HEALTH  CARE  REFORM 


HEARINGS 

BEFORE  THE 

SUBCOMMITTEE  ON  HEALTH 

OF  THE 

COMMITTEE  ON  WAYS  AND  MEANS 
HOUSE  OF  REPRESENTATIVES 

ONE  HUNDRED  THIRD  CONGRESS 
FIRST  SESSION 


VOLUME  IV 
Issues  Relating  to  Medical  Malpractice 

MAY  20,  1993 

Issues  Relating  to  Administrative  Simplification 

MAY  25,  1993 

State  Regulation  of  Private  Health  Insurance 

MAY  27,  1993 

State  Health  Care  Reform  Initiatives 

JUNE  8,  1993 


Serial  103-23 


Printed  for  the  use  of  the  Committee  on  Ways  and  Means 


HEALTH  CARE  REFORM 


51,  HEARINGS 

.AT-  BEFORE  THE 

j^L  SUBCOMMITTEE  ON  HEALTH 

u  ^  OF  THE 

COMMITTEE  ON  WAYS  AND  MEANS 
HOUSE  OF  REPRESENTATIVES 

ONE  HUNDRED  THIRD  CONGRESS 
FIRST  SESSION 


VOLUME  IV 
Issues  Relating  to  Medical  Malpractice 

MAY  20,  1993 

Issues  Relating  to  Administrative  Simplification 

MAY  25,  1993 

State  Regulation  of  Private  Health  Insurance 

MAY  27,  1993 

State  Health  Care  Reform  Initiatives 

JUNE  8,  1993 


Serial  103-23 


Printed  for  the  use  of  the  Committee  on  Ways  and  Means 


mmm$  kV>  21244 


U.S.  GOVERNMENT  PRINTING  OFFICE 
71-259  CC  WASHINGTON  :  1993 


For  sale  by  the  U.S.  Government  Printing  Office 
Superintendent  of  Documents,  Congressional  Sales  Office,  Washington,  DC  20402 
ISBN  0-16-041544-6 


COMMITTEE  ON  WAYS  AND  MEANS 


DAN  ROSTENKOWSKI,  Illinois,  Chairman 


SAM  M.  GIBBONS,  Florida 
J.J.  PICKLE,  Texas 
CHARLES  B.  RANGEL,  New  York 
FORTNEY  PETE  STARK,  California 
ANDY  JACOBS,  JR.,  Indiana 
HAROLD  E.  FORD,  Tennessee 
ROBERT  T.  MATSUI,  California 
BARBARA  B.  KENNELLY,  Connecticut 
WILLIAM  J.  COYNE,  Pennsylvania 
MICHAEL  A.  ANDREWS,  Texas 
SANDER  M.  LEVIN,  Michigan 
BENJAMIN  L.  CARDIN,  Maryland 
JIM  McDERMOTT,  Washington 
GERALD  D.  KLECZKA,  Wisconsin 
JOHN  LEWIS,  Georgia 
L.F.  PAYNE,  Virginia 
RICHARD  E.  NEAL,  Massachusetts 
PETER  HOAGLAND,  Nebraska 
MICHAEL  R.  McNULTY,  New  York 
MIKE  KOPETSKI,  Oregon 
WILLIAM  J.  JEFFERSON,  Louisiana 
BILL  K.  BREWSTER,  Oklahoma 
MEL  REYNOLDS,  Illinois 


BILL  ARCHER,  Texas 
PHILIP  M.  CRANE,  Illinois 
BILL  THOMAS,  California 
E.  CLAY  SHAW,  Jr.,  Florida 
DON  SUNDQUIST,  Tennessee 
NANCY  L.  JOHNSON,  Connecticut 
JIM  BUNNING,  Kentucky 
FRED  GRANDY,  Iowa 
AMO  HOUGHTON,  New  York 
WALLY  HERGER,  California 
JIM  McCRERY,  Louisiana 
MEL  HANCOCK,  Missouri 
RICK  SANTORUM,  Pennsylvania 
DAVE  CAMP,  Michigan 


JANICE  MAYS,  Chief  Counsel  and  Staff  Director 
CHARLES  M.  BRAIN,  Assistant  Staff  Director 
Phillip  D.  Moseley,  Minority  Chief  of  Staff 


Subcommittee  on  Health 

FORTNEY  PETE  STARK,  California,  Chairman 

SANDER  M.  LEVIN,  Michigan  BILL  THOMAS,  California 

BENJAMIN  L.  CARDIN,  Maryland  NANCY  L.  JOHNSON,  Connecticut 

MICHAEL  A.  ANDREWS,  Texas  FRED  GRANDY,  Iowa 

JIM  McDERMOTT,  Washington  JIM  McCRERY,  Louisiana 
GERALD  D.  KLECZKA,  Wisconsin 
JOHN  LEWIS,  Georgia 


(ID 


CONTENTS 


Page 

ISSUES  RELATING  TO  MEDICAL  MALPRACTICE— MAY  20,  1993 


Press  release  of  Friday,  May  14,  1993,  announcing  the  hearing   2 

WITNESSES 

U.S.  General  Accounting  Office,  Lawrence  H.  Thompson,  Assistant  Comptrol- 
ler General,  Human  Resources  Division,  and  Susan  D.  Kladiva,  Assistant 
Director,  Health  Financing  Issues    8 


American  Arbitration  Association,  Robert  E.  Meade    212 

American  Bar  Association,  Walter  H.  Beckham,  Jr   191 

American  College  of  Obstetricians  and  Gynecologists,  Richard  P.  Green,  M.D  .  148 

American  Hospital  Association,  John  D.  Leech   125 

American  Meaical  Association,  Richard  F.  Corlin,  M.D    50 

Lewin-VHI,  Inc.,  Robert  J.  Rubin,  M.D    231 

Physician  Insurers  Association  of  America,  Lawrence  E.  Smarr    141 

Public  Citizen's  Congress  Watch,  Pamela  Gilbert    242 

SUBMISSIONS  FOR  THE  RECORD 

American  Association  of  Blood  Banks,  Aruthur  J.  Silvergleid,  M.D.,  state- 
ment   265 

American  Dental  Association,  statement   267 

Pro-Physician  Network,  San  Antonio,  Tex.,  Rick  S.  Blauvelt,  statement   270 

Sanders,  A.  Lee,  Fremont,  Calif.,  letter  and  attachments    273 


ISSUES  RELATING  TO  ADMINISTRATIVE  SIMPLIFICATION— 
MAY  25,  1993 

Press  release  of  Tuesday,  May  18,  1993,  announcing  the  hearing   284 

WITNESSES 

Congressional  Budget  Office,  Robert  D.  Reischauer,  PH.D.,  Director   302 

U.S.  Department  of  Health  and  Human  Services,  Carol  J.  Walton,  Bureau 

of  Program  Operations,  Health  Care  Financing  Administration    318 


American  Hospital  Association,  David  Bernd    328 

American  Medical  Association,  John  L.  Clowe,  M.D.  and  David  L.  Heidorn    345 

Association  for  Electronic  Health  Care  Transactions,  Jim  H.  Houtz,  and 

CyData  Systems    432 

Blue  Cross  and  Blue  Shield  Association  and  Alissa  Fox    357 

Bond,  Hon.  Christopher  S.,  a  U.S.  Senator  from  the  State  of  Missouri   291 

Health  Insurance  Association  of  America,  Edward  Neuschler    366 

Health  Industry  Manufacturing  Association,  Ralph  A.  Korpman,  M.D   400 

HealthCare  USA,  Frank  E.  Frost   454 


(Hi) 


IV 


Page 

Healthcare  Financial  Management  Association,  Richard  L.  Clarke    408 

IBAX  Healthcare  Systems,  Jeffrey  B.  Spears    447 

New  York  State  Department  of  Health,  Linda  K.  Ryan    439 

SUBMISSIONS  FOR  THE  RECORD 

Home  Health  Services  &  Staffing  Association,  James  C.  Pyles,  letter    465 

University  of  Pittsburgh  Medical  Center,  George  A.  Huber,  statement    466 

STATE  REGULATIONS  OF  PRIVATE  HEALTH  INSURANCE— MAY  27, 

1993 

Press  release  for  Friday,  May  23,  1993,  announcing  the  hearing    468 

WITNESSES 

U.S.  General  Accounting  Office,  Leslie  G.  Aronovitz,  Associate  Director, 
Health  Financing  Issues,  Human  Resources  Division;  John  C.  Hansen, 
Assistant  Director,  Health  Financing  and  Policy  Issues;  Paul  D.  Alcocer, 
Senior  Evaluator,  Denver  Regional  Office;  and  Larry  Cluff,  Assistant  Direc- 
tor, Economic  Analysis  Group  and  Insurance  Issues,  General  Government 
Division    487 


Blue  Cross  and  Blue  Shield  Association,  Gretchen  Babcock    512 

Consumer  Health  Advocates,  Inc.,  Larry  Kirsch    559 

Health  Access  Foundation,  Maryann  O^Sullivan    546 

Health  Insurance  Association  of  America,  Gregory  Merrill  and  Chris  Peter- 
sen   518 

National  Insurance  Consumer  Organization,  J.  Robert  Hunter    567 

Pomeroy,  Hon.  Earl,  a  Representative  in  Congress  from  the  State  of  North 

Dakota   472 


STATE  HEALTH  CARE  REFORM  INlTlTlVES — JUNE  8,  1993 

Press  release  of  Tuesday,  June  1,  1993,  announcing  the  hearing    588 

WITNESSES 

Alpha  Center,  W.  David  Helms    593 

Florida  Agency  for  Health  Care  Administration,  Douglas  M.  Cook    664 

Hawaii  Department  of  Health,  Peter  A.  Sybinsky   638 

Maryland  Health  Service  Cost  Review  Commission,  John  M.  Colmers    686 

Minnesota  Department  of  Health,  Mary  Jo  O'Brien    673 

Niemi,  Hon.  Janice,  Washington  State  Senator   628 

Vermont,  State  of,  Anya  Rader  representing  Governor  Howard  Dean,  M.D   682 

SUBMISSION  FOR  THE  RECORD 

American  Medical  Student  Association,  Suzanne  El-Attar,  M.D.,  statement  ....  718 

ERISA  Industry  Committee,  Mark  J.  Ugoretz,  statement    724 

Louisiana  Department  of  Health  and  Hospitals,  Carolyn  O.  Maggio,  statement 

and  attachments   732 


ISSUES  RELATING  TO  MEDICAL 
MALPRACTICE 


THURSDAY,  MAY  20,  1993 

House  of  Representatives, 
Committee  on  Ways  and  Means, 

Subcommittee  on  Health, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  call,  at  10:09  a.m.,  in  room 
1100  Longworth  House  Office  Building,  Hon.  Fortney  Pete  Stark 
(chairman  of  the  subcommittee)  presiding. 
[The  press  release  announcing  the  hearing  follows:! 
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FOR  IMMEDIATE  RELEASE 
FRIDAY/  MAY  14,  1993 


PRESS  RELEASE  #11 
SUBCOMMITTEE  ON  HEALTH 
COMMITTEE  ON  WAYS  AND  MEANS 
U.S.  HOUSE  OF  REPRESENTATIVES 
1102  LONGWORTH  HOUSE  OFFICE  BLD6, 
WASHINGTON,   D.C.  20515 
TELEPHONE:      (202)  225-7785 


THE  HONORABLE  PETE  STARK   (D. ,  CALIF.),  CHAIRMAN, 
SUBCOMMITTEE  ON  HEALTH, 
COMMITTEE  ON  WAYS  AND  MEANS,  U.S.  HOUSE  OF  REPRESENTATIVES, 
ANNOUNCES  A  HEARING 
ON 

HEALTH  CARE  REFORM: 
ISSUES  RELATING  TO  MEDICAL  MALPRACTICE 


The  Honorable  Pete  Stark  (D.,  Calif.)/  Chairman,  Subcommittee  on 
Health,  Committee  on  Ways  and  Means,  U.S.  House  of  Representatives, 
announced  today  that  the  Subcommittee  will  hold  a  hearing  on  issues 
relating  to  medical  malpractice  on  Thursday,  May  20,  1993,  beginning 
at  10:00  a.m.,  in  the  main  Committee  hearing  room,  1100  Longworth 
House  Office  Building. 

In  announcing  the  hearing,  Chairman  Stark  said:     "The  current 
malpractice  system  costs  too  much,  leaves  many  injured  patients  with 
no  compensation,  and  fails  to  provide  effective  incentives  to  reduce 
the  number  of  medical  injuries." 

Oral  testimony  will  be  heard  from  invited  witnesses  only. 
However,  any  individual  or  organization  may  submit  a  written 
statement  for  consideration  by  the  Subcommittee  and  for  inclusion  in 
the  printed  record  of  the  hearing. 


BACKGROUND: 

National  health  expenditures  in  the  United  States  have  escalated 
to  more  than  $900  billion  this  year.     The  precise  extent  to  which 
medical  malpractice  contributes  to  the  rising  health  care  bill  is 
unknown . 

According  to  the  General  Accounting  Office  (GAO) ,  physicians 
paid  $5.9  billion  and  hospitals  paid  $1.3  billion  in  premiums  for 
malpractice  insurance  in  1990.     Premiums  vary  widely  depending  on  the 
specialty  involved  and  the  physician's  geographic  location.  Some 
physicians  argue  that  the  fear  of  litigation  has  caused  them  to  do 
more  tests  and  procedures,  a  practice  known  as  defensive  medicine. 
The  potential  savings  associated  with  defensive  medicine  are  nearly 
impossible  to  estimate  accurately. 

The  existence  of  an  injury  resulting  from  negligent  medical  care 
does  not  necessarily  result  in  a  claim  being  filed.    According  to  the 
Harvard  Medical  Practice  study,  eight  times  as  many  patients  suffered 
an  injury  from  negligence  as  filed  a  malpractice  claim.  Further, 
about  sixteen  times  as  many  patients  suffered  an  injury  from 
negligence  as  received  compensation  from  the  tort  liability  system. 

Malpractice  suits  are  generally  resolved  under  State  tort  laws. 
In  the  past  15  years,  every  State  has  enacted  some  type  of  reform  in 
an  effort  to  limit  the  increasing  costs  of  malpractice.    A  recent 
study  showed  that  caps  on  awards,  reductions  in  the  statute  of 
limitations,  and  offset  to  awards  to  reflect  payments  from  collateral 
sources  have  some  impact  on  the  growth  in  malpractice  awards. 


(MORE) 
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DOTAILfl  FOR  8UBMI8SIOM  OP  WRITTEN  COMMENTS ; 

For  those  who  wish  to  file  a  written  statement  for  the  printed 
record  of  the  hearing,  six  (6)  copies  are  required  and  must  be 
submitted  by  the  close  of  business  on  Thursday,  June  3,  1993,  to 
Janice  Mays,  Chief  Counsel  and  Staff  Director,  Committee  on  Ways  and 
Means,  U.S.  House  of  Representatives,  1102  Longworth  House  Office 
Building,  Washington,  D.C.     20515.     An  additional  supply  of 
statements  may  be  furnished  for  distribution  to  the  press  and  public 
if  supplied  to  the  Subcommittee  office,  1114  Longworth  House  Office 
Building,  before  the  hearing  begins. 


FPRMftTTINg  REQUIREMENTS « 

Each  statement  presented  for  printing  to  the  Committee  by  a  witness,  any  written  statement  or  exhibit  submitted  for  the 
printed  record  or  any  written  comments  in  response  to  a  request  for  written  comments  must  conform  to  the  guidelines  listed  below. 
Any  statement  or  exhibit  not  in  compliance  with  these  guidelines  will  not  be  printed,  but  will  be  maintained  in  the  Committee 
files  for  review  and  use  by  the  Committee. 

1.  All  statements  and  any  accompanying  exhibits  for  printing  must  be  typed  in  single  space  on  legal-size  paper  and  may  not 
exceed  a  total  of  10  pages. 

2.  Copies  of  whole  documents  submitted  as  exhibit  material  will  not  be  accepted  for  printing.  Instead,  exhibit  material  should 
be  referenced  and  quoted  or  paraphrased.  All  exhibit  material  not  meeting  these  specifications  will  be  maintained  in  the 
Committee  files  for  review  and  use  by  the  Committee. 

3.  Statements  must  contain  the  name  and  capacity  in  which  the  witness  will  appear  or.  for  written  comments,  the  name  and 
capacity  of  the  person  submitting  the  statement,  as  well  as  any  clients  or  persons,  or  any  organization  for  whom  the  witness 
appears  or  for  whom  the  statement  is  submitted. 

4.  A  supplemental  sheet  must  accompany  each  statement  listing  the  name,  full  address,  a  telephone  number  where  the  witness 
or  the  designated  representative  may  be  reached  and  a  topical  outline  or  summary  of  the  comments  and  recommendations 
in  the  full  statement.  This  supplemental  sheet  will  not  be  included  in  the  printed  record. 

The  above  restrictions  and  limitations  apply  only  to  material  being  submitted  for  printing.  Statements  and  exhibits  or 
supplementary  material  submitted  solely  for  distribution  to  the  Members,  the  press  and  public  during  the  course  of  a  public  hearing, 
may  be  submitted  in  other  forms. 


Chairman  Stark.  Good  morning.  Today  the  subcommittee  contin- 
ues its  series  of  hearings  on  health  care  reform.  These  hearings  are 
intended  to  lay  a  foundation,  a  foundation  needed  to  enable  the 
President  to  enact  comprehensive  health  care  reform. 

National  health  expenditures  in  the  United  States  have  escalated 
to  more  than  $900  billion  this  year.  The  precise  extent  to  which 
medical  malpractice  has  contributed  to  the  rising  health  care  bill 
is  unknown. 

The  regulation  of  malpractice  has  traditionally  been  left  to  the 
States.  In  the  past  15  years,  every  State  has  enacted  some  type  of 
reform  in  an  effort  to  limit  the  increasing  costs  of  malpractice  or 
malpractice  insurance.  Yet,  there  is  still  no  evidence  that  these  tort 
reforms  have  had  any  effect  on  the  methods  in  controlling  health 
care  costs. 

During  the  past  decade,  the  issue  of  medical  malpractice  has 
been  defined  largely  in  terms  of  the  cost  and  availability  of  mal- 
practice insurance.  According  to  the  General  Accounting  Office, 
physicians  paid  almost  $6  billion  and  hospitals  paid  $1.3  billion  in 
premiums  for  malpractice  insurance  in  1992.  Malpractice  pre- 
miums account  for  less  than  1  percent  of  national  health  care  ex- 
penditures. 

An  issue  which  has  received  significant  attention  lately  is  the 
cost  associated  with  "defensive  medicine,"  medicine  generally  de- 
fined as  medical  practice  induced  by  the  threat  of  liability. 

Even  with  some  changes  in  the  malpractice  system,  defensive 
medicine  would  probably  still  be  provided  for  reasons  other  than 
concerns  about  malpractice.  Those  reasons  might  include,  but  are 
not  limited  to,  advances  in  medical  technology,  payment  incentives 
that  encourage  providers  to  offer  more  services,  and  changes  in  ex- 
pectations about  appropriate  medical  care.  In  addition,  most  physi- 
cians want  to  provide  their  patients  with  the  best  possible  medical 
care  and  hopefully  would  do  so  even  without  the  threat  of  lawsuits. 

The  system  for  compensating  individuals  injured  through  medi- 
cal negligence  is  neither  efficient  nor  equitable  to  those  most  di- 
rectly affected  by  the  malpractice,  the  injured  patients.  A  recent 
Harvard  study  of  medical  malpractice  indicates  that  patients  who 
suffered  an  injury  from  negligence  outnumbered  those  who  filed  a 
malpractice  claim  by  almost  8  to  1.  Further,  about  16  times  as 
many  patients  suffered  an  injury  from  negligence  as  received  com- 
pensation from  the  tort  liability  system. 

I  think  it  is  important  to  note  here  that  getting  involved  in  the 
medical  delivery  system  is  a  risky  business.  Ft  is  as  risky  as  driving 
on  the  freeway.  Simply  by  the  luck  of  the  draw,  you  can  get  hurt 
and  need  additional  care.  That  is  costly,  and  not  necessarily  the 
kind  of  malpractice  that  one  would  associate  with  negligence,  de- 
spite the  number  of  patients  who  suffer  from  injury. 

Here  is  another  problem.  Despite  the  number  of  patients  who 
suffer  an  injury  from  negligence,  few  of  the  Nation's  600,000  prac- 
ticing physicians  have  had  any  disciplinary  measures  taken  against 
them.  For  example,  in  1991,  State  medical  boards  took  only  2,800 
disciplinary  actions  against  physicians  and  they  ranged  from  mere 
reprimands  to  a  paltry  few  license  revocations. 

So  the  committee,  I  suspect,  will  be  well-advised  to  see  that  inju- 
ries caused  by  negligence  are  indeed  fairly  compensated.  Mai- 
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practice  reform  and  quality  of  medical  care  go  hand  in  hand.  Any 
malpractice  relief  must  be  accompanied  by  a  physician  community 
doing  a  better  job  in  disciplining  its  membership,  and  insuring 
quality. 

This  hearing  provides  us  with  an  opportunity  to  evaluate  issues 
relating  to  the  medical  malpractice  system.  Before  proceeding,  I 
would  like  to  recognize  the  distinguished  ranking  member,  Mr. 
Thomas,  for  his  opening  statement. 

Mr.  Thomas.  Thank  you,  Mr.  Chairman. 

I  don't  have  a  formal  written  statement,  but  I  would  like  to  say 
that  as  we  begin  some  of  the  more  specific  hearings  on  parts  of  any 
comprehensive  reform  in  the  health  care  system,  that  while  Con- 
gress has  seldom  held  hearings  and  has  not  acted,  the  States  have 
been  very  active  in  making  changes.  I  would  ask  the  gentleman 
from  Texas  if  he  would  like  a  cracker. 

Mr.  Andrews.  I  appreciate  if  you  would  yield.  Not  only  would  I 
like  a  cracker,  I  would  like  to  ask  my  friend  from  California  if  he 
would  like  a  pin. 

Mr.  Thomas.  I  would  love  a  pin. 

Mr.  Andrews.  It  is  from  the  South. 

Mr.  Thomas.  Well,  I  am  from  southern  California. 

Mr.  Andrews.  I  have  one  for  Chairman  Stark,  too,  as  a  matter 
of  fact. 

Chairman  Stark.  Good.  I  had  one  being  prepared,  "Bubbas  for 
Health  Reform,"  but  I  didn't  bring  it. 
Mr.  Andrews.  I  would  rather  be  called  Bubba  than  a  Cracker. 
Chairman  Stark.  That  makes  sense. 

Mr.  Thomas.  Reclaiming  my  time,  Mr.  Chairman,  I  am  con- 
cerned that  we  have  not  done  enough  modeling  and  examining  of 
options  that  have  begun  to  be  presented  to  us  by  the  States.  I  know 
we  will  shortly  hear  from  GAO  on  a  kind  of  a  general  review  and, 
frankly,  I  am  not  as  pleased  with  the  structure  as  I  would  like  and 
will  be  asking  some  questions. 

All  of  us  know  that  to  solve  this  one  particular  problem  in  the 
health  care  arena  is  going  to  require  changes  on  the  part  of  doc- 
tors, lawyers,  patients,  and  insurers.  In  the  last  Congress,  Repub- 
licans offered  a  medical  malpractice  resolution  in  what  was  known 
as  Action  Now  in  this  Congress  has  been  reintroduced  as  H.R.  101. 

My  friend  and  colleague,  Alex  McMillan,  on  the  Energy  and  Com- 
merce Committee  has  been  interested  in  this  area  and  he  has  in- 
troduced a  perfected  piece  of  legislation.  H.R.  3857,  which  he  be- 
lieves offers  answers  to  some  of  the  questions  that  the  chairman 
posed  on  this  particular  subcommittee  and  committee,  our  friend 
Nancy  Johnson  of  Connecticut  in  H.R.  1625  has  offered  a  slightlv 
different  structure.  Nevertheless,  a  worked  out  specific  plan  whicn 
I  think  has  great  merit. 

I  believe  one  of  my  charges  is  to  also  offer  alternatives  and  to 
that  end,  Mr.  Chairman,  I  am  preparing  a  piece  of  legislation 
which  will  generally  reflect  almost  in  its  entirety  the  malpractice 
reforms  recently  completely  enacted  in  California  after  more  than 
almost  a  decade  and  a  half  of  getting  the  legal  structure  worked 
out. 

And  so  I  am  looking  forward  to  any  offerings  on  the  part  of  the 
chairman  or  other  Democrats  who  feel  that  there  needs  to  be 
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changes  in  this  area  because,  Mr.  Chairman,  we  can  hold  hearings 
until  the  cows  come  home  and  soak  up  what  is  going  on  in  Maine 
and  in  the  Harvard  studies  and  in  Virginia  and  all  of  the  other 
areas  that  are  beginning  to  play  with  the  issue,  but  it  seems  to  me 
that  there  are  some  fundamentals  that  probably  need  to  be  at- 
tacked at  the  Federal  level,  not  the  least  of  which  is  a  general  ex- 
amination of  the  whole  area  of  antitrust  which  I  believe  inhibits 
the  States  from  moving  forward  in  as  comprehensive  a  way  as  they 
might  want  to  in  solving  the  problem. 

And  so  I  look  forward  to  this  hearing  and  perhaps  subsequent 
hearings  as  more  specific  proposals  come  on  the  table  from  your 
party  and  your  administration  and  we  can  begin  in  a  direct  com- 
parison, provision  by  provision,  to  determine  through  expert  testi- 
mony which  ones  might  work  better,  why  certain  ones  aren't  as 
good  as  others  and  then  focus  on  what  we  have  out  there  as  a  body 
of  evidence  which  would  give  us  justification  for  moving  in  a  par- 
ticular direction.  Because  as  far  as  I  am  concerned,  something  like 
malpractice  is  too  important  to  wait  for  the  overall  comprehensive 
reform  which  may  or  may  not  be  coming  to  us  this  year. 

I  think  specific  portions  of  health  care  reform  can  be  moved  for- 
ward if  necessary  and  I  believe  this  is  one  of  them  and  I  thank  the 
chairman. 

Chairman  Stark.  Any  other  statements? 
Mr.  Grandy.  Mr.  Chairman? 
Chairman  Stark.  Mr.  Grandy. 
Mr.  Grandy.  Thank  you,  Mr.  Chairman. 

I  want  to,  first  of  all,  thank  you  for  conducting  a  hearing  which 
I  notice  is  titled  "Issues  Relating  to  Medical  Malpractice."  And  I 
think  that  is  apt  because,  clearly,  issues  that  are  not  technically 
under  malpractice  or  tort  reform  such  as  antitrust  reform  and  out- 
comes research  and  the  practice  guidelines  that  may  derive  from 
them  I  think  are  all  part  of  this. 

i  I  have  told  constituents  and  particularly  advocates  of  malpractice 
reform  that  the  end  of  waste,  fraud,  and  abuse  does  not  lie  exclu- 
sively down  this  path  and  I  think  it  is  important  at  the  outset  to 
say  that  this  is  only  one  component  of  health  care  reform,  albeit 
an  important  one. 

I  do  think,  though,  that  part  and  parcel  of  that  is  as  Mr.  Thomas 

]  alluded  to  in  his  remarks  at  least  questions  that  might  be  placed 
on  whether  or  not  antitrust  reform  which  will  supposedly  allow  a 

i  greater  option  for  physicians  to  police  themselves  will  actually  re- 

<  suit  in  coming  forward  with  a  greater  awareness  of  negligent  pro- 
;  viders,  and  that  is  a  question  I  hope  to  put  before  the  witnesses 
1  today  because  that  has  not  been  significantly  answered. 

!  It  is  my  understanding  that  the  issue  will  not  even  be  addressed 
in  the  GAO  study,  but  I  think  we  have  to  be  mindful  that  some 
!  of  the  mechanisms  that  have  been  used  at  the  State  level,  such  as 
1  peer  review,  at  this  point  I  would  have  to  say  are  probably  not  in- 
1   sufficient  to  weed  out  some  of  the  problems  that  we  have  within 

<  the  system. 

i      So  I  appreciate  the  opportunity  to  discuss  a  range  of  issues,  as 
you  say,  relating  to  medical  malpractice  and  will  be  trying  to  con- 
i  centrate  my  questions  on  just  how  effective  a  tool  antitrust  reform 
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would  be  in  trying  to  get  to  the  higher  quality  and  broader  base 
of  medical  practice. 
Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Are  there  other  statements?  The  Chair  notes 
that  our  leading  Member,  we  have  one  attorney  with  us,  well  I 
guess — two  attorneys.  And  the  Chair  would  like,  just  for  the 
record  

Mr.  McCrery.  Mr.  Chairman,  I  try  to  keep  that  quiet. 

Chairman  Stark.  It  is  OK.  In  a  nearing  a  couple  of  years  ago, 
a  witness  defined  for  us  the  difference  between  negligent  mal- 
practice and  accidental  malpractice,  which  I  think  the  committee 
might  find  interesting  as  we  hear  this  discussion  today. 

What  they  basically  suggested  was  that  should  one  of  us  go  into 
an  emergency  room  and  be  asked  all  the  questions  that  a  doctor 
would  ask  after  an  accident,  including  "Are  you  allergic  to  any- 
thing?" And  you  answered  "to  the  best  of  my  knowledge  I  am  not 
allergic  to  anything."  The  doctor  proceeded  to  give  you  a  shot  of 
penicillin.  The  reaction  caused  you  to  go  into  shock  and  spend  an 
extra  day  in  the  hospital.  That,  in  fact,  is  malpractice,  but  it  isn't 
negligent.  It  is  just  one  of  those  accidents. 

On  the  other  hand,  had  we  gone  into  that  same  emergency  room 
wearing  one  of  those  little  medallions  that  say,  "I  am  allergic  to 
penicillin,"  and  told  the  person  receiving  us  that  we  were  allergic, 
yet  they  proceeded  not  to  tell  anybody  and  they  still  jabbed  you 
with  the  penicillin.  After  you  had  the  same  reaction,  that  would  be 
negligent  malpractice. 

I  would  defer  to  the  attorneys  to  see  if  that  in  general  makes 
sense,  because  I  think  we  will  hear  those  issues  raised  today  about 
the  differences  between  negligent  and  accidental  malpractice. 
There  seems  to  be  a  difference  and  I  just  submit  that  to  the  Mem- 
bers as  something  to  keep  in  mind. 

I  am  sure  that  the  attorneys  understand  all  this,  but  I  found  that 
a  rather  interesting  anecdote  to  keep  track  of  the  difference. 

Mr.  Thomas.  Would  the  chairman  yield? 

Chairman  Stark.  Mr.  Thomas. 

Mr.  Thomas.  Would  you  feel  as  comfortable  that  there  is  a  black 
and  white  line  between  those  examples  if  you  did  not  run  a  test 
that  may  or  may  not  be  customary  in  terms  of  examples,  and  in 
a  courtroom  when  the  attorney  brings  forth  expert  witnesses  indi- 
cating that  most  people  know  it  is  customary  practice  

Chairman  Stark.  If  the  gentleman  would  yield,  I  don't  make  any 
question  of  that  as  a  definition.  I  say  again  it  is  an  anecdote  which 
describes  on  the  one  hand  a  case  that  might  be  considered  neg- 
ligent and  on  the  other  a  case  which  might  be  considered  an  "acci- 
dent." I  am  sure  that  these  same  questions  are  what  lawsuits  are 
made  out  of. 

And  I  just  

Mr.  Thomas.  My  inclination  in  bringing  that  up  is  to  indicate 
that  I  believe  the  question  of  negligence  probably  pushes  all  the 
way  over  to  the  bracelet  and  that  everything  on  the  other  side  of 
the  bracelet  is  subject  to  a  court,  the  judge,  attorneys,  jury  and  the 
ability  of  all  to  perceive  what  is  just  and  fair. 

Chairman  Stark.  We  will  begin  with  testimony  from  the  General 
Accounting  Office  represented  by  Lawrence  H.  Thompson,  the  As- 
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sistant  Comptroller  General,  Human  Resources  Division.  He  is  ac- 
companied by  Susan  Kladiva,  the  Assistant  Director  for  Health  Fi- 
nancing Issues;  and  Joseph  A.  Petko,  who  is  a  senior  evaluator. 

As  with  all  of  our  witnesses  today,  the  entire  prepared  state- 
ments will  be  included  in  the  record  and  we  would  ask  you  to  pro- 
ceed to  summarize  or  expand  on  your  written  testimony  in  what- 
ever manner  you  are  comfortable. 

STATEMENT  OF  LAWRENCE  H.  THOMPSON,  ASSISTANT  COMP- 
TROLLER GENERAL,  HUMAN  RESOURCES  DIVISION,  U.S. 
GENERAL  ACCOUNTING  OFFICE,  ACCOMPANIED  BY  SUSAN 
D.  KLADIVA,  ASSISTANT  DIRECTOR,  HEALTH  FINANCING  IS- 
SUES; AND  JOSEPH  A.  PETKO,  SENIOR  EVALUATOR,  HUMAN 
RESOURCES  DIVISION 

Mr.  Thompson.  Thank  you,  Mr.  Chairman.  We  appreciate  your 
invitation  to  come  here  today  to  discuss  the  problems  created  by 
medical  malpractice  and  various  efforts  under  way  to  deal  with  the 
malpractice  problem.  We  do  not  know  the  precise  extent  to  which 
medical  malpractice  has  contributed  to  the  Nation's  spiraling 
health  care  bill.  It  mav  not  be  the  most  important  factor.  But  it 
does  involve  billions  of  dollars  and  it  represents  a  major  concern 
for  our  health  care  system. 

Over  the  last  20  years,  the  malpractice  issue  has  been  identified 
most  frequently  in  terms  of  the  cost  and  availability  of  insurance. 
For  example,  total  spending  for  medical  malpractice  insurance  by 
physicians  increased  from  $2  billion  in  1983,  to  almost  $6  billion 
in  1990,  and  among  hospitals  has  increased  from  about  $800  mil- 
lion in  1983  to  we  think  over  $2  billion  in  1990. 

Cost  increases  have  slowed  somewhat  in  the  last  few  years.  And. 
in  part,  due  to  the  creation  of  new  physician-  and  hospital-owned 
insurance  companies,  insurance  is  now  available  to  most  providers. 
This  does  not  mean  that  malpractice  insurance  is  no  longer  a  prob- 
lem, however. 

First,  another  cycle  of  cost  increases  and  availability  problems 
could  begin  at  any  time.  And  second,  premiums  remain  high  and 
vary  widely  depending  on  the  specialty  involved  and  the  physician's 
geographic  location.  For  example,  a  Chicago  neurosurgeon  now 
pays  almost  $191,000  a  year  for  the  same  coverage  that  a  colleague 
in  North  Carolina  obtains  for  about  $28,000.  I  have  included  a 
table  at  the  back  of  my  prepared  statement  that  gives  some  more 
examples. 

But,  medical  malpractice  is  of  concern  for  reasons  other  than  pro- 
vider insurance  cost  and  availability.  Consumers,  attorneys,  insur- 
ers, and  health  care  providers  are  concerned  with  and  often  af- 
fected by,  first,  the  additional  health  care  spending  associated  with 
the  practice  of  defensive  medicine;  second,  the  large  number  of  in- 
juries due  to  negligence;  and  third,  the  widespread  agreement  that 
the  current  system  for  compensating  patients  injured  by  negligent 
practices  is  neither  efficient  nor  equitable. 

Let  me  say  a  few  words  about  each. 

First,  as  the  incidence  and  size  of  malpractice  claims  have  risen, 
many  believe  that  physicians  have  become  increasingly  defensive 
by  placing  greater  emphasis  on  not  making  mistakes.  Providers 
may  be  performing  additional  tests  and  treatment  procedures,  giv- 
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ing  more  attention  to  increased  medical  recordkeeping,  spending 
more  time  with  patients  explaining  alternative  treatments,  and  re- 
fusing to  treat  high-risk  patients.  Some  of  these  actions  may  in  fact 
be  desirable.  But,  when  defensive  medicine  results  in  unnecessary 
procedures  or  limiting  of  services,  the  effect  is  undesirable. 

The  extent  of  such  defensive  medicine  is  unknown  and  estimates 
vary  widely.  Recently,  the  American  Medical  Association  estimated 
that  in  1989,  physician  defensive  medical  practices  added  $15.1  bil- 
lion to  health  care  spending.  But,  you  can  find  much  higher  esti- 
mates elsewhere  in  journal  articles. 

Unfortunately,  many  people  are  injured  each  year  through  medi- 
cal provider  negligence.  The  most  recent  comprehensive  study  of 
the  incidence  of  medical  malpractice  was  done  at  Harvard  Univer- 
sity in  a  large  sample  of  1984  hospital  discharges  in  the  State  of 
New  York.  And,  as  the  chairman  alluded  to  in  his  opening  state- 
ment, that  study  found  that  1  percent  of  the  patients  discharged 
had  been  injured  due  to  provider  negligence.  An  earlier  study  of 
hospital  admissions  in  California  reached  similar  conclusions. 

The  current  patient  compensation  system  is  not  very  effective  in 
dealing  with  these  injuries.  Many  patients  receive  no  compensation 
at  all,  as  the  chairman  noted.  In  the  Harvard  study,  only  1  of  8 
of  the  injured  patients  filed  a  claim.  Even  when  claims  are  pur- 
sued, their  resolution  is  slow  and  expensive. 

A  GAO  study  of  claims  closed  in  1984  found  that  the  average 
time  to  resolve  the  claim  was  25  months.  Some  took  as  long  as  11 
years.  In  over  half  the  cases,  plaintiff  legal  fees  exceeded  30  per- 
cent of  the  payments  to  the  injured  party.  In  addition,  the  insurers 
also  paid  $800  million  to  investigate  and  defend  the  claims  closed 
in  1984  as  compared  to  $2.6  billion  that  they  actually  paid  in  the 
claims.  If  you  add  it  all  together,  it  turns  out  that  the  lawyers  and 
the  overhead  account  for  about  almost  half  of  the  payments  made. 

In  recent  years,  most  States  have  responded  to  malpractice  prob- 
lems with  some  sort  of  tort  reform.  For  the  most  part,  these  re- 
forms have  been  designed  to  reduce  the  rate  of  increase  in  insur- 
ance premiums  by  reducing  the  number  of  claims  filed  and  the  size 
of  malpractice  awards  and  settlements.  These  particular  tort  re- 
forms do  not  necessarily  reduce  the  number  of  patient  injuries  nor 
the  economic  losses  associated  with  those  injuries. 

The  reforms  that  seem  most  effective  are,  first,  caps  on  the  total 
amount  of  the  award  or  on  the  portion  of  the  award  that  goes  to 
compensate  noneconomic  losses  such  as  pain  and  suffering.  Second, 
prohibitions  against  receiving  duplicate  payments  for  the  same  in- 
jury which  is  called  the  collateral  source  rule,  and  third,  reductions 
in  the  statute  of  limitations  for  filing  claims. 

The  Federal  Government  has  also  instituted  reforms  designed  to 
make  it  easier  to  identify  negligent  providers  and  prevent  their 
moving  from  one  State  to  another.  Legislation  enacted  in  1986  cre- 
ated the  National  Practitioner  Data  Bank  which  contains  informa- 
tion on  disciplinary  actions  and  medical  malpractice  claims. 

Some  States  and  private  sector  organizations  have  initiated  other 
efforts  to  address  the  problems  associated  with  an  inefficient  and 
inequitable  compensation  system  and  the  adverse  effects  on  the 
way  physicians  practice  medicine.  Receiving  the  greatest  amount  of 
attention  are  risk  management  at  Harvard  medical  institutions, 
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the  use  of  practice  guidelines  in  Maine,  fault-based  alternatives  to 
litigation  in  several  States  and  some  health  maintenance  organiza- 
tions, and  no-fault  alternatives  to  litigation  in  Virginia  and  Florida. 
Each  is  described  in  more  detail  in  my  prepared  statement. 

Let  me  just  say  that  none  of  the  efforts  yet  provide  a  model  that 
addresses  all  of  the  problems  associated  with  how  patients  are  com- 
pensated and  the  way  physicians  practice  medicine.  But  the  experi- 
ence to  date  does  provide  insights  that  may  be  helpful  as  the  Con- 
gress considers  the  various  malpractice  reform  proposals. 

The  risk  management  program  for  anesthesiology  at  Harvard 
suggests  that  aggressive  efforts  to  develop  and  implement  clinical 
standards  as  part  of  the  risk  management  program  can  reduce  in- 
juries and  death  and  reduce  malpractice  insurance  costs. 

The  practice  guidelines  demonstration  project  in  Maine  is  a  sig- 
nificant test  of  the  viability  of  the  concept  of  incorporating  stand- 
ards of  care  into  law  for  application  in  medical  malpractice  law- 
suits. In  that  project,  physicians  are  to  be  given  immunity  from  liti- 
gation when  they  practice  according  to  the  physician  developed 
practice  guidelines.  Maine's  ability  to  get  the  project  implemented 
suggests  the  importance  of  using  voluntary  physician-generated 
rather  than  government-generated  standards  for  judging  physi- 
cians' clinical  performance. 

Michigan  has  had  the  most  extensive  use  of  voluntary  arbitra- 
tion. Michigan's  experience  suggests  that  when  voluntary  alter- 
native systems  operate  parallel  to  litigation,  the  voluntary  systems 
tend  not  to  be  selected.  Further,  there  appears  to  be  little  potential 
for  increasing  participation  in  the  Michigan  program  because  it  of- 
fers few  incentives  for  the  patient  to  choose  arbitration  over  litiga- 
tion. 

Linking  mandatory  arbitration  to  the  provision  of  health  care,  as 
is  done  by  health  maintenance  organizations,  may  provide  an  ac- 
ceptable alternative  to  litigation.  However,  we  know  less  than  we 
would  like  to  about  these  approaches  because  the  major  HMOs 
using  them  have  been  reluctant  to  share  data  with  us. 

Virginia  and  Florida  have  no-fault  programs  which  are  relatively 
new  and  are  directed  only  at  claims  involving  neurologically  in- 
jured infants.  Their  establishment  is  an  important  beginning  in 
testing  a  system  that  provides  compensation  to  patients  when  a 
specific  injury  occurs  without  having  to  prove  that  the  provider  was 
negligent. 

Further,  their  experience  suggests  that  it  is  possible  to  structure 
a  program  that  defines  an  event  broadly  enough  to  include  the  in- 
tended injuries  while  defining  it  narrowly  enough  to  control  costs. 

Mr.  Chairman,  the  implications  of  medical  malpractice  are  far- 
reaching.  No  matter  what  approach  is  taken  to  reform  the  system, 
it  should  address  fundamental  issues  such  as  how  to  reduce  the  in- 
cidence of  negligent  care  and  how  to  compensate  individuals  fairly 
and  efficiently  who  are  victims  of  medical  malpractice. 

That  concludes  my  summary  of  my  prepared  statement.  I  would 
be  happy  to  answer  any  questions. 

[The  prepared  statement  and  attachments  follow:] 
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TESTIMONY  OF  LAWRENCE  H.  THOMPSON 
ASSISTANT  COMPTROLLER  GENERAL,  HUMAN  RESOURCES  DIVISION 
U.S.  GENERAL  ACCOUNTING  OFFICE 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

We  are  pleased  to  be  here  today  to  discuss  our  views  on  the 
problems  created  by  medical  malpractice  and  on  efforts  to  address 
aspects  of  these  problems,  particularly  as  these  efforts  pertain 
to  the  cost  and  quality  of  health  care  and  have  implications  for 
reforming  the  health  care  system. 

A  major  challenge  facing  the  new  Congress  and  administration  is 
finding  a  better  way  to  manage  and  finance  the  U.S.  health  care 
system  while  preserving  the  high  quality,   innovative  medical  care 
the  United  States  has  achieved.     It  is  expected  that  this  country 
will  spend  over  $900  billion  on  health  care  this  year,  and  if  the 
present  growth  rate  continues,  health  expenditures  will  exceed 
$1.7  trillion  by  the  year  2000.     These  growing  costs  are  being 
shared  by  individuals  and  the  business  community  as  well  as 
federal  and  state  governments . 

The  precise  extent  to  which  medical  malpractice  has  contributed 
to  the  nation's  spiralling  health  care  bill  is  unknown.  But 
there  is  little  question  that  the  costs  associated  with  it  run 
into  the  billions  of  dollars.     The  United  States  faces  higher 
costs  for  medical  malpractice  insurance  and  associated  defensive 
medicine  costs  than  other  nations .     Of  equal  importance  are  the 
profound  effects  that  medical  malpractice  is  having  on  the  way 
medicine  is  practiced  in  this  country--ef f ects  that  can  be 
expected  to  grow  in  the  future  if  the  malpractice  system  is  not 
reformed. 

Today  I  want  to  share  with  you  our  views  on 

--  the  relationship  between  the  insurance  crisis  and 
malpractice  problems, 

--  the  extent  of  the  malpractice  problem, 

--  dealing  with  the  practice  of  negligent  medicine, 

--  flaws  in  the  current  system  for  resolving  malpractice 
claims, 

--  the  effect  the  malpractice  problem  has  on  the  practice  of 
medicine,  and 

--  efforts  to  try  to  improve  the  claims  resolution  process 
and  improve  the  way  physicians  provide  care. 

Our  testimony  is  based  primarily  on  our  earlier  extensive  work  on 
the  medical  malpractice  insurance  problem.     More  recently,  we 
have  looked  at  some  alternatives  to  the  litigation  system  for 
resolving  malpractice  claims.     We  are  continuing  to  address  the 
malpractice  issue  through  a  variety  of  studies  focused  on  such 
areas  as  practice  guidelines,  claims  experience  for  Medicare  and 
Medicaid  patients,  and  insurance  coverage  for  federally-supported 
health  centers.     Collectively,  our  work  shows  that  malpractice  is 
a  difficult  and  complex  problem. 

MALPRACTICE  IS  MORE  THAN 

A  PROBLEM  OF  COSTLY  INSURANCE 

During  the  last  20  years,  the  issue  of  medical  malpractice  has 
been  largely  identified  in  terms  of  the  cost  and  availability  of 
malpractice  insurance.     But  these  are  just  two  aspects  of  a 
multi-dimensional  problem. 

Medical  malpractice  was  termed  a  crisis  in  the  mid-1970s,  when 
the  premiums  in  some  specialties  rose  several  hundred  percent  in 
a  single  year  and  many  insurers  stopped  selling  malpractice 
insurance.     As  a  result,  many  physicians  could  not  obtain 
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coverage  from  their  traditional  insurers,   or  even  if  available, 
they  could  not  afford  it. 

In  response  to  this  crisis,   all  states  but  one  enacted 
legislation  addressing  the  problem.     The  emphasis  was  on  measures 
to  create  alternative  sources  of  insurance  and  to  reduce  the 
number  and  cost  of  claims.     Another  response  to  this  problem  was 
for  physicians  and  hospitals  to  create  their  own  insurance 
companies  to  provide  malpractice  insurance.     Over  the  next 
decade,   these  responses  helped  to  make  insurance  more  readily 
available  in  a  market  that  is  now  dominated  by  these  provider- 
owned  companies . 

Although  the  number  and  cost  of  malpractice  claims  continued  to 
climb  in  the  early  to  mid-1980s,   insurers  kept  premium  increases 
to  a  minimum  because  investments  made  at  high  interest  rates  were 
returning  high  yields.     This  changed,   however,  when  interest 
rates  began  to  decline  in  1984.     In  response,   insurers  once  again 
imposed  large  premium  increases  on  health  care  providers.  This 
was  labeled  as  a  crisis  of  af f ordability  of  insurance. 

Physicians'  malpractice  insurance  costs  increased  from  $2.0 
billion  in  1983  to  $5.9  billion  in  1990  and  hospitals'  insurance 
costs  increased  from  $800  million  in  1983  to  $2.1  billion  in 
1990.     Although  premium  rates  declined  somewhat  in  the  late 
1980s,   the  cost  of  insurance  remains  high. 

Physician  malpractice  insurance  premiums  vary  widely  depending  on 
the  specialty  involved  and  the  physician's  geographic  location. 
For  example,  a  Chicago  neurosurgeon  now  pays  almost  $191,000 
annually  for  the  same  coverage  a  colleague  in  North  Carolina 
obtains  for  about  $28,000.     (Attachment  I  illustrates  these 
variations  in  rates.)     These  premiums  represent  uniform  rates 
paid  by  all  physicians  in  a  given  medical  specialty  and  defined 
geographical  area.     They  are  not  based  on  an  individual's  own 
claims  experience. 

The  implications  of  the  medical  malpractice  problem  go  well 
beyond  insurance  issues  as  demonstrated  by  the  views  of  groups 
primarily  affected  by  malpractice—consumers ,  attorneys, 
insurers,  and  health  care  providers.     Consumers  are  concerned 
about  the  quality  of  medical  care  they  are  receiving  and  the  long 
time  required  to  settle  malpractice  claims.     Attorneys  believe 
that  the  large  number  of  medical  injuries  due  to  negligence  is 
the  basic  issue  in  discussions  of  malpractice.     Insurers  are 
concerned  about  the  effects  the  unpredictability  of  the  tort 
system  has  on  insurance  rate-making.     Physicians  and  hospitals 
believe  that  malpractice  insurance  costs  too  much,  patients' 
expectations  are  unrealistic,  awards  are  excessive,  claims  take 
too  long  to  settle,  and  legal  costs  to  defend  against  claims  are 
too  high. 

NEGLIGENT  MEDICAL  PRACTICES 
MUST  BE  ADDRESSED 

Malpractice  claims  are  not  a  true  indication  of  the  extent  of 
medical  injuries  due  to  negligence.     Further,  a  claim  does  not 
necessarily  indicate  the  existence  of  medical  malpractice  or  the 
need  for  disciplinary  action.     But,  the  large  number  of  injuries 
in  relation  to  the  small  number  of  malpractice  claims  and 
disciplinary  actions  suggests  that  the  current  system  does  not  do 
a  good  job  identifying  and  disciplining  negligent  providers. 

A  Harvard  University  study  of  medical  malpractice  in  New  York 
indicated  that,   as  a  percentage  of  1984  hospital  discharges,  the 
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rate  of  negligence  by  providers  was  1  percent.1     Further,  the 
Harvard  study  found  that  the  number  of  malpractice  claims  filed 
was  far  less  than  the  actual  level  of  negligently-caused 
injuries.     These  findings  are  consistent  with  the  findings  of  the 
other  major  study  of  this  subject,  which  involved  an  analysis  of 
1974  hospital  admissions  in  California. 

While  1  percent  may  not  appear  to  be  large,   it  is  significant 
considering  the  effects  of  medical  injuries  on  individuals.  In 
New  York,   it  represented  about  27,000  patients  found  to  be 
injured  as  a  result  of  medical  negligence.     The  Harvard  data 
would  suggest  that,  nationally,   there  were  an  estimated  150,000 
fatalities  and  30,000  serious  injuries  in  1984  caused  by 
physician  or  hospital  negligence.2 

Despite  the  large  number  of  fatalities  and  serious  injuries 
attributable  to  negligence,   few  disciplinary  actions  were  taken 
against  practicing  physicians.     The  Federation  of  State  Medical 
Boards  reported  that  a  total  of  2,108  disciplinary  actions  were 
taken  against  physicians  in  1985.     Of  the  nation's  552,716 
licensed  physicians,   the  Federation  reported  that  state  medical 
boards  in  1985  revoked  the  licenses  of  406,   suspended  the 
licenses  of  235,  placed  on  probation  491,   and  penalized  976--in 
ways  ranging  from  reprimands  to  restrictions  on  practicing,  such 
as  preclusion  from  performing  certain  procedures.3 

State  medical  boards,  which  are  responsible  for  imposing 
sanctions  on  physicians  found  to  be  incompetent  or  impaired  by 
debilitating  conditions  such  as  alcoholism,  drug  abuse,   or  mental 
illness,  are  often  criticized  for  not  doing  more.     But,  before 
they  can  impose  sanctions  against  physicians,  negligent  actions 
or  impaired  performance  must  be  reported  to  them.     To  date,  many 
health  care  providers  have  been  reluctant  to  speak  out  against 
their  colleagues. 

Federal  Actions  to  Help 
Identify  Negligent  Providers 

The  Health  Care  Quality  Improvement  Act  of  1986  and  the  Medicare 
and  Medicaid  Patient  and  Program  Protection  Act  of  1987  were 
significant  legislative  attempts  to  facilitate  the  identification 
and  reporting  of  providers  who  are  practicing  substandard 
medicine.     The  centerpiece  of  the  1986  legislation  is  the 
National  Practitioner  Data  Bank,  which  contains  information  on 
disciplinary  actions  taken  by  state  licensing  boards,  actions  by 
hospitals  and  other  institutions  to  deny  or  revoke  clinical 
privileges,  and  medical  malpractice  claims  paid  by  insurance 
companies  that  involve  a  licensed  practitioner.  Information 
contained  in  the  data  bank  is  expected  to  restrict  providers' 
ability  to  move  from  state  to  state  without  discovery  of  their 
previous  damaging  or  negligent  performance.     The  act  also  seeks 
to  facilitate  the  identification  and  reporting  of  incompetent 
practitioners  by  granting  immunity  from  liability  to  individuals 
participating  in  peer  review  activities. 

The  data  bank  became  operational  in  September  1990.     As  of 
May  7,  1993,  the  data  bank  contained  57,793  reports.     Of  these 
reports,  48,435  are  for  medical  malpractice  payments  and  9,358 


xPatients,  Doctors,  and  Lawyers:     Medical  Injury,  Malpractice 
Litigation,  and  Patient  Compensation  in  New  York,  A  Report  by  the 
Harvard  Medical  Practice  Study  to  the  State  of  New  York,  Feb.  1990. 

2Paul  C.  Weiler,  Medical  Malpractice  on  Trial,  Harvard  University 
Press,  Cambridge,  Mass.,  1991. 

3In  1991,  state  medical  boards  took  2,804  prejudicial  disciplinary 
actions  against  physicians,  ranging  from  license  revocation  to  a 
letter  of  warning. 
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are  for  adverse  actions  including  those  pertaining  to  licensure 
(6,729),   clinical  privileges   (2,523),   and  professional  society 
membership   ( 106 )  . 

In  addition  to  setting  up  the  data  bank,   the  Congress  took  steps 
to  try  to  protect  Medicare  and  Medicaid  patients  from 
practitioners  whose  licenses  were  revoked  or  suspended  by  another 
state's  licensing  board  because  they  did  not  meet  minimum 
professional  standards.     The  1987  legislation  authorized  the 
Department  of  Health  and  Human  Services  to  establish  national 
exclusions  from  Medicare  and  Medicaid  of  practitioners  who  are 
excluded  from  either  program,   convicted  of  crimes  involving 
federal  or  nonfederal  programs,  or  disciplined  by  state  licensing 
boards.     The  Department  has  decided  to  include  data  regarding 
state  disciplinary  licensure  actions  under  this  act  in  the  data 
bank.     In  fiscal  year  1992,   Peer  Review  Organizations  took  the 
punitive  approach  of  recommending  that  the  Department  of  Health 
and  Human  Services  exclude  a  physician  from  further  participation 
in  the  Medicare  and  Medicaid  program  14  times. 

THE  COMPENSATION  SYSTEM  FOR 
THOSE  INJURED  BY  MEDICAL 
NEGLIGENCE  NEEDS  IMPROVEMENT 

In  addition  to  addressing  negligent  medical  practices,   the  system 
for  compensating  patients  injured  by  negligent  practices  needs  to 
be  improved.     There  is  widespread  agreement  that  the  current 
system  is  neither  efficient  nor  equitable.     Claims  take  a  long 
time  to  be  resolved,   legal  costs  are  high,  and  settlements  and 
awards  are  unpredictable.     Further,  there  are  concerns  about 
whether  the  system  serves  as  a  deterrent  to  the  negligent 
practice  of  medicine. 

Since  the  mid-1970s,   every  state  has  revised  its  tort  system  to 
address  the  medical  malpractice  insurance  problem.     Despite  these 
reforms,   it  continues  to  take  a  long  time  for  claims  to  be 
resolved  and  the  cost  of  resolving  them  is  high.4    Our  work 
showed  that,   for  claims  closed  in  1984,   it  took  an  average  of  25 
months,  with  a  range  of  up  to  11  years,  from  the  date  a  claim  is 
filed  until  final  resolution.     Also,   insurers  paid  $800  million 
to  investigate  and  defend  claims  closed  in  1984.     Such  costs  were 
in  addition  to  the  companies'  total  claim  payments  of  $2.6 
billion . 

Concerning  the  equity  of  the  system,   studies  have  shown  that  only 
a  small  proportion  of  injuries  due  to  malpractice  result  in 
claims  or  lawsuits .     Harvard  researchers  have  corroborated  the 
findings  of  previous  research  that  many  claims  are  not  being 
filed  even  though  they  may  be  justified.     Specifically,  the 
Harvard  study  pointed  out  that  only  1  of  8  patients  admitted  to 
New  York  hospitals  in  1984  who  suffered  injury  from  negligence 
filed  a  claim.     About  16  times  as  many  patients  suffered  an 
injury  from  negligence  as  received  compensation  through  the  New 
York  tort  system.     Thus,  the  tort  system  does  not  reach  many 
individuals  who  are  injured  by  medical  negligence. 

In  addition,  we  found  that  even  when  a  claim  is  successfully 
pursued,  a  large  proportion  of  claim  proceeds  do  not  go  to  the 
injured  parties.     In  over  half  the  claims  that  were  closed  in 
1984,  plaintiff  legal  fees  exceeded  3  0  percent  of  the  payments  to 
the  injured  party.     Plaintiffs,   in  addition  to  their  attorney 
fees,  were  responsible  for  paying  other  expenses,   such  as  court 
costs  and  the  costs  of  obtaining  evidence. 

Finally,  questions  have  been  raised  as  to  whether  the  tort  system 
actually  provides  an  effective  deterrent  to  malpractice.     One  of 


4Medical  Malpractice:  A  Framework  for  Action  (GAO/HRD-87-73 , 
May  20,   1987) . 
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the  system's  fundamental  objectives  is  to  deter  negligent 
behavior  by  requiring  parties  causing  injury  through  negligence 
to  pay  damages  to  the  injured  patients.     However,   in  regard  to 
medical  malpractice,  health  care  providers'   liability  insurance 
may  insulate  them  from  most  of  the  financial  effects  of  their 
negligent  behavior.     Moreover,  malpractice  insurance  companies  do 
not  generally  vary  rates  based  on  an  individual  physician's 
claims  experience,   and  most  premium  costs  are  ultimately  borne  by 
consumers,   insurers,  and  the  public  sector.     This  further  reduces 
the  deterrent  effect. 

MALPRACTICE  CONTINUES  TO  AFFECT 
THE  PRACTICE  OF  MEDICINE 

The  high  cost  of  malpractice  insurance  and  the  threat  of 
litigation  have  affected  how  providers  deliver  care  to  their 
patients.     But  views  differ  on  the  extent  to  which  these  changes 
improve  the  quality  of  medical  services  provided,   decrease  the 
incidence  of  negligent  medical  practice,   or  unnecessarily  add  to 
the  cost  of  delivering  health  care. 

As  the  quality  of  care  delivered  by  institutions  and  individuals 
has  become  more  closely  monitored,   some  believe  providers  have 
become  increasingly  defensive.     Placing  greater  emphasis  on  not 
making  mistakes,  providers  may  be  performing  additional  tests  and 
treatment  procedures,  giving  more  attention  to  increased  medical 
recordkeeping,   spending  more  time  with  patients  explaining 
alternative  treatments,  obtaining  patients'  informed  consent,  and 
refusing  to  treat  certain  high-risk  patients.     Some  of  these 
actions  may,  in  fact,  be  desirable.     But  when  defensive  medicine 
results  in  providers'  performing  unnecessary  procedures  or 
limiting  services  to  high-risk  individuals  or  underserved  groups, 
the  effect  is  undesirable. 

The  extent  to  which  physicians  practice  defensively  is  unknown 
and  estimates  of  the  costs  of  such  practices  vary.     The  American 
Medical  Association  estimated  that  in  1989,  costs  associated  with 
physician  defensive  medicine  practices  were  about  $15.1  billion. 
Much  higher  estimates  have  been  cited  in  both  the  general  media 
and  medical  publications. 

Quality  Assurance  Activities 
Helpful  in  Reducing  the  Potential 
for  Malpractice 

Concerns  about  the  threat  of  malpractice  claims  and  associated 
financial  losses  have  been  a  motivating  force  in  the  development 
of  quality  assurance  activities.     Among  the  many  activities  being 
carried  out  to  help  assure  that  the  quality  of  health  care 
remains  high  are  two  that  could  be  particularly  helpful  in 
reducing  the  potential  for  medical  malpractice--the  refinement  of 
risk  management  activities  and  the  development  of  practice 
guidelines . 

Risk  management  programs  were  initiated  in  the  1970s  to  reduce 
the  potential  for  medical  malpractice  in  hospitals.     They  are 
used  by  hospital  management  to  identify,  assess,  and  reduce  areas 
of  practice  where  patients  are  at  highest  risk  of  injury.  Many 
organizations  that  deal  directly  or  indirectly  with  hospitals 
believe  that  risk  management  helps  reduce  the  incidence  of 
malpractice  and  are  taking  an  active  role  to  either  require  or 
encourage  the  implementation  of  risk  management  programs  or 
functions.     These  organizations  include  the  Joint  Commission  on 
Accreditation  of  Healthcare  Organizations,  several  states, 
insurance  companies,  and  the  Department  of  Health  and  Human 
Services.     The  American  Medical  Association,  numerous  medical 
specialty  societies,  and  other  elements  of  organized  medicine  are 
also  involved  in  promoting  the  use  of  risk  management  in 
physician  offices. 
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Although  there  is  little  direct  evidence  showing  that 
implementing  hospital  risk-management  programs  reduces  the  number 
of  accidents  and  malpractice  claims,  a  study  of  acute-care 
general  hospitals  in  Maryland  reported  that  in-hospital 
educational  programs  targeted  toward  physician  and  nurse 
responsibilities  in  quality-assurance  and  risk-management 
activities  correlated  with  fewer  paid  claims  against  hospitals.5 

In  addition  to  risk  management  programs,  practice  guidelines  can 
help  improve  the  quality  of  care  provided  to  patients.  Practice 
guidelines  assist  physicians  in  determining  how  diseases, 
disorders,   and  other  health  conditions  can  most  effectively  be 
prevented,  diagnosed,   treated,  and  clinically  managed.     They  can 
also  assist  physicians  in  their  efforts  to  improve  service  to 
patients,   avoid  unnecessary  patient  injury,   and  reduce  the 
frequency  of  litigation.     The  American  College  of  Physicians  has 
been  a  strong  proponent  of  their  development  and,  along  with 
other  advocates,  believes  that  their  use  has  resulted  in  fewer 
malpractice  claims  and  lower  insurance  premiums.  Developing 
these  guidelines  is  a  complex  process  that  requires  considerable 
consensus-building  among  practitioners  within  individual  medical 
specialties.     It  will  be  some  time  before  their  full  impact  can 
be  assessed. 

EFFORTS  TO  ADDRESS  PROBLEMS 

States'  primary  response  to  malpractice  problems  has  been  tort 
reform.     However,   some  states  and  private  sector  organizations 
have  initiated  other  efforts  to  address  the  problems  associated 
with  an  inefficient  and  inequitable  compensation  system  and  the 
adverse  effects  on  the  way  physician?  practice  medicine.  Four 
that  are  getting  the  greatest  amount  of  attention  are  risk 
management  at  the  Harvard  medical  institutions,  the  use  of 
practice  guidelines  in  Maine,   fault-based  alternatives  to 
litigation  in  several  states  and  some  health  maintenance 
organizations,  and  no-fault  alternatives  to  litigation  in 
Virginia  and  Florida. 

States  Enact  Tort  Reforms  to 
Reduce  Malpractice  Insurance  Costs 

For  the  most  part,  tort  reforms  have  been  designed  to  reduce  the 
rate  of  increase  in  medical  malpractice  insurance  premiums  by 
reducing  the  number  of  claims  filed  and  the  size  of  malpractice 
awards  and  settlements.     Empirical  studies  suggest  that  some  tort 
reforms  have  achieved  these  objectives.     The  following  three 
reforms  are  noteworthy: 

--  A  reform  that  caps  either  the  total  award  or  the  portion 
of  the  award  that  goes  to  compensate  such  noneconomic 
losses  as  pain  and  suffering,   reduces  the  size  of  awards 
and  settlements. 

--  A  reform  of  the  collateral  source  rule  prohibits 

claimants  from  receiving  payment  through  the  malpractice 
system  for  economic  losses  resulting  from  the  injury  if 
such  losses  have  already  been  compensated  from  other 
sources  such  as  health  insurance  or  disability  insurance. 
Because  economic  losses  constitute  such  a  major  portion 
of  awards,   limiting  their  double  recovery  reduces  the 
potential  size  of  the  award  and  settlement,  making  it 
less  attractive  to  a  plaintiff's  attorney.     As  a  result, 


5Laura  L .  Morlock  and  Faye  E.  Malitz,   "Do  Hospital  Risk  Management 
Programs  Make  a  Difference?:    Relationships  Between  Risk  Management 
Program  Activities  and  Hospital  Malpractice  Claims  Experience, " 
Law  and  Contemporary  Problems,  Duke  University  School  of  Law,  Vol. 
54,  Number  2,   Spring  1991. 
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collateral  source  reforms  also  have  the  effect  of 
reducing  the  number  of  claims  filed. 

--  A  reform  of  the  statute  of  limitations  that  shortens  the 
length  of  time  allowed  for  filing  a  malpractice  claim 
reduces  the  number  of  claims  filed. 

Tort  reform  efforts  have  had  some  effect  on  the  number  of  claims 
filed  and  the  amounts  of  awards  and  settlements.     In  addition, 
they  may  have  been  a  contributing  factor  in  the  reduction  of 
malpractice  insurance  premiums  in  the  late  1980s.     However,  this 
has  been  achieved  at  the  expense  of  injured  patients  and,  very 
likely,  without  improvement  in  the  efficiency  of  the  tort  system. 

Harvard's  Aggressive  Risk  Management 
Effort  Reduces  Costs  Associated  With 
Anesthesia-Related  Injuries 

Although  anesthesia  mishaps  are  relatively  few  in  number,  when 
they  occur,  they  generally  result  in  injuries  more  catastrophic 
than  those  experienced  in  other  specialties,  and  may,  therefore, 
be  quite  costly  in  terms  of  personal  and  financial  loss. 
Reductions  of  anesthesia-related  losses  in  some  malpractice 
insurance  programs  appear  to  correlate  with  involvement  by 
anesthesiologists  in  risk  management  and  loss  prevention 
activities  and  with  the  implementation  of  risk  management 
interventions  such  as  development  of  clinical  standards. 

A  study  conducted  at  Harvard  University-affiliated  hospitals  by 
the  Risk  Management  Foundation  of  the  Harvard  Medical 
Institutions  reported  that  following  the  implementation  of  an 
aggressive  risk  management  program  in  anesthesia,  costs 
associated  with  anesthesia  liability  decreased  and  led  to  a 
marked  reduction  in  malpractice  insurance  premiums  for 
anesthesiologists . 6,7 

In  1983,  the  anesthesia  chiefs  from  the  Harvard  teaching 
hospitals  formed  a  risk  management  committee  with  a  goal  to 
minimize  related  accidents,  errors,  and  patient  injuries 
associated  with  anesthesia.    The  committee  reviewed  case 
summaries  on  prior  malpractice  claims  provided  by  the  Foundation. 
As  a  result  of  this  review,  the  committee  developed  clinical 
standards  for  monitoring  patients  during  anesthesia  that  were 
implemented  throughout  the  Harvard  system  in  the  spring  of  1985. 

Following  implementation  of  these  standards,  the  average  loss  for 
anesthesia-related  claims  declined.     For  the  period  1976  to  1985, 
the  average  anesthesia-related  loss  was  about  $153,000.     In  the 
33  month-period  following  implementation  of  the  standards,  the 
average  cost  per  claim  was  about  $34,000.     As  a  result, 
anesthesiologists  in  the  Harvard  system's  insurance  program  saw 
their  1989  premiums  cut  by  almost  one-third  over  the  previous 
year's  rate. 

The  development  of  the  anesthesia  standards  also  helped  to 
stimulate  interest  among  other  clinical  departments,  including 
obstetrics  and  radiology. 


6James  F.  Holzer,  "Liability  Insurance  Issues  in  Anesthesiology, " 
International  Anesthesiology  Clinics,  Vol.  27,  No.  3,  Fall  1989. 

7James  F.  Holzer,   "The  Advent  of  Clinical  Standards  for 
Professional  Liability,"  Quality  Review  Bulletin,  Vol.  16,  No.  2, 
Feb.  1990. 
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Maine  Uses  Practice  Guidelines 
as  a  Strategy  to  Reduce  Costs 

Several  states,   including  Vermont,  Minnesota,   and  Maine,  have 
turned  to  practice  guidelines  as  one  approach  to  reducing  health 
care  costs.     Maine  has  progressed  further  than  other  states  in 
developing  and  implementing  the  approach.8 

Maine,   like  the  rest  of  the  country,  was  experiencing  an  alarming 
increase  in  the  cost  of  health  insurance.     To  respond  to  this 
problem,   leaders  in  the  state  representing  organizations  that 
were  affected  by  rising  health  care  costs  formed  a  coalition. 
The  coalition  was  especially  concerned  about  defensive  medicine, 
which  was  identified  as  one  of  the  factors  leading  to  increased 
health  care  costs.     Physicians'  primary  motivation  for  practicing 
defensive  medicine  is  the  uncertainty  about  the  standard  of  care 
to  which  they  will  be  held  accountable  if  patients  allege  that 
injuries  resulted  from  the  physicians'   failure  to  meet  the 
acceptable  standards  of  care.     Fearing  such  allegations, 
physicians  may  be  motivated  to  perform  unnecessary  tests  and 
procedures  to  build  a  good  record  in  the  event  they  are  sued  for 
medical  malpractice.     The  standard  of  care  is  usually  established 
in  court  on  a  case-by-case  basis  through  the  testimony  of  expert 
witnesses . 

The  coalition  believed  that  physicians  could  not  be  expected  to 
change  their  practice  patterns  unless  given  some  protection  from 
litigation.     They  also  believed  that  defensive  medicine  could  be 
reduced  and,  ultimately,  health  care  costs  as  well  if  (1) 
practice  guidelines  establishing  the  standard  of  care  could  be 
developed  for  some  areas  in  which  physicians  most  often  practice 
defensive  medicine  and  (2)  physicians  were  given  immunity  from 
litigation  when  they  practiced  according  to  these  guidelines. 

Willing  to  give  the  concept  a  test,  the  Maine  legislature 
established  a  5-year  demonstration  project.  Effective 
January  1,   1992,   the  standard  of  care  is  incorporated  into  law 
for  20  procedures  in  4  specialties--obstetrics  and  gynecology, 
radiology,   anesthesiology,   and  emergency  medicine.  Physicians 
choosing  to  participate  in  the  demonstration  project  can  use  the 
guidelines  as  a  legal  or  affirmative  defense  in  a  malpractice 
lawsuit.     An  affirmative  defense  in  this  context  means  that  when 
a  physician  follows  the  practice  guidelines,   the  physician  has 
met  the  standard  of  care  and  thus  there  can  be  no  negligence  and 
no  damages  recovered. 

Most  of  the  state's  physicians  in  the  four  specialties  have 
signed  up  to  participate.     The  guidelines  have  broad-based 
support  among  physicians  because  they  participated  in  their 
development  and  the  guidelines  mirror  those  of  their  national 
medical  specialty  societies.     Thus,  nationally  accepted  standards 
of  care  are  reflected  in  the  Maine  guidelines. 

The  Maine  project  shifts  the  focus  to  the  question  of  compliance 
with  the  approved  standard  and  away  from  determining  the  standard 
on  a  case-by-case  basis  using  expert  witnesses.     Maine  officials 
expect  that  by  codifying  the  standard  of  care,  physicians  will 
know  at  the  outset  of  patient  encounters  the  standards  to  which 
they  will  be  held  legally  accountable,  thus  eliminating  their 
motivation  to  perform  the  unnecessary  diagnostic  tests  and 
procedures  that  add  to  the  cost  of  health  care. 

Legal  issues  surrounding  this  project  will  probably  be  litigated 
in  the  courts,   including  questions  about  whether  restricting  the 
use  of  guidelines  to  physicians  in  lawsuits  is  constitutional  and 
whether  expert  witnesses  can  challenge  the  guidelines. 


8Medical  Malpractice:  Alternatives  to  Litigation  (GAO/HRD-92-28, 
Jan.  10,  1992) 
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Malpractice  insurers  are  concerned  that  if  the  use  of  practice 
guidelines  as  an  affirmative  defense  is  found  to  be 
unconstitutional,   insurers  may  be  held  liable  retrospectively  for 
claims  arising  from  care  provided  by  the  insured  physicians. 

States  and  Health  Maintenance 
Organizations  Turn  to  Arbitration 
as  an  Alternative  to  Litigation 

Because  of  concerns  about  the  efficiency  and  equity  of  the  tort 
system  for  resolving  medical  malpractice  claims  and  compensating 
injured  parties,  a  number  of  states  and  health  maintenance 
organizations  have  turned  to  fault-based  alternatives  to 
litigation--primarily ,  voluntary  and  mandatory  arbitration.9 

Under  arbitration,  neutral  third  parties  or  panels  resolve 
disputes.     While  these  decisionmakers  usually  operate  with  less 
formality  than  the  courts,  the  legal  principle  is  the  same--an 
injured  party  must  prove  that  a  health  care  provider's  negligence 
or  fault  caused  the  injury.     Generally,  parties  to  a  dispute  who 
choose  arbitration  for  resolving  claims  do  so  voluntarily. 
However,  some  health  maintenance  organizations  have  mandated  that 
subscribers  use  arbitration  to  resolve  claims. 

Voluntary  binding  arbitration 

We  found  that  while  15  states  had  implemented  statutes 
specifically  covering  the  voluntary  arbitration  of  medical 
malpractice  claims,  only  Michigan  had  any  significant  experience 
with  the  alternative.     The  Michigan  legislature  established  the 
arbitration  program  because  it  believed  arbitration  would  result 
in  faster  claims  resolution  and  lower  patient  compensation 
payments  and  defense  costs.     They  expected  that  this,   in  turn, 
would  lead  to  lower  malpractice  insurance  costs. 

Michigan  was  unique  among  these  15  states  in  that  it  was  the  only 
one  that  (1)  had  a  method  to  make  patients  aware  of  the 
arbitration  option  and  (2)  established  a  program  to  implement  the 
statute's  requirements.     Yet,  despite  these  efforts,  few 
plaintiffs  selected  arbitration  rather  than  litigation.     We  found 
that  in  the  more  than  14  years  the  program  had  been  in  effect, 
882  medical  malpractice  claims  had  been  filed  for  arbitration  in 
Michigan  compared  to  an  estimated  20,000  claims  that  were  filed 
for  litigation.10 

It  was  difficult  to  determine  the  effect  of  arbitration  on  the 
malpractice  claims  resolution  process  in  Michigan  because  of  the 
limited  (1)  number  of  claims  that  were  filed  for  arbitration  and 
(2)  data  that  were  available  on  both  arbitrated  and  litigated 
claims.11    However,  we  compared  claims  that  were  litigated  and 
arbitrated  in  1987  and  1988.     We  found  that  while  it  took  less 
time  to  resolve  arbitrated  claims--the  median  time  from  claim 
filing  to  claim  closing  was  19  months  for  arbitration  and  35 
months  for  litigation--there  was  little  difference  in  insurance 
companies'  costs  to  defend  the  claims.     In  addition,  arbitrated 
claims  resulted  in  lower  award  payments  to  patients.  (Attachment 
II  provides  more  data  on  the  arbitrated  and  litigated  claims 
closed  during  1987  and  1988.)     During  this  period,  malpractice 
insurance  costs  did  not  decrease,  perhaps  because  the  number  of 
claims  arbitrated  was  small. 


9Medical  Malpractice:  Alternatives  to  Litigation  (GAO/HRD-92-28 , 
Jan.  10,  1992) 

10As  of  March  31,  1993,  985  medical  malpractice  claims  had  been 
filed  for  arbitration  in  Michigan's  program. 


nMedical  Malpractice:  Few  Claims  Resolved  Through  Michigan's 
Voluntary  Arbitration  Program  (GAO/HRD-91-38 ,  Dec.  27,  1990) 
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While  arbitration  is  possible  under  statutes  in  14  other  states, 
none  had  a  state-level  program  to  assure  that  this  alternative 
was  offered  to  patients  or  to  provide  guidance,   oversight,  and 
documentation  of  arbitration  activities.     Interest  group 
representatives  we  talked  with  indicated  that  arbitration 
appeared  to  be  little  used  in  these  states. 

Mandatory  binding  arbitration 

Over  6  million  enrollees  at  Kaiser  Permanente  and  Ross-Loos 
accepted  a  mandatory  arbitration  provision  as  a  condition  of 
enrollment.     While  these  health  maintenance  organizations  would 
not  provide  detailed  data  on  their  malpractice  claims  experience, 
they  indicated  that  they  believe  this  alternative  is  successful 
because  it  results  in  faster  claims  resolution,   lower  defense 
costs,  and  more  predictable  and  equitable  decisions. 

Plaintiffs  in  California  challenged  the  (1)   legality  of  requiring 
subscribers  to  health  care  plans  to  arbitrate  claims  and  (2) 
constitutionality  of  an  agreement  that  waives  the  right  to  a  jury 
trial  without  express  consent.     However,  the  California  supreme 
court  found  that  such  contracts  were  not  illegal  and  did  not 
violate  the  right  to  a  jury  trial. 

Virginia  and  Florida  Adopt  No-Fault 
Programs  to  Address  Rising  Insurance  Costs 

In  the  1980s  malpractice  insurance  premiums  were  rising  in 
Virginia  and  Florida,  threatening  the  access  to  obstetrical  care 
for  some  of  their  citizens.     Many  physicians  could  no  longer 
afford  to  buy  malpractice  insurance.     In  some  instances,  such 
physicians  stopped  delivering  babies.     In  addition,  some  insurers 
stopped  writing  new  policies  until  the  states  took  action  to 
reduce  the  uncertainty  and  unpredictability  of  the  risk 
associated  with  delivering  seriously  injured  babies.     To  address 
these  problems,  both  states  enacted  no-fault  programs  limited  to 
resolving  medical  malpractice  claims  involving  birth-related 
neurologically-injured  infants. 

No-fault  programs  are  designed  to  remove  the  difficulty  of 
proving  that  an  injury  resulted  from  a  health  care  provider's 
negligence  or  fault.     Generally,  under  the  no-fault  alternative, 
compensable  injuries  and  compensation  amounts  are  specified. 
After  an  injury  has  been  established,   it  is  not  necessary  to 
identify  the  cause. 

In  both  the  Virginia  and  Florida  programs,   claims  involving 
neurologically-injured  infants  must  be  resolved  through  the  no- 
fault  process  if   (1)  health  care  providers  involved  in  the  claims 
participate  in  the  program  and  (2)  the  related  injury  meets  the 
program's  definition. 

Virginia's  program,  which  became  effective  in  1988,  has  had  four 
claims  filed  as  of  May  14,  1993.     Three  have  been  accepted  for 
compensation.     The  program  has  paid  out  less  than  $60,000.  In 
contrast,  Florida's  program,  which  became  effective  in  1989,  has 
had  59  claims  filed  as  of  April  30,  1993.     Twenty-two  have  been 
accepted  for  compensation.     The  program  has  paid  out  over  $3.5 
million.     A  Florida  program  official  stated  that  the  requirement 
that  hospitals  and  physicians  provide  information  on  the 
program's  benefits  has  been  a  major  factor  contributing  to  the 
use  of  the  program. 

CONCLUSIONS 

Mr.  Chairman,  as  I  have  stated,  costs  for  medical  malpractice 
insurance  and  defensive  medicine  are  higher  in  the  United  States 
than  in  other  countries  and  undoubtedly  contribute  to  our  growing 
health  care  costs.    Malpractice  is  more  than  an  insurance 
problem.     Providers  may  continue  to  practice  substandard  medicine 
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without  detection.     Patients  who  are  injured  by  health  care 
providers'  negligence,   face  a  compensation  system  that  is 
inefficient  and  inequitable.     Providers,  wary  of  their  patients 
and  the  threat  of  lawsuits,  may  perform  tests  and  procedures  that 
are  medically  unnecessary. 

The  efforts  I  have  discussed  to  address  the  problems  associated 
with  how  patients  are  compensated  and  the  way  physicians  practice 
medicine  are  still  evolving.     But,   their  experience  to  date 
provides  insights  that  may  be  helpful  as  the  Congress  considers 
various  malpractice  reform  proposals. 

--  Harvard's  risk  management  program  for  anesthesia  suggests 
that  aggressive  efforts  to  develop  and  implement  clinical 
standards  can  reduce  preventable  injuries  and  death  and 
reduce  malpractice  insurance  costs. 

--  The  practice  guidelines  demonstration  project  in  Maine  is 
a  significant  test  of  the  viability  of  the  concept  of 
incorporating  standards  of  care  into  law  for  application 
in  medical  malpractice  lawsuits.     Maine's  ability  to  get 
the  project  implemented  suggests  the  importance  of  using 
voluntary,  physician-generated--rather  than  government- 
generated-  -standards  for  judging  physicians'  clinical 
performance. 

--  Michigan's  experience  suggests  that  when  voluntary 

alternative  systems  operate  parallel  to  litigation--they 
tend  not  to  be  selected.     Further,  there  appears  to  be 
little  potential  for  increasing  participation  in  the 
Michigan  program  because  it  offers  few  incentives  for 
patients  to  chose  arbitration  over  litigation.  When 
mandatory  arbitration  is  linked  to  the  provision  of 
health  care,  as  is  done  by  some  health  maintenance 
organizations,  experience  suggests  that  it  is  an 
acceptable  alternative  to  litigation. 

—  While  the  Virginia  and  Florida  programs  are  relatively 
new,  their  establishment  is  an  important  beginning  in 
testing  a  system  that  provides  compensation  to  patients 
when  a  specific  injury  occurs  without  having  to  prove 
that  the  provider  was  negligent.     Further,  their 
experience  suggests  that  it  is  possible  to  structure  a 
program  that  defines  an  event  broadly  enough  to  include 
the  intended  injuries,  while  defining  it  narrowly  enough 
to  control  costs. 

Mr.  Chairman,  the  implications  of  medical  malpractice  are  far 
reaching.     No  matter  what  approach  is  taken,  reform  of  the 
malpractice  system  should  address  the  fundamental  issues  of  (1) 
reducing  the  incidence  of  negligent  care,    (2)   fairly  compensating 
individuals  injured  through  medical  negligence,  and  (3)  dealing 
with  the  complexities  involved  in  efforts  to  enhance  the  overall 
quality  of  care  provided  in  this  country. 


This  concludes  my  prepared  statement.  We  will  be  pleased  to 
respond  to  your  questions. 
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ATTACHMENT  I  ATTACHMENT  I 


MALPRACTICE  INSURANCE  PREMIUMS 
ST.    PAUL  INSURANCE  COMPANY 
FOR  SELECTED  SPECIALTIES,    AREAS,    AND  YEARS3 


1988 

1989 

1990 

1991 

1992 

1993 

Obstetrics 

Chicago 

$156, 580 

$155, 510 

$155, 512 

$146,338 

$140,561 

$144, 516 

Minnesota 

57, 130 

42, 330 

35,461 

29,232 

21,410 

21, 410 

North 
Carolina 

20, 620 

16,270 

16,275 

16, 183 

19, 038 

21, 012 

Neurosurgery 

Chicago 

197,330 

195, 950 

195, 952 

193,327 

185,775 

190, 990 

Minnesota 

71, 870 

53,290 

44,567 

38,485 

29, 101 

29, 101 

North 
Carolina 

25, 900 

20,400 

20,402 

21,237 

25,187 

27,644 

General  Practice 
(No  surgery) 

Chicago 

20, 110 

20, 050 

20,053 

21,106 

23,089 

23,769 

Minnesota 

7,560 

5,720 

4,888 

4,547 

3,883 

3,883 

North 
Carolina 

2,  900 

2,350 

2,352 

2,642 

3,377 

3,701 

aPremiums  shown  are  for  coverage  of  $1  million  per  occurrence  and  $1  million  in 
aggregate  for  a  policy  year. 
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ATTACHMENT  II  ATTACHMENT  II 

COMPARISON  OF  AWARD  PAYMENTS,   RESOLUTION  TIMES,    AND  COSTS  TO  DEFEND 
FOR  ARBITRATED  AND  LITIGATED  CLAIMS  CLOSED  DURING  1987  AND  1988 

Table  II. 1:     Award  Payments  for  Arbitrated  and  Litigated  Claims 


Award  payments3 

Number  of 
claims 

Range 

Disposition 

Total 

Paid 

Median 

Average 

Lowest 

Highest 

Arbitration 

65 

14 

$43,120 

$135, 591 

$1,500 

$  605,161 

Litigation 

471 

85 

69,500 

148,862 

767 

1,600,000 

aExcludes  claims  where  payment  was  $0. 


Table  II. 2:     Resolution  Times  for  Arbitrated  and  Litigated  Claims 


Months  to  resolve3 

Range 

Disposition 

Number  of 
claimsb 

Median 

Average 

Lowest 

Highest 

Arbitration0 

65 

19 

26 

8 

105 

Litigation 

438 

35 

37 

3 

123 

Represents  months  from  claim  filing  to  claim  closing. 

bDoes  not  include  33  litigated  claims  for  which  data  were  missing  and 
could  not  be  obtained. 

cMichigan  statute  established  a  6-month  discovery  period  for 
arbitrated  claims. 


Table  II. 3:     Costs  to  Defend  Arbitrated  and  Litigated  Claims 


Defense  costs3 

Range 

Disposition 

Number  of 
claims'5 

Median 

Average 

Lowest 

Highest 

Arbitration 

53 

$17,509 

$23, 509 

$1,348 

$98,273 

Litigation 

462 

17,798 

20,202 

47 

78, 997 

aDefense  costs  represent  the  costs  reported  by  defense  attorneys  and 
insurance  companies  at  the  time  the  claim  was  closed. 

''Does  not  include  12  arbitrated  and  9  litigated  claims  for  which  data 
were  missing  and  could  not  be  obtained. 
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Chairman  Stark.  Thank  you. 

Are  you  familiar  with  this — I  think  vou  have  referred  to  it — the 
Harvard  study  which  was  a  report  to  the  State  of  New  York?  Have 
you  seen  that? 

Mr.  Thompson.  Yes,  sir. 

Chairman  Stark.  Do  you  have  any  sense  of  how  accurate  or  how 
thorough  that  study  was? 

Mr.  Thompson.  My  sense  is  that  the  experts  believe  that  it  is  a 
fairly  credible  study.  It  is  about  as  serious  an  attempt  as  has  been 
made,  and  I  don't  know  of  anybody  who  has  raised  any  fundamen- 
tal criticisms  of  the  findings  of  that  study. 

Chairman  Stark.  I  would  ask  my  colleagues  for  unanimous  con- 
sent to  include  a  summary  of  this  1990  study  in  the  record  and  it 
would  be  my  intention — it  is  not  very  long — to  get  all  of  you  a  copy. 
It  is  the  result  of  a  meeting  we  had  in  the  committee  a  year  or  two 
ago  and  you  may  find  it  shed  some  interesting  light  on  the  topic 
before  us. 

[A  copy  of  the  Harvard  Practice  Study  follows:] 
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PATIENTS,   DOCTORS,  AND  LAWYERS: 
MEDICAL  INJURY,   MALPRACTICE  LITIGATION,   AND  PATIENT  COMPENSATION 

IN  NEW  YORK 


A  Report  By  the  Harvard  Medical  Practice  Study 
To  the  State  of  New  York 


Copyright  1990,  President  and  Fellows  of  Harvard  College 
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February  1990  .  ^ 

EXECUTIVE  SUMMARY 

Introduction 

The  Harvard  Medical  Practice  Study,  carried  out  under 
contract  to  the  State  of  New  York,  was  designed  to  inform  the 
policy  debate  now  going  on  in  New  York  and  elsewhere  about  how 
society  can  best  deal  with  its  medical  injuries  and  malpractice. 
To  do  so,  we  had  to  understand  and  isolate  the  key  issues  and 
assumptions  that  divide  the  protagonists  of  the  current  tort 
system,  a  reformed  tort  system,  and  no-fault  alternatives.  We 
have  not  prejudged  the  feasibility  of  any  such  no-fault  program 
for  injured  patients,  nor  have  we  endorsed  the  criticisms  that 
are  made  about  present  day  malpractice  litigation.     Rather,  we 
believe  we  have  provided  relevant  empirical  data  that  will  permit 
informed  judgments  and  sound  policy-making  concerning  this 
complex  area. 

The  Study  had  four  principal  components: 

1.  A  population  based  measure  of  the  incidence  of  injuries 
resulting  from  medical  interventions,  which  we  called  "adverse 
events,"  and  a  determination  of  the  percentage  of  such  events 
that  resulted  from  fault  or  negligence  of  the  physician  or  other 
provider. 

2.  A  determination  of  the  percentage  of  adverse  events, 
both  negligent  and  non-negligent,  that  led  to  claims  and  suits. 
In  addition,  we  obtained  information  about  the  numbers  of  claims 
and  suits  by  patients  in  whose  hospital  records  we  found  no 
evidence  of  injury. 

3.  Measures  of  the  costs  of  medical  expenses,   lost  wages, 
and  lost  household  production  to  the  victims  of  medical  injuries 
and  to  their  families,  and  their  compensation  for  such  losses 
under  current  arrangements. 
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4.     Estimates  of  the  degree  to  which  variations  in  the 
threat  of  litigation  affected  the  incidence  of  adverse  events. 

The  following  summarizes  some  of  our  methods  and  major  findings. 

1.  The  incidence  of  adverse  events 

The  hospital  medical  record  review  was  key  to  estimating  the 
incidence  of  adverse  events  associated  with  medical  management. 
The  record  review  focused  on  two  critical  issues:  causation  and 
negligence.     We  asked,   "Was  the  patient's  condition  attributable 
to  medical  management  rather  than  to  the  disease  under  treatment 
(causation)?    Was  negligence  involved?" 

In  addition  to  establishing  causation  and  negligence,  we 
determined  where  injuries  occurred,  the  types  of  injury  and  then 
the  magnitude  of  disability  experienced. 

The  review  was  conducted  by  teams  of  trained  medical  record 
administrators  and  nurses  for  the  screening  phase,  and  board- 
certified    physicians  for  the  physician-review  phase. 

Methods  were  devised  to  resolve  the  logistic  problems  that 
arose  because  of  the  infrequency  of  adverse  events:     we  found 
efficient  and  reliable  ways  to  sift  through  thousands  of  medical 
records  to  find  the  few  that  indicated  the  patient  disability 
caused  by  medical  management.     We  also  developed  ways  to  deal 
with  the  methodologic  problems  that  arose:     the  medical  record 
administrators  had  to  make  valid  judgments  regarding  the  presence 
of  screening  criteria  and  physicians  had  to  make  valid  and 
reliable  judgments  about  whether  a  patient's  injury  resulted  at 
least  in  part  from  medical  management,  and,  if  so,  whether 
management  failed  to  meet  a  standard  of  medical  care. 

In  order  to  make  our  results  generalizable  to  the  entire 
population  of  hospital  discharges  in  New  York,  we  drew  a 
probability  sample  of  more  than  31,000  hospital  records.  Our 
ability  to  obtain  such  a  sample  was  made  possible  by  the 
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availability  of  the  Statewide  Planning  and  Research  Cooperative 
System  (SPARCS)   data  system.     The  basic  sampling  design  of  the 
Study  was  an  implicitly  stratified,  systematic,  two-stage  cluster 
sample  of  discharges.     We  first  selected  hospitals  with 
probabilities  proportional  to  the  number  of  non-psychiatric 
discharges  and  then  secured  the  cooperation  of  all  51  hospitals 
selected.     Records  within  hospitals  were  selected  with  three 
different  sampling  frequencies  determined  by  patient  age  and 
diagnosis-related  group   (DRG) .     Using  SPARCS  information  on 
patient  discharges,  we  drew  a  sample  with  a  distribution  that 
conformed  closely  to  the  population  on  important  hospital  and 
patient  characteristics. 

We  analyzed  30,121  (96%)   of  the  31,429  records  selected  for 
the  study  sample.     After  preliminary  screening,  physicians 
reviewed  7,743  records,   from  which  a  total  of  1,133  adverse 
events  were  identified  that  occurred  as  a  result  of  medical 
management  in  the  hospital  or  required  hospitalization  for 
treatment.     Of  this  group,   280  were  judged  to  result  from 
negligent  care.     Weighting  these  figures  according  to  the  sample 
plan,  we  estimated  the  incidence  of  adverse  events  for 
hospitalizations  in  New  York  in  1984  to  be  3.7%,  or  a  total  of 
98,609.     Of  these,   27.6%,   27,179  cases,   or  1.0%  of  all  hospital 
discharges,  were  due  to  negligence. 

Physician  confidence  in  the  judgments  of  causation  of 
adverse  events  spanned  a  broad  range,  but  only  1.3%  of  all 
discharges  were  in  the  close-call  range  (defined  as  a  confidence 
in  causation  of  just  under  or  just  over  50-50) .     An  even  smaller 
fraction,   0.7%  of  discharges  were  close-call  negligent  adverse 
events,  but  they  constituted  a  larger  proportion  of  total 
negligent  adverse  events. 

The  majority  of  adverse  events  (57%)  resulted  in  minimal  and 
transient  disability,  but  14%  of  patients  died  at  least  in  part 
as  a  result  of  their  adverse  event,  and  in  another  9%  the 
resultant  disability  lasted  longer  than  6  months.     Based  on  these 
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figures,  we  estimated  that  about  2,500  cases  of  permanent  total 
disability  resulted  from  medical  injury  in  New  York  hospitals  in 
1984.     Further,  we  found  evidence  that  medical  injury  contributed 
at  least  in  part  to  the  deaths  of  more  than  13,000  patients  in 
that  year.     Many  of  the  deaths  occurred  in  patients  who  had 
greatly  shortened  life  expectancies  from  their  underlying 
diseases,  however.     Negligent  adverse  events  resulted,  overall, 
in  greater  disability  than  did  non-negligent  events  and  were 
associated  with  51%  of  all  deaths  from  medical  injury. 

Risk  factors 

The  risk  of  sustaining  an  adverse  event  increased  with  age. 
Whei.  rates  were  standardized  for  DRG  level,  persons  over  65  years 
had  twice  the  chance  of  sustaining  an  adverse  event  of  those  in 
the  16-44  years  group.     Newborns  had  half  the  adverse  event  rate 
of  the  16-44  years  group.     The  percent  of  adverse  events 
resulting  from  negligence  was  increased  in  elderly  patients.  We 
found  no  gender  differences  in  adverse  event  or  negligence  rates. 
Although  the  rates  were  higher  in  the  self -pay  group  than  in  the 
insured  categories,  the  differences  were  not  significant.  Blacks 
had  higher  rates  of  adverse  events  and  adverse  events  resulting 
from  negligence,  but  these  differences  overall  were  not 
significant.     However,  higher  rates  of  adverse  events  and 
negligent  events  were  found  in  hospitals  that  served  a  higher 
proportion  of  minority  patients.     At  hospitals  that  cared  for  a 
mix  of  white  and  minority  patients,  blacks  and  whites  had  nearly 
identical  rates. 

Adverse  event  rates  varied  10-fold  between  individual 
hospitals,  when  standardized  for  age  and  DRG  level.  Although 
standardized  adverse  event  and  negligence  rates  for  small 
hospitals  (fewer  than  8,000  discharges/year)  were  less  than  for 
larger  hospitals,  these  differences  were  not  significant. 
Hospital  ownership  (private,  non-profit,  or  government)  also  was 
not  associated  with  significantly  different  rates  of  adverse 
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events.     The  fraction  of  adverse  events  due  to  negligence  in 
government  hospitals  was  50%  higher  than  in  non-profit 
institutions,  however,   and  three  times  that  in  proprietary 
hospitals.       These  differences  were  significant.  The 
standardized  rate  of  adverse  events  in  upstate,   non-MSA  hospitals 
was  one-third  that  of  upstate  metropolitan  hospitals  and  less 
than  one-fourth  that  in  New  York  City.     These  differences  were 
highly  significant.     The  percent  of  adverse  events  due  to 
negligence  was  not  significantly  different  across  regions.  Non- 
teaching  hospitals  had  half  the  adverse  event  rates  of  university 
or  affiliated  teaching  hospitals,  but  university  teaching 
hospitals  had  rates  of  negligence  that  were  less  than  half  those 
of  the  non-teaching  or  affiliated  hospitals. 

The  nature  of  adverse  events 

Nearly  half  (47%)   of  all  adverse  events  occurred  in  patients 
undergoing  surgery,  but  the  percent  caused  by  negligence  was 
lower  than  for  non-surgical  adverse  events  (17%  vs  37%).  Adverse 
events  resulting  from  errors  in  diagnosis  and  in  non-invasive 
treatment  were  judged  to  be  due  to  negligence  in  over  three- 
fourths  of  patients.     Falls  were  considered  due  to  negligence  in 
4  5%  of  instances. 

The  high  rate  of  adverse  events  in  patients  over  65  years 
occurred  in  three  categories:  non-technical  postoperative 
complications,  complications  of  non-invasive  therapy,  and  falls. 
A  larger  proportion  of  adverse  events  in  younger  patients  was  due 
to  surgical  failures.     The  operating  room  was  the  site  of 
management  for  the  highest  fraction  of  adverse  events,  but 
relatively  few  of  these  were  negligent.     On  the  other  hand,  most 
(70%)   adverse  events  in  the  emergency  room  resulted  from 
negligence. 

The  most  common  type  of  error  resulting  in  an  adverse  event 
was  that  involved  in  performing  a  procedure,  but  diagnostic 
errors  and  prevention  errors  were  more  likely  to  be  judged 
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negligent,  and  to  result  in  serious  disability. 

The  more  severe  the  degree  of  negligence  the  greater  the 
likelihood  of  resultant  serious  disability  (moderate  impairment 
with  recovery  taking  more  than  six  months,   permanent  disability, 
or  death) . 

2.  Litigation  data 

We  estimated  that  the  incidence  of  malpractice  claims  filed 
by  patients  for  the  study  year  was  between  2,967  and  3,888. 
Using  these  figures,  together  with  the  projected  statewide  number 
of  injuries  from  medical  negligence  during  the  same  period,  we 
estimated  that  eight  times  as  many  patients  suffered  an  injury 
from  negligence  as  filed  a  malpractice  claim  in  New  York  State. 
About  16  times  as  many  patients  suffered  an  injury  from 
negligence  as  received  compensation  from  the  tort  liability 
system. 

These  aggregate  estimates  understate  the  true  size  of  the 
gap  between  the  freguency  of  malpractice  claims  and  the  incidence 
of  adverse  events  caused  by  negligence.     When  we  identified  the 
malpractice  claims  actually  filed  by  patients  in  our  sample  and 
reviewed  the  judgments  of  our  physician  reviewers,  we  found  that 
many  cases  in  litigation  were  brought  by  patients  in  whose 
records  we  found  no  evidence  of  negligence  or  even  of  adverse 
events.     Because  the  legal  system  has  not  yet  resolved  many  of 
these  cases,  we  do  not  have  the  information  that  would  permit  an 
assessment  of  the  success  of  the  tort  litigation  system  in 
screening  out  claims  with  no  negligence. 

Confining  our  analysis  to  the  adverse  events  that  involved 
strong  or  certain  evidence  of  negligence,  however,  we  estimate 
that  12,859  injuries  from  medical  negligence  did  not  lead  to 
malpractice  claims.     Of  these  injuries,   22%   (2,833)   occurred  in 
patients  under  age  70  years  who  suffered  moderate  or  greater 
incapacity.     Our  projections  suggest  that  if  this  group  of 
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patients  had  litigated,  the  malpractice  claims  frequency  for  year 
1984  would  have  increased  by  75%. 


3.  Economic  Consequences  of  Medical  Injury 

Having  documented  from  the  medical  records  survey  which 
patients  were  injured,  and  from  the  litigation  survey  which 
patients  filed  tort  suits,  we  used  the  patient  survey  to 
determine  from  the  patients  themselves  what  losses  they  suffered 
as  a  result  of  these  injuries  and  what  compensation  they  received 
from  non-tort  sources.     For  that  purpose  we  divided  our  patient 
sample  into  five  categories  —  worker,  homemaker,  child,  retired, 
and  disabled  —  and  assembled  data  about  lost  wages  and  fringe 
benefits,  medical  costs,  lost  household  production,  and  levels  of 
physical  and  functional  impairment.     Our  data  for  that  final 
category  have  not  been  analyzed  for  this  Report. 

We  faced  two  major  difficulties  in  this  survey.     First,  we 
had  to  locate,   in  1989,  people  who  had  been  hospitalized  in  1984 
in  order  to  interview  them  about  their  experience  since  1984.  In 
fact,  we  were  successful  in  finding  and  interviewing  71%  of  all 
injured  patients,  a  response  rate  which  is  quite  respectable  for 
a  survey  of  this  type. 

Our  second  problem  was  how  to  disentangle  the  effects  of  the 
adverse  event  itself  from  those  that  were  properly  attributable 
to  the  underlying  illness,  which  itself  would  naturally  be 
expected  to  entail  considerable  medical  costs,  time  off  work,  and 
inability  to  perform  normal  household  tasks.     Two  different 
strategies  were  devised  for  this  purpose.     One  was  to  interview  a 
control  group  of  uninjured  patients  who  were  matched  with  our 
"experimental"  group  on  the  relevant  dimensions,  thus  permitting 
econometric  analysis  of  the  precise  difference  which  the 
iatrogenic  injury  made  in  the  aggregate  economic  experience  of 
the  two  groups.     While  we  have  collected  all  the  data  for  the  two 
groups,  we  have  not  completed  this  analysis  for  purpose  of 
presentation  in  this  Report. 


33 


Executive  Summary 


Instead  our  primary  focus  has  been  on  an  alternative  method 
—  estimating  the  compensable  losses  that  might  be  paid  under  a 
hypothetical  no-fault  plan  in  which  each  patient's  experience  was 
assessed  individually   (as  would  have  to  be  done  in  a  real  no- 
fault  program),  and  then  totaled.     For  that  purpose  we  had  to 
make  a  number  of  assumptions  about  program  design:  two  important 
ones  are  noted  here.     First,  all  financial  losses  and 
compensation  received  during  the  first  six  months  from  hospital 
admission  were  deleted.  These  short-term  losses  are  likely 
reimbursed  from  other  sources  (e.g.,  sick  pay  for  time  off  work). 
Further,  this  reduces  the  number  of  cases  in  which  disentangling 
the  effect  of  the  injury  from  the  underlying  illness  may  be  very 
difficult.     Second,  we  assumed  that  a  no-fault  patient 
compensation  scheme  would  involve  a  second  insurer,  standing 
behind  primary  sources  of  general  medical  or  disability 
insurance. 

Our  key  findings  with  respect  to  these  two  criteria  were 
that  the  bulk  of  disabilities  were  of  short  duration  —  e.g.,  42% 
of  absences  from  work  lasted  for  less  than  a  month  and  76%  lasted 
less  than  six  months.     However,  the  average  economic  losses  were 
much  larger  in  the  smaller  number  of  more  serious  or  fatal 
disabilities.     With  respect  to  these  longer-lasting  disabilities, 
more  than  85%  of  the  medical  bills  were  covered  by  some  form  of 
health  insurance,  but  only  20%  of  the  lost  earnings,   and  no 
detectable  portion  of  lost  household  production. 

Our  ultimate  finding  is  that  the  present  discounted  value  of 
the  net  compensable  losses  (past  and  future)   suffered  by  patients 
injured  in  New  York  hospitals  in  1984  amounted  to  $894  million 
(in  1989  dollars).     These  compensable  losses  consisted  of  $285 
million  in  lost  wages  and  fringe  benefits,   $103  million  in 
uninsured  medical  costs,  and  $506  million  in  lost  household 
production  (the  latter  having  been  valued  at  the  market  wages 
earned  by  the  working  women  in  our  patient  cohort) . 
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To  provide  some  perspective  for  these  figures,  the 
malpractice  premiums  paid  by  New  York  doctors  and  hospitals  in 
1988  amounted  to  $850  million.     When  one  includes  the  amount 
spent  by  self-insured  hospitals  and  the  health  care 
organizations,   the  total  malpractice  insurance  burden  is  over  $1 
billion.     However,  these  tort  costs  incorporate  two  major  factors 
not  reflected  in  our  estimate.     One  is  damage  for  pain  and 
suffering,  which  typically  are  not  compensated  under  no-fault 
programs.     The  other  component  is  administrative  and  legal 
expenses  which  definitely  would  be  a  significant  factor  over  and 
above  the  patient's  economic  losses.     The  administrative  share  of 
claims  costs  in  no-fault  workers  compensation  is  usually 
estimated  to  be  around  20%,  though  we  believe  it  would  be 
somewhat  higher  for  no-fault  patient  compensation. 

Since  the  sample  of  injured  and  interviewed  patients  in  our 
different  categories  was  rather  small  despite  the  relatively 
large  sample  of  21,000  hospitalizations,  the  confidence  intervals 
surrounding  our  point  estimates  are  large:     the  figures  might  be 
as  much  as  50%  less  or  100%  more  than  those  presented. .     On  the 
other  hand,  the  estimate  of  net  wage  losses  and  medical  costs  — 
these  being  the  items  typically  covered  by  a  no-fault  scheme,  and 
even  then  not  in  full  fault     -  totalled  just  $335  million.  Thus, 
there  is  considerable  room  within  the  current  tort  "envelope"  to 
adjust  even  for  an  outcome  at  the  highly  improbable  outer  limit 
of  these  confidence  estimates. 
4.  Malpractice  Litigation  and  Deterrence 

We  examined  the  presumed  deterrent  effects  of  the  tort 
system  in  two  ways  ~  a  series  of  physician  surveys  as  well  as  an 
econometric  study  that  compared  the  rates  of  adverse  events  and 
negligent  adverse  events,  on  the  one  hand,  with  the  threat  of  a 
claim  on  the  other. 

The  physician  surveys  revealed  that  the  overall  perceived 
risk  of  being  sued  in  a  given  year  was  20%,  approximately  3  times 
the  actual  risk  of  being  sued.     The  perceived  risk  of  suit  for 
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negligent  care  was  about  60%,   a  figure  substantially  greater  than 
the  actual  risk  of  litigation  from  injuries  caused  by  negligence. 
Additionally,   perceived  risk  was  significantly  greater  for  high- 
risk  specialties  such  as  obstetrics,   orthopedics  and  neurosurgery 
and  for  physicians  in  Nassau  and  Suffolk  counties,  lending 
credence  to  the  responses. 

Physicians  who  perceived  themselves  to  be  at  greater  risk  of 
suit  said  that  in  the  past  ten  years  they  had  ordered  more  tests 
and  procedures  and  reduced  their  practice  scope  more  than  had 
their  colleagues  with  perceived  risk. 

The  tort  system's  deterrence  signal  to  physicians  appeared 
mixed.     For  example,  physicians  often  considered  the  severity  of 
punishment  to  depend  on  whether  a  case  went  to  trial  or  whether 
the  media  publicized  it.     The  evidence  was  not  clear,  however,  on 
whether  the  severity  of  the  punishment  and  the  actual 
transgression  were  related:     most  physicians  perceived  their 
suits  as  having  arisen  from  circumstances  beyond  their  control. 
Many  seemed  to  believe  that  the  threat  of  the  tort  system  was  too 
broad  and  lacked  specificity. 

Although  physicians  believed  they  practiced  medicine 
defensively,  they  did  not  report  long-term  changes  in  their 
practice  patterns  as  the  result  of  a  specific  suit.     Thus,    it  was 
not  clear  whether  defensive  medicine  resulted  from  the 
malpractice  environment  or  from  other  factors  such  as  advances  in 
the  science  and  technology  of  medicine,  changes  in  societal 
expectations  as  to  what  constitutes  an  appropriate  level  of  care, 
or  changes  in  Peer  Review  Organization  (PRO) ,   state  and  hospital 
requirements,  or  a  combination  of  factors. 

Another  important  finding  concerned  physician  attitudes 
about  iatrogenic  injury  and  negligence.     Physicians  tended  to 
equate  a  finding  of  negligence  with  a  judgment  of  incompetence. 
Thus,   although  willing  to  admit  that  all  doctors  make  mistakes, 
physicians  were  often  unwilling  to  label  substandard  care  as 
negligent  and  were  opposed  to  compensation  for  iatrogenic  injury. 
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The  final  part  of  our  study  examined  the  relationship 
between  variations  in  claims  rates  and  variationsin  cost  and  in 
injury  rates  in  the  sample  of  study  hospitals.  We  found  some 
evidence  that  total  cost  per  discharge  was  greater  in  hospitals 
that  faced  higher  claims  rates,   although  the  relationship  that  we 
estimated  was  sensitive  to  how  we  specified  the  relationship. 
Even  conceding  that  there  is  an  effect  on  cost,  however,  does  not 
tell  us  whether  the  effect  is  good  or  bad.     On  the  one  hand, 
greater  efforts  to  prevent  injuries  or  ameliorate  the 
consequences  of  those  that  occur  may  well  require  greater 
resources.     On  the  other  hand,   additional  resources  in  response 
to  a  greater  threat  may  simply  represent  wasteful  defensive 
medicine  and  not  contribute  to  a  reduction  in  patient  injuries. 

The  important  test,  therefore,   is  whether  hospitals  that 
face  higher  claims  rates  actually  do  exhibit  lower  injury  rates. 
We  find  no  evidence  that  they  do,  but  the  precision  of  our 
estimates  is  not  good,   and  we  cannot  rule  out  the  possibility 
that  there  are  in  fact  substantially  reduced  rates  of  injuries  at 
the  hospitals  in  our  sample  with  higher  claims  rates.  More 
specifically,   the  point  estimate  relating  injuries  to  claims  is 
actually  positive  in  most  specifications  and  never  close  to 
significantly  negative.     However,  the  confidence  intervals  around 
the  coefficient  include  values  that  would  demonstrate  substantial 
deterrence. 

We  illustrate  how  our  data  cannot  rule  out  a  substantial 
deterrent  effect  by  choosing  one  of  the  relationships  we 
estimated,   that  for  the  probability  that  an  adverse  event  is 
negligent,  controlling  for  a  number  of  other  hospital 
characteristics.     The  point  estimate  of  the  claims  variable  is 
slightly  positive;  however,    if  we  reduce  the  point  estimate  by 
approximately  one  standard  error,   it  shows  substantial 
deterrence.     In  quantitative  terms,  the  reduced  estimate  would 
suggest  that,   other  things  equal,  hospitals  in  the  highest 
quartile  of  claims  rates  would  have  about  24%  fewer  negligent 
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events  (conditional  upon  an  adverse  event)  as  those  in  the  lowest 
quartile. 

Moreover,  there  may  be  a  bias  in  our  results  toward  showing 
no  deterrent  effect.     Our  goal  was  to  determine  whether  there  is 
a  negative  relationship  between  claims  rates  and  injuries,  but 
hospitals  and  physicians  that  have  higher  injury  rates  may  have 
more  claims  filed  against  them.     This  possible  positive 
relationship  between  injuries  and  claims  would  tend  to  mask  any 
true  deterrent  effect.     We  have  tested  for  this  bias  and  do  not 
find  any  evidence  of  it,  but  our  test  could  simply  be  failing  to 
detect  it. 

Finally,  even  if  we  had  been  able  to  conclude  that  our  data 
ruled  out  all  but  a  negligible  deterrent  effect,  we  could  not 
conclude  that  abolishing  the  tort  system  would  have  no  effect  on 
injury  rates.    All  the  hospitals  in  our  sample  faced  some  threat 
of  a  claim  if  an  injury  occurred,  and  the  most  we  could  hope  to 
learn  was  the  effect  on  injury  rates  of  variation  in  that  threat. 
Abolishing  the  tort  system  could  reduce  that  threat  to  zero 
(depending  on  what,  if  anything  replaced  it) ,  and  we  cannot  learn 
from  our  data  what  the  effect  of  that  might  be. 
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Chairman  Stark.  Mr.  Thompson,  you  state  that  according  to  the 
AMA,  costs  associated  with  defensive  medicine  were  about  $15  bil- 
lion. Yet  earlier  this  year,  the  Lewin  group  issued  a  report  and 
they  estimated  that  we  have  a  savings  over  5  years  of  $7  to  $70 
billion,  depending  on  which  of  the  malpractice  reforms  were  imple- 
mented. 

Can  you  comment  on  that  Lewin  study  and  perhaps  give  us  some 
idea  why  the  range  of  estimated  savings  is  so  wide? 

Mr.  Thompson.  First  of  all,  it  is  very  difficult  to  estimate  the 
amount  of  defensive  medicine  that  exists  because,  of  course,  there 
is  a  fine  line  between  the  extent  a  doctor  does  more  tests  or  spends 
more  time  with  his  patients.  There  is  a  fine  line  between  what  is 
an  improvement  in  the  quality  of  health  care  and  what  is  excessive. 

The  AMA  estimate  is  an  update  of  an  estimate  prepared  several 
years  earlier  which  did  some  analyses  of  what  doctors  reported 
their  behavior  changes  had  been  in  the  early  1980s.  The  result 
comes  out  to  about  $15  billion.  As  I  said,  you  could,  if  you  wanted 
to,  criticize  that  study.  We  could  be  here  all  day  with  criticisms  of 
the  study  but  that  probably  isn't  very  productive.  It  may  be  the 
best  shot  that  anybody  can  take. 

Now,  my  understanding  is  that  the  Lewin  people  were  then 
asked  to  look  at  several  different  forms  of  malpractice  reforms  and 
speculate  or  estimate  the  effect  those  might  have  on  defensive  med- 
icine. They  started  with  this  number  which  is  I  think  as  good  a 
number  as  you  can  get  but  a  number  which  is  not  very  solid. 

And  basically  my  sense  is  they  speculated  that  some  reforms 
would  reduce  that  by  about  half,  some  of  them  maybe  by  only  a 
quarter,  and  some  of  them  by  maybe  three-quarters  or  four-fifths. 
And  by  doing  the  calculation  of  what  one-half  of  15  billion  times 
5  is,  you  get  kind  of  a  soft  estimate  in  the  ball  park  of  what  might 
happen  to  defensive  medicine  if  you  reformed  malpractice. 

Chairman  Stark.  On  the  other  side  of  the  coin,  last  year,  Califor- 
nia took  less  than  two  disciplinary  actions  per  thousand  physicians. 
In  Florida,  it  was  almost  10  disciplinary  actions  per  thousand  phy- 
sicians and  about  8.3  in  Maryland.  It  would  take  a  leap  of  faith, 
I  think,  to  imply  that  California  doctors  are  seven  per  thousand 
better  than  those  practicing  in  Florida  or  Maryland. 

And  what  in  your  opinion  is  the  reason  for  so  few  disciplinary  ac- 
tions or  the  wide  variance  in  dealing  with  disciplining  doctors  who 
may  in  fact  not  practice  the  highest  quality  of  medicine? 

Mr.  Thompson.  Well,  as  you  know,  there  has  always  been  a  con- 
cern about  the  relatively  low  rate  of  official  actions  against  physi- 
cians by  State  boards  and  a  concern  that  physicians'  colleagues 
were  not  coming  forward  or  the  State  boards  were  not  being  as  ag- 
gressive as  they  ought  to  be  in  dealing  with  negligent  providers. 
Perhaps,  even  that  they  weren't  outreacning  to  get  the  information 
necessary  to  find  out  there  was  a  problem. 

One  interesting  development  recently  is  that,  as  a  result  of  mal- 
practice crises  of  the  mid-1970s,  physician-owned  insurance  compa- 
nies were  developed  to  provide  malpractice  insurance. 

My  understanding  is  they  now  provide  more  than  half  of  the  in- 
surance. These  companies,  owned  by  doctors,  have  underwriting 
committees  comprised  of  doctors  and  have  begun  to  be  somewhat 
more  aggressive  in  denying  coverage  or  in  putting  restrictions  on 
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the  practice  of  people  they  insure  or  in  putting  surcharges  on  the 
physicians  they  insure.  I  saw  an  estimate  about  that  in  1985,  of  the 
physicians  that  sought  insurance  under  these  physician  insurance 
companies,  3  percent  in  that  year  were  under  some  sort  of  a  re- 
striction. This  implies  that  when  you  get  a  group  of  doctors  who 
have  a  financial  incentive  as  they  own  the  company,  to  take  a  hard 
look  at  their  peers,  they  look  a  little  harder  than  maybe  the  State 
boards  do. 

Chairman  Stark.  Thank  you. 

Mr.  Thomas. 

Mr.  Thomas.  Thank  you,  Mr.  Chairman. 

I  noted  that  you  basically  have  done  a  review  in  the  GAO  study, 
of  what  you  have  looked  at  and  others  have  done,  from  the  mid- 
1980s  until  the  present  time.  And  that  your  statement  was  basi- 
cally that  there  doesn't  seem  to  be  something  out  there  that  really 
does  it  and  there  has  been  a  lot  of  different  experimentation,  espe- 
cially recently,  in  looking  at  a  number  of  models. 

In  any  of  the  evidence  that  you  have  looked  at  in  terms  of  what 
States  are  trying  to  do,  does  there  appear  to  be  an  area  that  has 
not  been  utilized  or  an  approach  that  hasn't  been  pursued  perhaps 
because  of  legal  concerns,  antitrust  problems,  for  example,  or  do 
you  feel  that  your  examination  of  the  evidence  has  indicated  that 
States  have  pretty  well  had  an  opportunity  to  pursue  all  options 
and  that  even  with  that  open  running  field,  they  haven't  been  able 
to  come  up  with  something? 

Does  there  seem  to  be  a  blank  spot  or  an  inability  to  move  in  cer- 
tain directions  because  of  antitrust  or  other  prohibitions  that 
States  can't  deal  with  on  their  own? 

Mr.  Thompson.  First  thing  I  would  say  is  that  a  lot  of  what  is 
going  on  in  the  States  is  relatively  new  so  that  there  is  some  inter- 
esting ideas  being  developed.  But  it  is  too  early  to  know  how  effec- 
tive they  will  be.  There  are  a  lot  more  being  tried  than  we  can  pass 
judgment  on  as  to  how  effective  it  will  be.  A  lot  of  people  are  ex- 
cited about  the  prospect  of  the  things  being  done  in  Maine. 

Mr.  Thomas.  For  example,  when  you  talk  about  things  that  work 
that  are  so  self-evident  I  am  embarrassed  to  talk  about  them,  like 
a  cap  on  rewards.  Pretty  obviously,  if  you  cap  the  amount,  you  get 
a  certain  result.  If  you  prohibit  duplicate  payments,  that  is  a  pretty 
obvious  to  make  sure  that  the  costs  don't  go  up. 

And  when  you  reduce  the  statute  of  limitations,  you  have  fewer 
people  responding  because  you  have  shortened  the  timeframe  in 
which  they  need  to  be  aware  of  options  available  to  them.  So  if  that 
is  the  extent  of  things  that  work,  we  really  haven't  even  begun  to 
examine  the  things  that  fundamentally  will  produce  positive  behav- 
ior modification  like  the  practice  guideline  study  in  Maine,  which 
I  guess  is  into  its  second  year  of  5. 

Mr.  Thompson.  Right. 

Mr.  Thomas.  In  your  study,  you  talked  about  the  Michigan  alter- 
nate dispute  resolution  mechanism.  Virginia  and  Florida  have  a 
narrow  one  in  terms  of  a  no-fault.  Would  you  be  comfortable,  based 
on  what  you  have  observed  so  far,  in  terms  of  the  alternate  dispute 
resolution  mechanisms  that,  if  you  are  going  to  look  at  that  as  a 
possible  solution,  there  are  going  to  be  mandatory  rather  than  vol- 
untary. 
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Mr.  Thompson.  Yes,  sir.  I  wanted  to  get  to  that.  The  recitation 
you  said  there  of  what  works  is  in  the  context  of  one  narrow  ave- 
nue here;  that  is,  the  tort  reform  issue  where  you  reform  the  tort 
laws  within  the  context  of  the  tort  system.  All  you  are  doing  is 
making  some  modifications  and  then  you  can  reduce  outlays. 

Mr.  Thomas.  Has  there  been  any  discussion  about  what  we  can 
do  fundamentally  to  this  tort  system  rather  than  within  the  cur- 
rent tort  system?  Have  you  haa  any  complaints  from  States,  that 
they  can't  because  of  what  we  have? 

Mr.  Thompson.  The  Virginia  and  Florida  alternatives  are  narrow 
experiments  to  move  in  the  direction  of  a  no-fault  system.  Frankly, 
one  of  the  motivations  for  the  Harvard  study  we  were  discussing 
earlier  was  the  interest  of  the  then  health  commissioner  of  New 
York  State  in  exploring  a  no-fault  system. 

Let  me  say  that  on  the  alternative  dispute  resolution  mecha- 
nisms, I  think  that  I  would  agree  with  what  you  suggested;  it  is 
not  clear  how  you  use  a  voluntary  one  to  have  much  serious  effect 
here.  If  you  are  going  to  have  one,  you  would  have  to  explore  how 
to  do  it  on  a  mandatory  basis  and  that  does  raise  legal  issues 
which  are  beyond  my  expertise.  But,  I  know  you  get  into  the  issue 
of  under  what  circumstances  can  somebody  waive  their  ability  to 
recover. 

Mr.  Thomas.  There  are  ways  to  resolve  that  by  allowing  it  to  go 
to  the  courts  eventually  and  then  perhaps  some  procedure  which 
would  increase  the  threshold  of  desiring  to  go  to  the  court,  like 
having  to  pick  up  costs  or  something  

Mr.  Thompson.  I  think  California  

Mr.  Thomas  [continuing].  And  provide  a  two-stage  structure. 

Mr.  Thompson.  My  understanding,  in  California,  the  ruling  is 
that  if  you  selected  the  HMO— — 

Mr.  Thomas.  It  has  been  declared  a  legal  approach  to  dealing 
with  it  if  in  fact  the  HMO  offered  it,  but  obviously  we  are  talking 
about  a  far  broader  level  than  a  particular  HMO.  I  didn't  get  a  de- 
finitive answer  on  the  question  of  blank  areas  of  pursuing  alter- 
natives because  of  legal  boundaries. 

Ms.  Kladiva.  I  am  not  aware  of  any  alternatives,  fundamentally 
brand  new  ideas,  that  aren't  being  pursued.  The  no-fault  idea  is 
being  pursued,  but  very — on  a  narrow  basis  so  far.  And,  as  you  look 
abroaa,  you  see  several  countries  which  have  relied  more  exten- 
sively on  that. 

Mr.  Thomas.  Based  upon  the  evidence  in  front  of  you,  have  you 
found  that  antitrust  laws  tend  to  inhibit  options?  Did  any  of  the 
material  indicate  that? 

Ms.  Kladiva.  No.  As  a  matter  of  fact,  the  Health  Care  Quality 
Improvement  Act  of  1986  provided  a  specific  provision  for  immu- 
nity to  good  faith  peer  review  for  PRO  actions  yet,  despite  that, 
there  still  is  not  an  outpouring  of  cases  that  have  been  brought  as 
a  result  of  disciplinary  actions  or  investigations  as  a  result  of  such 
referrals  and  the  National  Practitioner  Data  Bank  which  is  now 
collecting  data  for  peer  review  reports,  for  actions  that  are  taken 
by  State  medical  boards. 

And  the  medical  malpractice  claims  contain  relatively  few  cases 
in  the  2  years  that  the  data  bank  has  now  been  collecting  data  that 
pertain  to  peer  review  actions  where  adverse  actions  have  resulted. 
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Mr.  Thomas.  Mr.  Chairman,  let  me  just  close  by  saying,  when 
you  try  to  determine  the  savings  with  defensive  medicine,  it  is  a 
little  bit  like  trying  to  determine  the  cause  of  an  accident  if  two 
cars  collide.  Is  the  cost  of  accident  just  the  damage  to  the  cars  and 
the  repair  costs,  or  do  you  include  the  direct  delay  of  the  people  be- 
hind the  accident  in  terms  of  product  activity  or  do  you  include  the 
direct  and  indirect  delay  of  product  activity? 

Do  you  build  in  stress  concerns  because  of  the  accident?  So  if 
someone  was  able  to  come  up  with  a  range  of  $7  to  $70  billion  of 
the  cost  of  the  defensive  medicine,  I  think  it  is  a  little  bit  like  de- 
termining the  cost  of  an  accident,  it  depends  on  how  you  define  it. 

It  seems  to  me  that  the  societal  costs  on  any  of  these  actions  are 
far  greater  than  most  people  realize  if  you  pursued  all  of  the  pa- 
rameters, especially  and  fundamentally  people  who  decide  because 
of  the  current  system  they  are  not  going  to  practice  medicine  any- 
more. That  is  a  fundamental  cost  to  the  system  that  is  extremely 
difficult  to  determine. 

Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Mr.  Andrews. 

Mr.  Andrews.  Well,  I  suppose  that  there  are  really  two  issues 
here  that  we  are  trying  to  discuss  and  get  a  handle  on:  First,  is 
this  issue  of  costs  and  to  what  degree  does  defensive  medicine  and 
the  tort  issue  cause  health  care  costs  to  rise. 

Coming  from  an  area  that  has  a  lot  of  doctors  and  health  care 
providers,  I  have  no  question  in  my  mind  that  defensive  medicine 
does  in  fact  increase  costs  far  beyond  what  the  direct  costs  of  liabil- 
ity and  legal  exposure  costs  the  system.  I  think  most  thoughtful 
people  recognize  that. 

There  is  also  a  second  issue  here  and  that  is  in  the  sense  of  addi- 
tionally trying  to  save  on  costs,  trying  to  make  the  system  more  ef- 
ficient and  reward  quality  and  punish  inefficiencies  in  the  system: 
the  doctors  who  run  20  tests  to  diagnose  a  patient  as  opposed  to 
a  more  efficient  doctor  who  runs  2.  To  what  degree  are  those  20 
tests  done  because  of  defensive  medicine? 

Maybe  no  study  will  be  able  to  determine  that.  But  in  that  re- 
gard, getting  to  that  doctor  that  is  a  step  beyond  inefficient  and  de- 
fensive and  the  doctor  that  commits  a  malpractice,  that  causes  in- 
jury to  a  patient  either  by  negligence  or  mistake. 

Who  has  done  the  best  job  in  your  review  of  these  studies  of  try- 
ing to  deal  with  that  balance?  How  do  you  get  to  that  malpractice, 
doctor,  and  make  sure  that  that  patient  has  a  full  opportunity  for 
recovery  of  his  or  her  damages? 

Mr.  Thompson.  I  think  the  first  point  I  would  make  is  that  the 
current  tort  system,  is  often  defended  as  a  system  which  is  a  finan- 
cial incentive  for  physicians  to  practice  good  medicine  because  they 
will  get  sued  if  they  don't.  In  practice,  however,  insurance,  and  the 
way  the  insurance  is  priced,  pretty  much  offsets  that. 

Mr.  Andrews.  How  do  you  mean?  How  so? 

Mr.  Thompson.  Because  the  physicians  tend  to  be  rated  on  the 
basis  of  their  specialty  and  their  geographic  location  and  we  don't 
differentiate  among  neurosurgeons  in  Dallas.  Now,  if  a  particular 
neurosurgeon  is  deemed  to  be  particularly  risky,  he  might  be  de- 
nied coverage. 
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But  the  insurance  companies  have  not  really  gone  much  into  try- 
ing to  fine  tune  the  calculation  of  premiums  and  if  you  will,  fiscally 
punish  someone  who  is  deemed  to  oe  a  less  careful  physician. 

As  I  said  earlier,  interestingly  enough,  the  physician-owned  com- 
panies have  been  a  little  more  aggressive  recently  in  actually  deny- 
ing coverage  to  some  of  their  colleagues  who  they  think  are  a  risk. 

Mr.  Andrews.  That  raises  a  good  point,  has  the  medical  commu- 
nity done  a  good  job  in  any  of  these  areas  in  punishing  malpractice, 
in  ferreting  out  a  negligent  doctor,  in  reviewing  a  specific  case 
where  it  is  egregious? 

Mr.  Thompson.  Well,  I  think  most  people  would  say  that  the 
medical  community  has  not  been  as  aggressive  as  it  might  have 
been  in  trying  to  police  itself.  There  hasbeen  a  lot  of  concern  that 
they  have  not  policed  themselves  adequately. 

Mr.  Andrews.  And  would  that  help? 

Mr.  Thompson.  Well,  of  course  it  would  help.  I  think  that  the 
medical  community  is  very  supportive  of  the  development  of  these 
practice  guidelines,  of  basically  working  through  what  is  the  right 
thing  to  do  in  given  situations,  what  are  the  expected  protocols. 

Mr.  Andrews.  I  understand.  I  am  glad  you  mentioned  that. 
What  is  the  best  criticism  of  practice  guidelines.  Make  the  best 
case  against  that  procedure. 

Mr.  Thompson.  Well,  first  of  all,  there  are  those  who  believe  it 
is  cookbook  medicine.  They  believe  that  what  is  the  point  of  going 
to  medical  school  for  all  tnose  years  and  have  all  that  training  if 
somebody  then  rives  a  guideline  and  says,  here,  this  is  what  you 
are  supposed  to  do. 

That  is  especially  the  case  if  they  perceive  it  is  being  developed 
by  a  group  of  people  who  are  not  physicians  and  who  are  off  in 
Washington  doing  things.  It  takes  time  to  develop  them.  And, 
sometimes  it  is  expensive  to  develop  them.  They  have  to  be  up- 
dated regularly  because  technology  and  the  knowledge  base  grows. 

So  you  have  to  have  a  mechanism  that  has  credibility  with  the 
physician  community  and  then  you  have  to  have  a  mechanism  for 
continually  reviewing  and  updating  them.  That  is  the  best  case  I 
can  give  you  against  them. 

Mr.  Andrews.  Thank  you. 

Chairman  Stark.  Mr.  Kleczka. 

Mr.  Kleczka.  Thank  you,  Mr.  Chairman.  Mr.  Thompson,  the 
idea  of  changing  to  an  enterprise  liability  system  has  been  raised. 
And  I  am  under  the  impression  that  New  York  and  Massachusetts 
have  gone  to  that  system? 

Ms.  Kladiva.  I  am  not  aware  of  that.  I  think  there  are  certain 
systems  within  New  York  and  within  Massachusetts,  primarily 
large  hospital  systems,  that  have  their  own  captive  insurance  car- 
rier that  do  something  close  to  this,  but  the  States  have  not  done 
this. 

Mr.  Kleczka.  The  Harvard  study  does  not  mention  it  occurring 
in  New  York.  Have  you  looked  at  the  idea  of  enterprise  liability 
and  could  you  give  the  committee  your  impression  of  moving  to 
that  system  which,  I  think,  could  pose  some  problems? 

Mr.  Thompson.  Well,  we  have  not  really  looked  at  that  in  detail. 
Let  me  move  forward  anyway  and  give  you  my  impressions. 

Mr.  Kleczka.  Please  do. 
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Mr.  Thompson.  I  think  to  the  extent  that  you  can  come  up  with 
enterprises  that  are  logical  organizations  to  do  this  sort  of  thing. 
I  think  it  is  an  approach  with  potential. 

Mr.  Kleczka.  And  they  would  be  the  hospital,  the  insurer. 

Mr.  Thompson.  The  hospital,  yes.  Actually,  if  you  move  to  man- 
aged care,  you  begin  to  develop  the  organizations  that  make  sense 
then.  Of  course,  that  is  the  way  the  big  staff  model  HMOs  handle 
malpractice,  but  in  the  fee-f or- service  sector,  you  can  take  hospitals 
and  the  physicians  associated  with  them.  You  don't  pick  up  all  phy- 
sicians necessarily  that  way. 

There  are  lots  of  procedures  that  are  done  on  an  outpatient  basis 
and  I  am  not  sure  the  hospital  can  be  held  responsible  for  what 
goes  on  in  a  physician's  office  a  long  way  away.  But,  to  the  extent 
you  can  move  in  that  direction,  it  does  facilitate  some  risk  manage- 
ment, the  kind  of  things  that  we  mentioned  with  the  Harvard  anes- 
thesiologist where  you  actually  have  an  organized  effort  to  uncover 
what  is  going  wrong,  what  do  we  do  to  fix  it,  how  do  we  relate  to 
our  patients  and  explain  what  the  risks  are  and  it  is  not  just  one 
doctor  doing  or  not  doing  the  right  thing. 

Indeed,  in  a  hospital  today,  the  care  is  provided  not  by  one  physi- 
cian, but  by  a  whole  team  and  when  the  hospital  itself  then  be- 
comes the  locus  for  responsibility,  the  hospital  itself  becomes  re- 
sponsible for  making  sure  that  the  team  functions  as  a  team. 

Mr.  Kleczka.  But  the  hospital — I  don't  know.  Who  do  we  mean 
by  hospital,  maybe  the  administrator  or  some  overseer  is  not  in 
every  surgical  suite  where  the  possibility  of  a  malpractice  injury 
could  occur.  And  playing  the  devil's  advocate,  I  would  liken  that  to 
blaming  the  car  for  the  accident  and  not  the  driver  and  to  shift 
that  liability  to  the  hospital  where  they  don't  have  a  direct  hands- 
on  overseeing  ability  for  every  surgeon  that  might  be  working 
under  their  roof. 

Mr.  Thompson.  Well,  hospitals  are  supposed  to.  Those  hospitals 
are  supposed  to  check  what  their  credentials  are.  You  are  not  sup- 
posed to  privilege  a  physician  if  you  are  not  confident  that  that 
physician  can  practice  good  medicine.  You  are  supposed  to  have 
quality  assurance  systems  and  risk  management  systems.  This  all 
has  to  be  in  place  in  order  to  be  accredited  by  the  Joint  Commis- 
sion. 

Mr.  Kleczka.  I  am  not  sure  when  you  have  a  situation  where  a 
physician  is  involved  in  repetitive  medical  practice-type  incidents, 
but  for  the  one  slip  of  the  knife  and  some  examples,  the  wrong  liver 
being  taken  out.  The  hospital  just  can't  comprehend  those  before 
they  happen,  naturally. 

Mr.  Thompson.  You  are  not  going  to  reduce  to  zero  the  incidence 
of  these  things.  Indicted  in  this  Harvard  study,  1  percent  of  the 
people  were  victims  of  negligence  and  4  percent  had  bad  things 
happen  to  them.  About  three  quarters  of  the  unfortunate  events 
were  accidents — might  even  be  a  slip  of  the  scalpel — and  only  one 
quarter  seemed  to  involve  physician's  negligence. 

Mr.  Kleczka.  The  other  item  that  was  mentioned  in  your  state- 
ment is  the  National  Practitioner  Data  Bank  which  came  into  ex- 
istence September  of  1990.  What  has  been  the  experience  with  the 
data  bank?  The  reason  I  ask  is  on  a  recent  news  report  here  in 
Washington,  there  was  a  doctor,  and  I  might  not  be  accurate  on  the 
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facts,  who  left  practice  in  Maryland  because  of  some  problems  and 
ended  up  in  D.C. 

Similar  instances  could  have  occurred  prior  to  the  bank  being  in 
existence,  but  since  1990,  what  has  been  our  experience?  Has  it 
been  an  effective  tool?  Is  the  list  comprehensive? 

Ms.  Kladiva.  I  think  it  is  an  effective  tool  to  provide  information. 
Fundamentally,  the  National  Practitioner  Data  Bank  is  a  tool  for 
collecting  data.  But  a  hospital  that  has  to  credential  and  privilege 
physicians  is  required  to  query  that  data  bank  when  there  is  an 
application  for  referrals  and  every  2  years  at  least  thereafter. 

It  makes  information  available,  but  it  fundamentally  is  not  the 
entity  that  has  the  responsibility  for  excluding  an  individual  from 
transferring  across  State  lines,  for  example.  It  is  not  a  licensing 
board. 

Mr.  Kleczka.  The  bank  does  not  have  that  authority.  How  can 
we  assume  compliance  by  hospitals?  Do  we  get  a  lot  of  inquiries  to 
the  bank  on  physician  movement? 

Ms.  Kladiva.  I  think  the  bank  has  been  overwhelmed  with  the 
inquiries  it  has  had.  In  many  cases  those  inquiries  have  been  to 
establish  a  baseline  so  that  when  the  bank  first  became  oper- 
ational, I  think  they  were  surprised  by  the  number  of  inquiries. 

Mr.  Kleczka.  Thank  you  all  for  your  testimony. 

Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Mr.  Grandy. 

Mr.  Grandy.  Thank  you,  Mr.  Chairman. 

Mr.  Thompson,  there  are  a  couple  of  things  that  I  noticed  in  the 
Harvard  study  that  you  did  not  mention  in  your  testimony,  at  least 
not  in  your  abbreviated  version.  I  just  want  to  perhaps  maybe  get 
your  thoughts  on  this. 

In  the  executive  summary,  I  noticed  it  concluded  they  say  the 
fraction  of  adverse  events  due  to  negligence  in  government  hos- 
pitals was  50  percent  higher  than  in  nonprofit  institutions,  how- 
ever, and  three  times  that  in  proprietary  hospitals. 

Do  you  have  any  comments  or  conclusions  on  that  or  why  the  in- 
cidence of  negligence  in  government  hospitals  would  be  greater? 
The  inference  would  be  that  the  more  government  is  involved,  the 
more  likely  you  are  to  have  an  adverse  event  and  I  just  wonder 
what  conclusions  if  any  GAO  might  draw  from  that. 

Mr.  Thompson.  I  wouldn't  want  to  draw  a  GAO  conclusion,  and 
I  haven't  looked  at  that.  If  I  looked  at  it,  I  would  look  for  some 
combination  of  three  things.  When  you  are  talking  about  New 
York,  I  would  look  to  see  to  what  extent  the  government  hospitals 
in  that  study  are  the  hospital  corporation  in  New  York  City  which 
has  had  financing  problems. 

The  second  thing  I  would  like  to  look  at  is  the  patient  mix  in  the 
hospitals  and  especially  whether  the  proprietary  hospitals  have 
more  of  a  severe  patient  mix  than  the  government  and  nonprofit. 
I  think  the  major  teaching  hospitals  will  be  nonprofit  or  govern- 
ment hospitals  in  most  places. 

I  would  start  with  those  two  elements.  It  may  well  be  that  the 
financial  difficulties  of  the  government  hospitals  in  New  York  State 
are  reflected  in  somewhat  lower  quality  care. 

Mr.  Grandy.  I  guess  the  connection  I  am  concerned  about  wheth- 
er you  can  infer  that  if  the  more  government  is  involved  in  the 
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management  or  at  least  the  underwriting  of  the  hospital's  oper- 
ations, the  more  likely  you  are  to  have  adverse  events  and  I  say 
this  in  the  light  of  the  fact  that  this  committee  has  imposed  a  2- 
year  freeze  on  Medicare  reimbursement  and  particularly  in  areas 
such  as  rural  Iowa  where  you  have  underreimbursement  being  a 
problem  right  now  with  the  maintenance  of  quality  care. 

Just  on  the  surface  it  would  happen  that  there  could  be  a  connec- 
tion drawn  between  the  inability  to  provide  funds  for  reimburse- 
ment and  not  just  obviously  rural  hospitals,  but  veterans  hospitals 
as  well  which  have  already  suffered  severe  budget  cuts  whether  or 
not  we  are  not  perhaps  as  a  government  aiding  and  abetting  the 
potential  for  negligence  and  adverse  events. 

Mr.  Thompson.  I  can't  argue  with  the  proposition  that  under 
funded  hospitals  might  be  at  greater  risk. 

Mr.  Grandy.  Let  me  ask  you  this  and  you  might  have  said  this, 
I  didn't  pick  it  up  if  you  did.  Did  you  draw  any  conclusions  in  your 
study  as  to  the  incident  of  negligence  and  adverse  events  as  relates 
to  age?  In  other  words,  are  you  more  inclined  to  see  incidence  of 
negligence  and  malpractice  claims  in  patients  65  and  over? 

Mr.  Thompson.  I  think  in  the  Harvard  study  the  answer  is  yes. 

Ms.  Kladiva.  What  the  study  suggests  is  that  the  individuals 
who  are  most  likely  to  sustain  injuries  in  the  health  care  system 
are  the  older  individuals  and  they  are  less  likely  to  file  claims  than 
are  other  citizens. 

Mr.  Grandy.  But  they  are  also  more  likely  to  have  accidents 
wherever  they  are,  right.  I  mean  to  some  extent  the  older  and 
frailer  and  sicker  you  get,  the  more  likely  you  are  going  to  be  at 
risk. 

Mr.  Thompson.  Yes.  And  you  should  know  that  if  you  look  at 
what  these  incidents  are  that  are  being  reported  out  of  the  Har- 
vard study  you  will  see  things  like  infections  that  are  picked  up  in 
the  hospital  or  drug  reactions  and,  especially  with  infections,  older 
people  are  probably  more  prone  to  pick  up  an  infection. 

Mr.  Grandy.  I  would  also  note  that  under  the  litigation  data  I 
think  this  is  page  6  of  the  summary,  you  say  these  aggregate  esti- 
mates and  this  is  talking  about  the  number  of  malpractice  claims, 
understate  the  true  size  of  the  gap  between  the  frequency  of  mal- 
practice claims  and  the  incidents  of  adverse  events  caused  by  neg- 
ligence and  only  identified  the  malpractice  claims  actually  filed  by 
patients.  In  our  samples  and  in  the  judgment  of  physician  review- 
ers we  found  that  many  cases  in  litigation  were  brought  by  pa- 
tients in  whose  records  we  found  no  evidence  of  negligence  or  even 
of  adverse  events.  That  would  suggest  that  there  is  an  unidentifi- 
able population  of  people  who  are  bringing  suits  that  have  no  basis 
to  them.  And  yet  they  are  in  the  system  and  it  is  hard  to  assess 
what  they  do  to  the  overall  cost  of  malpractice  and  conversely  de- 
fensive medicine.  Am  I  correct  in  making  that  assumption? 

Mr.  Thompson.  Yes,  sir  that  is  the  Harvard  study. 

Mr.  Grandy.  I  am  quoting  from  the  Harvard  study,  but  I  notice 
you  didn't  bring  that  up  when  you  were  referring  to  the  Harvard 
study  in  your  summary  in  front  of  the  committee  and  I  think  it  is 
important  noting  that  at  least  from  the  data  that  we  are  using  to 
under  write  and  support  some  of  the  hearing  information  here  that 


46 

we  are  talking  about  a  potential  of  malpractice  claims  that  were 
filed  probably  with  no  merit. 

Mr.  Thompson.  Yes,  sir.  Now,  they  weren't  able  to  follow  up  to 
find  out  what  happened  to  those  claims.  We  don't  know  whether 
they  were  dismissed.  I  suspect  if  you  followed  up  you  would  find 
some  of  them  got  paid  and  I  think  that  does  underscore  the  sort 
of  random  element  that  exists  in  the  compensation  system  in  which 
a  set  of  people  who  are  injured  don't  file  and  don't  get  any  com- 
pensation and  other  people  for  whom  the  Harvard  researchers 
could  find  no  evidence  of  negligence  do  file  and  some  of  them  prob- 
ably will  get  compensation. 

Mr.  Grandy.  Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Mr.  Levin. 

Mr.  Levin.  No  questions. 

Chairman  Stark.  Mrs.  Johnson. 

Excuse  me;  Mr.  McCrery. 

Mr.  McCrery.  Mr.  Chairman,  I  will  defer  to  Mrs.  Johnson  if  she 
is  ready  and  she  looks  like  she  is  ready  to  go. 

Mrs.  Johnson.  I  am  ready. 

Thank  you  very  much,  but  I  don't  mind  waiting. 

Just  to  target  down  on  the  point  my  colleague  from  Iowa  was 
making  because  I  think  this  Harvard  study  is  very  interesting  and 
it  is  unique  as  far  as  I  know  and  it  has  been  quoted  ever  since  it 
was  done.  Of  the  31,000  cases  that  they  reviewed,  there  were  300 
that  they  thought  from  the  charts  contained  some  evidence  of  neg- 
ligence. 

However,  of  the  47  malpractice  cases  that  were  filed  from  this  set 
of  31,000  people,  only  8  were  in  that  300.  So  I  think  it  is  really 
interesting  that  39  of  the  47  were  filed  with  probably  very  little 
evidence  of  any  negligence.  So,  I  think  the  cost  implications  for  the 
malpractice  issue  of  this  study  are  very,  very  sobering. 

And  who  gets  justice  under  this  system  is  also  a  question  that 
bursts  out  at  you  loud  and  clear.  You  did  confirm  what  my  friend 
Mr.  Grandy  said  earlier  that  even  within  this  study  the  elderly 
were  particularly  unlikely  to  have  brought  suit  and  particularly 
likely  to  have  appeared  to  have  suffered  from  some  negligence  in 
care.  So  I  think  the  Harvard  study  is  rightfully  one  of  the  drivers 
behind  the  issue  of  malpractice  reform. 

There  are  a  couple  of  things  specifically  that  I  want  to  ask  you 
in  regard  to  your  work  in  this  area  and  I  appreciate  the  quality  of 
that  work  over  many,  many  years  for  us.  You  mentioned  the  Har- 
vard risk  management  study.  You  mentioned  the  apparently  in- 
creasing effectiveness  of  the  physician-owned  insurance  companies. 
You  don't  mention,  however,  looking  at  hospitals  that  have  gone 
specifically  from  being  physicians  to  becoming  self-insured. 

And  from  being  familiar  with  a  couple  of  instances  of  that  in  my 
own  district,  I  am  very  impressed  with  how  that  model  both  re- 
duces costs  and  reduces  incidence  because  of  the  way  in  which 
oversight  is  exercised. 

Could  you  comment  on  that?  Are  there  many  instances  across 
the  Nation — did  you  look  at  those  models?  What  comment  would 
you  have  on  that  as  a  guide  for  us? 

Mr.  Thompson.  We  have  not  looked  at  that.  The  logic  of  the  case 
you  make  I  find  compelling  that  when  you  are  self-insured  or  you 
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are  a  small  group,  you  then  take  more  seriously  the  need  to  do 
those  things  that  people  already  know  are  effective  in  terms  of  risk 
management  and  getting  your  act  together. 

The  Harvard  hospitals  I  understand  are  self-insured.  Those  are 
the  ones  that,  referring  to  risk  management,  started  with  anesthe- 
siology, and  I  guess  they  are  moving  through  the  other  specialties 
now. 

Mrs.  Johnson.  Could  you  look  at  hospitals  nationwide  that  have 
gone  to  self-insuring  and  look  at  them  before  and  after  in  terms  of 
incidence  and  costs? 

Mr.  Thompson.  I  don't  know  whether  we  can  or  not.  We  can  cer- 
tainly look  to  see  whether  we  can  do  that. 

Mrs.  Johnson.  If  you  would  get  back  to  me  on  that  I  would  ap- 
preciate it  because  one  of  the  issues  that  it  raises  is  very  directly 
relevant  to  the  larger  health  care  debate  and  particularly  to  the 
concept  of  managed  competition  which  seeks  to  press  those  deci- 
sions back  down  to  the  professional  level  and  hold  the  professional 
level  both  accountable  for  quality  through  better  public  information 
on  outcomes  and  performance  and  satiff action  directly  accountable 
for  quality  and  incidence  as  well  as  for  costs  so  I  think  that  model 
its  important. 

Then,  did  you  look  at  all  at  the  impact  or  the  price  variations  be- 
tween medical  malpractice  insurance  in,  for  instance,  urban  areas 
or  areas  where  there  is  a  concentration  of  high  risk  patients  versus 
those  areas  where  there  is  no  such  concentration?  What  are  the 
cost  differentials?  What  is  the  availability  of  care?  What  impact 
has  malpractice  liability  had  on  access  to  care  in  high  risk  areas 
and  in  cost  of  care  in  high  risk  areas? 

Mr.  Thompson.  My  impression,  Mrs.  Johnson,  is  that  the  access 
issue,  although  a  major  concern  during  a  couple  of  the  cycles  in  the 
mid-1970s  and  1980s,  seems  to  have  receded.  The  cost  concern 
however  has  not  and  I  did  allude  in  dramatic  differences  from  one 
place  to  another  in  what  a  physician  has  to  pay  each  year  for  mal- 
practice coverage. 

We  are  talking  about  $191,000  for  a  neurosurgeon  in  Chicago 
versus  about  $28,000  for  the  same  coverage  in  North  Carolina. 

Mrs.  Johnson.  Have  you  been  able  to  look  at  demographic 
changes  in  terms  of  physician  population  of  different  specialty 
types  that  might  correlate  with  those  high  costs?  The  reason  I  am 
asking  is  because  anecdotally  I  am  getting  very  clear  evidence  that 
older  obstetricians  in  poor  urban  areas  are  unable  to  find  succes- 
sors to  take  over  their  practices.  I  think  we  need  to  look  at  that 
and  one  of  the  reasons  they  tell  me  is  here  in  Washington  the  pre- 
miums of  an  obstetrician  in  a  poor  area  are  several  times  the  obste- 
trician of  the  same  age  in  a  community  20-minutes  away  so  there 
is  no  incentive  to  focus  or  practice  in  a  poor  district. 

Lastly,  do  you  have  any  information  on  the  comparative  expense 
of  malpractice  insurance  in  Canada  versus  the  United  States? 

Ms.  Kladiva.  We  are  presently  conducting  an  international  com- 
parative study  of  looking  at  five  countries  one  of  which  is  Canada, 
also  Sweden,  New  Zealand,  Australia  and  the  United  Kingdom  and 
that  is  part  of  what  we  are  doing  in  that  study. 

Mrs.  Johnson.  There  is  no  mainland  European  country  amongst 
those? 
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Mr.  Thompson.  Sweden. 

Mrs.  Johnson.  Well  that  is  a  small  country.  You  ought  to  put 
Germany  in  there  rather  than  Australia. 

Ms.  Kladiva.  We  were  trying  to  focus  on  countries  that  use  the 
tort  system  like  the  United  States  did  for  resolving  malpractice 
claims  or  who  had  completely  converted  to  a  no-fault  system  such 
as  New  Zealand.  We  were  looking  for  things  that  might  be  instruc- 
tive to  us  in  trying  to  find  a  comparative  basis  from  our  health  care 
system  to  theirs,  the  way  they  resolve  claims  versus  the  way  we 
resolve  them  and  actions  they  had  taken. 

Mr.  Thompson.  Mrs.  Johnson,  the  tort  system  is  basically  Eng- 
lish common  law  so  you  find  it  in  the  English-speaking  countries. 
If  you  are  going  to  look  at  how  they  dealt  with  reforming  mal- 
practice, except  for  Sweden,  looking  in  the  English  countries  then 
causes  you  to  start  with  the  same  basic  legal  concepts. 

If  you  go  to  continental  Europe,  you  get  an  entirely  different 
legal  system  which  has  a  whole  different  system.  It  doesn't  have 
juries  making  awards  and  things  like  that. 

Mrs.  Johnson.  All  right. 

Will  you  then  identify,  because  there  are  some  significant  dif- 
ferences between  the  system  in  Canada  and  the  system  in  the 
United  States,  the  appeals  process  and  contingency  fees  and  things 
like  that? 

Ms.  Kladiva.  Yes,  we  are. 

Mrs.  Johnson.  Thank  you  very  much. 

I  look  forward  to  the  conclusions  of  that  study. 

Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Mr.  McCrery. 

Mr.  McCrery.  Thank  you,  Mr.  Chairman. 

Just  to  follow  up  for  a  couple  of  minutes  on  the  Harvard  study 
and  first  of  all,  let  me  just  ask  is  any  one  of  you  an  attorney?  Raise 
your  hand? 

Mr.  Thompson.  No. 

Mr.  McCrery.  OK. 

Mr.  Thompson.  I  don't  know  if  that  is  good  or  bad. 

Mr.  McCrery.  For  purposes  of  this  hearing,  it  may  not  be  the 
best  situation,  but  we  will  do  as  well  as  we  can.  In  your  written 
testimony,  you  state  that  in  the  Harvard  study  it  was  reported  that 
following  the  implementation  of  an  aggressive  risk  management 
program  in  anesthesia,  costs  associated  with  anesthesia  liability 
decreased  and  led  to  a  marked  reduction  in  malpractice  insurance 
premiums  for  anesthesiologists. 

My  question  is  did  you  look  at  how  this  risk  management  was 
implemented  and  more  particularly,  what  sanctions,  if  any,  were 
there  in  this  particular  institution  if  a  participating  physician  did 
not  follow  the  guidelines? 

Ms.  Kladiva.  I  think  they  were  being  enforced  on  a  hospital  by 
hospital  basis  by  the  chiefs  of  the  anesthesia  departments. 

Mr.  McCrery.  What  was  the  threat  if  the  physician  didn't  follow 
the  guidelines. 

Ms.  Kladiva.  None  that  I  am  aware  of.  These  were  standards 
that  were  voluntarily  developed  and  agreed  upon  across  the  Har- 
vard hospital  system.  And  they  were  standards  that  were  perceived 
to  be  valid  ana  I  think  physicians  had  no  difficulty  in  voluntarily 
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complying  with  them.  I  am  not  aware  that  there  are  any  specific 
overbearing  sanctions  associated  if  one  did  not  follow  them.  In 
other  words  they  didn't  lose  their  insurance  if  that  is  what  you  are 
thinking  of,  for  example. 

Mr.  McCrery.  Or  were  fired. 

Ms.  Kladiva.  Not  that  we  are  aware  of. 

Mr.  McCrery.  So  to  your  knowledge,  it  was  simply  a  kind  of 
peer  pressure  within  the  institution  to  get  them  participating  phy- 
sicians to  follow  the  guidelines? 

Ms.  Kladiva.  Yes,  to  my  knowledge. 

Mr.  McCrery.  In  your  oral  testimony,  you  talked  about  volun- 
tarily alternative  dispute  resolution  methods  and  that  they  didn't 
really  show  much  promise  in  terms  of  savings  and  then  you  went 
on  and  mentioned  mandatory  alternative  dispute  resolution  meth- 
ods, but  you  didn't  elaborate  on  that.  Did  you  find  that  if  manda- 
tory arbitration,  for  example,  were  used,  that  it  was  more  effective? 

Mr.  Thompson.  The  mandatory  alternatives  that  I  am  aware  of 
are  used  by  health  maintenance  organizations.  Kaiser,  on  the  west 
coast,  requires  you  to  agree  to  arbitration  as  a  condition  of  joining 
their  plan.  And  what  I  did  allude  to  is  that  understandably  they 
have  not  been  terribly  interested  in  releasing  a  great  deal  of  data 
to  us  about  what  their  experience  has  been.  And,  therefore,  we 
have  their  testimony  to  the  effect  that  this  has  produced  lower 
costs,  and  speedier  resolution,  but  we  really  can't  verify  that  inde- 
pendently. 

Mr.  McCrery.  OK  If  we  were  to — let's  try  to  clarify  what  we 
mean  by  mandatory  alternative  dispute  resolution.  Do  we  mean 
that — and  let's  put  it  in  the  context  of  tort  reform. 

Do  we  mean  that  before  a  plaintiff  can  bring  an  action  in  the 
court  system,  he  must  go  through  some  sort  of  alternative  dispute 
resolution  method? 

Mr.  Thompson.  You  can't  go  to  court.  You  have  waived  your 
right  to  go  to  court  in  the  Kaiser  situation. 

Mr.  McCrery.  Let's  not  talk  about  the  Kaiser  in  particular,  let 
just  talk  about  in  general  the  concept  in  tort  reform  for  medical 
malpractice  reform  of  using  alternative  dispute  resolution  methods. 
We  could  make  it  mandatory,  couldn't  we,  that  parties  enter  into 
an  alternative  dispute  resolution,  let's  just  use  arbitration,  it  is 
easier  to  say  right  now,  make  it  mandatory  that  they  go  into  arbi- 
tration to  an  arbitration  proceeding  but  you  don't  necessarily  have 
to  make  the  findings  of  the  arbitration  proceeding  binding  on  the 
parties.  Correct? 

Mr.  Thompson.  That  is  correct. 

Ms.  Kladiva.  The  distinction  that  we  made  in  the  work  that  we 
did  is  that  there  was  voluntary  binding  arbitration  or  there  was 
mandatory  nonbinding  arbitration.  What  you  are  talking  about 
would  fall  into  the  category  of  mandatory  nonbinding  arbitration 
which  is  typically  the  structure  that  you  see.  What  many  States 
have  done  is  referred  to  as  pretrial  screening  panels. 

Mr.  McCrery.  And  what  was  your  finding  of  the  experience  of 
mandatory  nonbinding? 

Ms.  Kladiva.  Mandatory  nonbinding  arbitration  tends  to  be  a 
prelude  to  litigation,  unless  there  are  some  other  conditions  at- 
tached at  the  end.  It  is  not  viewed  as  being  particularly  cost-effec- 
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tive;  it  just  adds  additional  time  and  steps  to  the  process.  I  say,  un- 
less you  add  something  to  the  end  things  such  as  saying  that  after 
you  must  go  through  a  mandatory  nonbinding  arbitration  proce- 
dure when  you  finish  that  if  you  are  not  happy  with  the  result, 
then  you  may  take  this  to  court  and  get  a  trial  de  novo.  Depending 
upon  the  way  States  with  pretrial  screening  panels  have  structured 
it,  the  finding  of  the  arbitration  panel  or  the  pretrial  screening 
panel  may,  or  may  not,  be  introduced  into  evidence.  It  is  much 
more  effective  when  it  can  be  introduced  into  evidence  because  in 
essence  that  sets  up  the  notion  that  if  you  were  the  loser  and  you 
are  not  happy  with  the  result,  then  you  are  going  to  court  instead 
of  just  getting  a  clean  slate  and  that  makes  it  more  prejudicial  to 
then  proceed  to  the  court  if  you  are  not  happy  with  the  finding. 
And  there  may  be  some  attachment  to  saving  that  you  may  go  to 
court  but  if  you  do  not  get  a  substantially  different  verdict  than 
you  got  from  the  arbitration  panel,  then  you  must  pay  some  attend- 
ant legal  fees  or  costs  associated  with  that  which  makes  it  not  a 
free  shot. 

Mr.  McCrery.  And  it  is  your  finding  that  if  those  conditions  are 
attached  to  mandatory  nonbinding  arbitration  or  resolution,  then  it 
is  more  effective  in  controlling  costs. 

Ms.  Kladiva.  The  views  of  the  legal  scholars  who  have  reviewed 
this  find  that  to  be  a  more  effective  approach. 

Mr.  McCrery.  Thank  you  very  much. 

Chairman  Stark.  If  there  are  no  further  inquiries  I  also  would 
like  to  thank  the  witnesses  for  their  contribution  and  look  forward 
to  working  with  you  in  the  future. 

Our  next  witnesses  will  comprise  a  panel  made  up  of  Dr.  Richard 
Corlin,  vice  speaker  of  the  house  of  delegates  of  the  American  Med- 
ical Association;  John  Leech,  a  member  of  the  board  of  trustees  of 
the  American  Hospital  Association;  Lawrence  Smarr,  the  executive 
director  of  the  Physician  Insurers  Association  of  America;  and  Dr. 
Richard  Green,  a  member  of  the  American  College  of  Obstetricians 
and  Gynecologists. 

I  would  like  to  welcome  these  gentlemen  to  the  committee  and 
whenever  you  are  seated  and  comfortable,  we  will  let  Dr.  Corlin 
lead  off. 

STATEMENT  OF  RICHARD  F.  CORLIN,  M.D.,  VICE  SPEAKER, 
HOUSE  OF  DELEGATES,  AMERICAN  MEDICAL  ASSOCIATION 

Dr.  Corlin.  Good  morning,  Mr.  Chairman  and  members  of  the 
subcommittee.  My  name  is  Richard  Corlin  and  I  am  a  practicing 
gastroenterology  and  vice  speaker  of  the  house  of  delegates  of  the 
American  Medical  Association. 

On  behalf  of  the  AMA,  I  am  pleased  to  have  this  opportunity  to 
testify  regarding  the  very  serious  problems  of  our  Nation's  profes- 
sional liability  system.  In  the  1990s  we  are  beyond  the  point  of  ask- 
ing whether  there  is  a  crisis  in  the  current  tort  system.  We  have 
reached  a  point  where  action  is  needed. 

Mr.  Chairman,  studies  have  affirmed  that  without  substantial  re- 
form, the  current  system  is  unable  to  resolve  medical  liability 
claims  effectively  and  efficiently.  The  AMA  strongly  believes  that 
patients  who  have  been  injured  due  to  negligence  should  be  fairly 
compensated.  Unfortunately  the  current  tort  system  has  failed  to 
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provide  fair  or  even  any  compensation  in  too  many  meritorious  sit- 
uations and  legal  and  administrative  costs  unduly  diminish  legiti- 
mate awards. 

Studies  have  shown  that  the  average  doctor  has  a  37  percent 
chance  of  being  sued  in  his  or  her  lifetime.  This  increases  to  78 
percent  for  an  obstetrician.  Society  as  a  whole  is  also  harmed  by 
the  present  system.  The  spiraling  costs  generated  by  our  Nation's 
dysfunctional  liability  system  arel)orne  by  everyone. 

We  cannot  long  sustain  six-figure  liability  premiums  or  the  cost 
of  defensive  medicine. 

The  Lewin-VHI  study  indicates  that  decreasing  defensive  medi- 
cine could  save  $36  billion  over  the  next  5  years.  Likewise  the 
threat  of  liability  severely  inhibits  medical  innovation  and  deprives 
health  care  professionals  of  certain  pharmaceutical  and  medical  de- 
vices needed  to  optimally  treat  patients. 

The  most  serious  societal  harm  caused  by  the  liability  system  is 
reduced  access  to  health  care.  Increasing  premiums  and  the  threat 
of  liability  have  caused  physicians  to  abandon  practices  and  certain 
services  in  all  areas  of  the  country.  These  are  real  problems  that 
unless  the  current  liability  system  is  fundamentally  changed,  effec- 
tive health  care  reform  will  never  be  achieved. 

Reforms  that  work  such  as  those  adopted  in  California  and  Indi- 
ana tell  us  that  reform  can  produce  dramatic  effects  by  promoting 
settlement  of  valid  claims,  discouraging  frivolous  litigation  and  re- 
ducing the  time  required  for  claims  resolution.  Twenty  years  of 
State-by-State  attempts  at  reform  have  failed  and  a  nationwide  so- 
lution must  be  enacted. 

The  AMA  also  believes  that  a  fault-based  system  such  as  the  one 
designed  by  the  AMA  specialty  society  medical  liability  project  may 
provide  a  forum  for  dispute  resolution  that  is  more  fair  to  both 
claimants  and  defendants.  Such  a  system  would  also  be  more  cost- 
effective  and  would  better  deter  negligence  and  promote  patient 
safety. 

This  system  must  not  serve  as  a  prelitigation  addon  and  should 
require  as  a  minimum  that  the  result  be  admissible  in  court. 

We  are  also  encouraged  by  bills  such  as  H.R.  1625  sponsored  by 
Representative  Nancy  Johnson  emphasizing  expedited  claims  reso- 
lution. Finally,  we  want  to  address  the  concept  of  enterprise  liabil- 
ity. While  we  support  strengthening  patient  safety  and  risk  man- 
agement programs,  we  do  not  believe  that  this  unproven  theory 
represents  any  improvement  whatsoever  over  the  present  system. 

Its  underlying  principles  are  untested  whereas  the  California 
model  has  proven  to  be  effective  in  lowering  premium  costs,  de- 
creasing health  care  costs  and  bringing  efficiency  to  the  system. 

Mr.  Chairman  and  members  of  the  subcommittee,  the  problems 
associated  with  excessive  litigation  are  not  new.  The  system  is  bro- 
ken and  it  needs  to  be  fixed.  Action  is  needed  to  meet  the  needs 
of  the  injured  patient  who  deserves  to  be  fairly  compensated  to  re- 
duce the  frictional  cost  of  the  process  and  to  ensure  that  physicians 
can  still  offer  medically  necessary  services  for  all  of  our  patients. 
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The  AMA  appeals  to  the  Congress  to  provide  us  with  a  rational 
and  equitable  means  of  resolving  this  crisis.  The  AMA  appreciates 
the  opportunity  to  appear  before  this  subcommittee  and  at  this 
time  we  would  be  pleased  to  respond  to  any  questions. 

Thank  you. 

Chairman  Stark.  Thank  you. 

[The  prepared  statement  and  attachments  follow:] 
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STATEMENT 
of  the 

AMERICAN  MEDICAL  ASSOCIATION 
to  the 

Subcommittee  on  Health 
Committee  on  Ways  and  Means 
United  States  House  of  Representatives 


Presented  by 
Richard  F.  Corlin,  MD 


RE:  Health  Care  Reform: 
Issues  Relating  to  Medical  Malpractice 


May  20,  1993 


Mr.  Chairman  and  Members  of  the  Subcommittee: 


My  name  is  Richard  F.  Corlin,  MD.  I  am  a  gastroenterologist  in  Santa  Monica,  California  and  Vice 
Speaker  of  the  House  of  Delegates  of  the  American  Medical  Association  (AMA).  Accompanying  me 
is  Hilary  E.  Lewis,  JD,  of  the  AMA's  Division  of  Federal  Legislation.  On  behalf  of  the  AMA,  I  am 
pleased  to  have  this  opportunity  to  testify  regarding  the  very  serious  problems  that  stem  from  our 
litigious  society  and  our  current  system  of  resolving  medical  liability  claims. 

The  current  tort  system  as  it  exists  in  most  jurisdictions  does  not  accomplish  any  of  the  goals  of 
dispute  resolution  -  access  to  legal  process,  compensation  for  those  injured  due  to  negligence,  or 
deterrence  of  such  negligence.  The  system  is  fraught  with  inequities.  In  fact,  medical  liability 
litigation,  accurately  dubbed  "high  stakes"  litigation  by  the  RAND  Corporation,  has  created  numerous 
problems  for  this  country's  health  care  system  -  all  to  the  detriment  of  patients,  physicians,  health 
care  providers,  society  and  the  federal  government  (the  largest  single  payor  for  health  care  in  this 
country). 

Defining  the  Problem 

For  many  years,  this  country  has  grapp»ed  with  the  growing  inability  of  the  tort  system  to  resolve 
medical  liability  claims  in  a  fair,  timely  and  effective  manner.  The  debate  has  intensified  during  the 
past  two  decades  as  medical  liability  problems  have  reached  crisis  levels  in  many  states,  and  as  society 
has  shouldered  the  "side  effects"  of  the  crisis. 

In  the  1990s,  the  issue  of  medical  liability  continues  to  be  heated.  Despite  20  years  of  reform  efforts 
in  the  states,  much  remains  to  be  done  at  the  federal  level.  Every  recent  poll  has  demonstrated  that 
the  American  public  strongly  supports  effective  medical  liability  reform  as  a  component  of  health 
system  reform.  Studies  conducted  by  the  Harvard  School  of  Public  Health,  the  General  Accounting 
Office  (GAO),  and  the  Department  of  Health  and  Human  Services  Task  Force  on  Medical  Malpractice 
and  Insurance,  just  to  name  a  few,  concur  with  the  following  consensus:  The  current  tort  system, 
without  substantial  modification  or  reform,  is  unable  to  resolve  medical  liability  claims  effectively  and 
efficiently.  * 


*These  studies  also  reached  agreement  that  the  reform  model  adopted  in  California  most  effectively 
discourages  frivolous  claims,  promotes  settlement  of  valid  claims  and  expedites  claims  resolution. 
These  reforms  include: 

1)  limitations  of  $250,000  on  recovery  of  noneconomic  damages; 

2)  mandatory  offset  of  collateral  sources  of  plaintiff  compensation; 

3)  decreasing  sliding  scale  regulation  of  attorney  contingency  fees;  and 

4)  periodic  payment  for  future  award  of  damages. 
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It  also  is  important  to  note  what  the  problem  is  not  ~  medical  negligence  is  not  solely  the  fault  of 
"bad"  or  "incompetent"  doctors.  Rather,  studies  have  shown  that  all  doctors,  even  the  best  doctors, 
can  and  do  make  mistakes.  We  submit  that  avoidable  mistakes  are  never  acceptable.  The  medical 
community  --  and  the  medical  liability  insurance  community  --  is  committed  to  continuing  efforts  to 
reduce  the  incidence  of  injury  even  further  and  strongly  supports  reform  efforts  to  promote  patient 
safety  and  identify  incompetent  or  unethical  physicians.  Our  efforts  alone,  however,  are  not  enough  to 
remedy  the  many  harms  that  the  current  tort  system  perpetuates. 

Patients  Are  Harmed 

The  AMA  strongly  believes  that  patients  who  have  been  injured  due  to  negligence  should  be  fairly 
compensated,  and  that  our  dispute  resolution  mechanisms  should  promote  this  goal.  Unfortunately,  the 
current  tort  system  has  failed  the  patient  population. 

A  February  1990  study  by  the  Harvard  School  of  Public  Health  of  hospital  admissions 
in  1984  shows  that  of  the  1%  of  patients  whose  medical  records  indicated  some 
negligent  treatment,  only  12.5%  filed  liability  claims.  Significantly,  only  half  of  those 
patients  --  6.25%  --  received  compensation  from  the  tort  liability  system. 

Other  data  show  that  even  when  patients  pursue  compensation,  other  parties  to  the 
system  reap  disproportionate  benefits.  Attorneys'  fees  and  expenses  (both  plaintiff  and 
defendant)  account  for  38%  of  total  monies  spent  on  resolving  medical  liability  claims. 
(See  Appendix  A.) 

Ironically,  while  our  system  ostensibly  is  designed  to  compensate  the  injured,  the 
RAND  Corporation  estimates  that  only  43  cents  of  every  dollar  spent  in  medical 
liability  litigation  reaches  injured  patients. 

In  addition,  patients  typically  wait  much  too  long  for  resolution  of  their  claims  —  six 
to  ten  years  in  most  urban  areas.  The  time  and  cost  commitment  involved  in  pursuing 
litigation  impedes  redress  of  injury  and  denies  injured  patients  meaningful  access  to 
the  legal  system  by  discouraging  attorneys  from  accepting  cases  where  damages  are 
not  expected  to  be  very  high. 

Physicians  Are  Harmed 

Medical  liability  awards  soared  by  more  than  1000%  from  1960  to  1984.  A  study  reported  in  1988 
showed  that  the  average  doctor  has  a  37%  chance  of  being  sued  for  professional  liability  in  his  or  her 
lifetime.  This  increases  to  52%  for  a  surgeon  and  78%  for  an  obstetrician. 

Perhaps  the  most  compelling  evidence  of  the  current  system's  failure  is  the  fact  that  a  physician's 
chance  of  being  sued  for  medical  liability  bears  little  relation  to  whether  he  or  she  has  been  negligent. 
The  Harvard  data  show  that  80%  of  the  claims  for  medical  negligence  filed  in  New  York  did  not 
correspond  with  a  negligent  adverse  event.  Stated  differently,  of  those  plaintiffs  who  sued  their 
doctors,  only  20%  had  cases  based  on  evidence  of  a  negligent  adverse  event.  These  findings  reinforce 
the  GAO's  estimate  that  nearly  60%  of  all  claims  filed  against  physicians  are  dismissed  without  a 
verdict,  settlement  or  any  payment  of  compensation  in  the  plaintiffs  favor  (1987  GAO  Report, 
"Medical  Malpractice,  Characteristics  of  Claims  Closed  in  1984").  The  message  implicit  in  these  facts 
and  figures  is  that  the  current  tort  system  as  it  functions  in  most  states  is  not  effectively  resolving 
medical  liability  claims  or  deterring  medical  negligence. 

Society  Is  Harmed 

Costs  -  Although  patients,  physicians,  and  health  care  providers  are  most  directly  harmed  by  the 
present  liability  system,  society  as  a  whole  also  is  harmed.  The  spiraling  costs  generated  by  our 
nation's  dysfunctional  liability  system  are  borne  by  everyone.  One  component  of  the  cost  issue  is  the 
exorbitant  amount  attributable  to  physicians'  (and  other  providers')  professional  liability  premiums, 
which  have  been  a  significant  factor  contributing  to  the  growth  in  patients'  medical  and  health  care 
bills.  In  the  1980s,  professional  liability  premiums  were  by  far  the  fastest  growing  component  of 
physicians'  practice  costs,  increasing  at  an  annual  average  rate  of  15.1%  between  1982  and  1989. 
(See  Appendix  B.)  Average  premiums  paid  by  self-employed  physicians  tripled  in  the  1980s.  The 
cost  is  especially  heavy  for  some  high-risk  specialists  whose  premiums  have  reached  as  much  as 
$200,000  annually. 

Yet  another  aspect  of  the  liability  cost  factor  is  the  cost  attributable  to  the  practice  referred  to  as 
"defensive  medicine."  Aptly  named,  defensive  medicine  is  a  phenomenon  whereby  physicians,  faced 
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with  a  38%  chance  of  being  sued  regardless  of  the  quality  of  care  they  provide,  defend  against  future 
liability  claims  by  providing  services  in  cases  where  that  care  might  not  have  been  provided  absent 
the  fear  of  litigation.  A  study  published  in  Medical  Economics  found  that,  as  a  result  of  this  practice, 
70%  of  physicians  order  more  consultations,  66%  order  more  diagnostic  tests,  54%  order  more  follow- 
up  visits,  and  28%  perform  procedures  they  ordinarily  would  have  delegated  to  other  medical 
personnel.  The  AMA  estimates  that  this  practice  added  an  additional  $15.1  billion  to  the  cost  of  health 
care  in  1989.** 

According  to  a  report  prepared  by  Lewin-VHI  released  in  February  1993,  the  health  care  delivery 
system  could  save  a  middle  range  estimate  of  $35.8  billion  over  the  next  five  years  by  eliminating 
defensive  medicine  practices.  Lewin  estimates  that  1991  liability  premiums  and  self-insurance  costs 
for  physicians  amounted  to  $6.9  billion,  and  for  hospitals,  $2.3  billion,  for  a  total  of  $9.2  billion.  The 
report  also  notes  that  the  threat  of  litigation  motivates  some  practices  carried  out  by  health  care 
professionals,  with  liability  reforms  that  reduce  the  potential  of  being  sued  more  likely  to  modify 
physician  practice  patterns.  Such  reforms  would  thereby  contribute  substantial  savings  to  the  cost  of 
health  care,  with  $4.3  billion  projected  to  be  saved  during  the  first  year  of  1994.  Once  achieved,  the 
Lewin  study  predicts  that  additional  tort  reform  savings  will  accrue  at  an  accelerated  rate  as  practice 
patterns  begin  to  change.  These  assessments  make  it  clear  :  it  medical  liability  reform  does  not 
represent  a  comprehensive  solution  to  the  problem  of  health  care  cost  containment.  Nevertheless,  it  has 
the  potential  to  substantially  contribute  to  reduction  in  the  cost  of  health  care. 

Medical  Innovation  -  Another  societal  harm  that  results  from  the  present  system  is  that  the  threat  of 
liability  acts  to  inhibit  medical  innovation  and  deprives  health  care  professionals  of  certain 
pharmaceuticals  and  medical  devices  needed  to  optimally  treat  patients.  Excessive  litigation  costs  have 
been  cited  as  the  primary  reason  for  the  manufacturer  of  the  morning  sickness  drug  Bendectin  to 
withdraw  this  product  from  the  market,  even  though  there  is  no  credible  scientific  evidence  to  this  day 
linking  it  to  birth  defects.  Patients  suffer  needlessly  as  there  also  is  no  substitute  therapy  for  morning 
sickness  that  has  been  developed  —  the  litigation  risk  is  just  too  high. 

Access  to  Health  Care  -  Perhaps  the  most  serious  societal  harm  caused  by  the  liability  system  is 
reduced  access  to  health  care.  Increasing  premiums  and  the  threat  of  liability  have  caused  physicians 
to  abandon  practices  and  to  cease  provision  of  certain  services  in  various  areas  of  the  country.  Access 
to  health  care  includes:  (1)  the  availability  of  a  physician  or  other  health  care  professional  to  treat  a 
patient;  (2)  the  willingness  of  the  physician  or  other  professional  to  treat  a  patient;  and  (3)  the 
affordability  of  the  medical  services. 

Physicians  and  health  care  institutions  have  limited  their  medical  practices  in  response  to  the  liability 
climate.  These  restrictions  on  access  to  health  care  services  have  been  seriously  felt  by  obstetric 
patients,  indigent  patients,  and  those  living  in  rural  areas.  Almost  one  out  of  eight 
obstetrician/gynecologists  (12%)  has  dropped  obstetrical  practice  as  a  result  of  liability  risks.'  More 
than  a  half  million  residents  of  rural  counties  are  without  any  physicians  who  provide  obstetric 
services.2  Nor  is  this  phenomenon  limited  to  rural  areas.  An  example  of  this  problem  was  presented 
by  Senator  Riegle  while  chairing  a  1991  hearing  on  health  system  reform,  when  he  indicated  that  his 
family  was  unable  to  remain  with  the  obstetrician  of  choice  because  that  physician  gave  up  obstetric 
practice.  This  did  not  happen  to  a  citizen  in  a  rural  community.  It  happened  to  a  U.S.  Senator  in  the 
District  of  Columbia. 

The  fear  of  being  sued  and  the  escalation  of  liability  insurance  premiums  can  also  deter  physicians 
from  performing  high  risk  procedures.  For  example,  24.2%  of  obstetrician/gynecologists  have 
decreased  the  level  of  high  risk  obstetrical  care  provided,  and  10.4%  have  decreased  their  number  of 
deliveries.3    The  high  cost  of  the  current  liability  system  is  further  reflected  in  the  escalating  cost  of 
medical  services.  Liability  insurance  costs  have  caused  one-third  of  physicians  to  avoid  particular 
areas  of  medical  practice,  notwithstanding  their  professional  qualifications  to  perform  these 
procedures.4 

The  eagerly  anticipated  report  of  the  White  House  Health  Care  Reform  Task  Force,  as  well  as  the 
flurry  of  current  legislative  initiatives  on  the  subject  of  health  system  reform  at  both  the  federal  and 
state  levels,  have  moved  this  issue  to  the  forefront  of  the  domestic  agenda.  However,  meaningful 
health  care  reform  cannot  be  attained  unless  the  irrationality  and  the  waste  in  the  current  medical 
liability  system  are  addressed  concurrently.  The  AMA  urges  this  Subcommittee  to  recognize  that  the 
present  medical  liability  system  significantly  and  directly  impairs  both  access  to  health  care  and  access 


**Like  other  defensive  measures,  all  defensive  medicine  cannot  be  characterized  necessarily  as 
overuse,  but  can  reflect  necessary  improvements  and  added  value  in  the  provision  of  patient  care. 
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to  a  workable  compensation  system  for  victims  of  malpractice.  Until  the  negative  aspects  of  the 
liability  environment  are  alleviated,  these  access  issues  never  will  be  fully  resolved. 

The  Federal  Response 

The  medical  community  is  actively  carrying  out  its  responsibility  to  work  toward  a  solution  to  the 
medical  professional  liability  disaster.  We  hope  that  the  other  participants  in  the  system  will  heed  the 
call  to  participate  in  this  effort.  Many  states  have  been  unable  to  effect  reforms  that  can  withstand 
state  constitutional  challenges.  We  believe,  therefore,  that  the  federal  government  must  act  to  realize  a 
viable  solution  to  the  panoply  of  issues  raised  by  medical  liability. 

The  litany  of  problems  with  the  current  tort  system  does  not  necessarily  mean  that  the  system  must  be 
abandoned.  The  AMA  believes  that  a  fault-based  system  that  lowers  the  barriers  to  legitimate  claims 
and  reduces  transaction  costs  can  meet  the  needs  of  society.  Reforms  such  as  those  adopted  in  the 
states  of  California  and  Indiana  tell  us  that  the  current  system  is  a  good  candidate  for  reform,  and  that 
reform  can  produce  dramatic  effects  by  promoting  settlement  of  valid  claims,  discouraging  frivolous 
litigation,  and  reducing  the  time  required  for  claims  resolution. 

Federal  Preemptive  Tort  Reform  -  The  AMA  supports  federal  legislative  initiatives  that  create  uniform 
standards  of  medical  liability  and  preempt  state  law,  except  where  corresponding  provisions  in  state 
law  are  more  effective.  These  uniform  standards  were  incorporated  in  the  1975  California  Medical 
Injury  Compensation  Reform  Act  (MICRA)  and  stand  as  a  proven  experiment  in  demonstrating  what 
can  be  accomplished.  The  California  reforms  include:  (1)  limitations  of  S250.000  on  recovery  of 
noneconomic  damage  awards;  (2)  mandatory  offset  of  collateral  sources  of  plaintiff  compensation;  (3) 
a  decreasing  sliding  scale  regulation  of  attorney  contingency  fees;  and  (4)  periodic  payment  for  future 
award  of  damages.  We  believe  that  these  standards  should  apply  to  any  claim  arising  from  health  care 
services  offered  by  health  care  professionals  or  institutional  providers  in  any  state  or  territory. 

Federal  preemptive  tort  reform  represents  a  bold  approach,  but  the  only  one  which  bears  the  potential 
for  truly  advancing  a  nationwide  solution  to  this  complex  problem.  The  California  experience  is 
instructive  in  offering  the  following  comparisons: 

•  Juries  award  more  in  medical  malpractice  cases  than  for  the  same  injuries  sustained  in 
other  contexts.  Nationwide,  there  are  more  million-dollar-plus  medical  malpractice 
verdicts  than  any  other  type  of  personal  injury  claim.  (Figure  1)  In  California. 
MICRA  has  decreased  the  number  of  million-dollar-plus  verdicts  per  1000  physicians 
to  about  half  of  the  national  average.  (Figure  2) 

•  Nationwide,  medical  liability  premiums  constituted  the  fastest  growing  component  of 
physicians'  practice  expenses  in  the  1980s.  In  California,  however.  MICRA  reform 
succeeded  in  stabilizing  and  actually  lowering  (in  real  dollars)  these  insurance  costs. 
(Figure  3)  When  MICRA  was  enacted  in  1975,  the  medical  liability  premium  costs  in 
California  were  the  highest  in  the  nation.  Today,  they  are  one  third  to  one  half  the 
costs  of  premiums  paid  in  states  without  a  MICRA-like  cap.  (Figure  4) 

•  Evidence  suggests  that  California's  MICRA  reform  has  helped  control  the  state's 
health  care  costs.  From  1984  to  1986  -  the  worst  years  of  the  last  liability  insurance 
crisis  --  physician  fees  nationwide  increased  13.1%,  but  only  9.2%  in  California. 
(Figure  5)  In  1991,  the  California  medical  care  services  index  was  lower  than  the 
national  average,  although  other  state  consumer  costs  were  climbing  at  a  higher  rate 
than  the  national  average.  (Figure  6) 

In  1975,  Ohio  also  enacted  tort  reforms  similar  to  those  in  MICRA.  At  that  time, 
medical  liability  awards  in  that  state  accounted  for  3.7%  of  the  nation's  total.  By 
1982,  that  percentage  dropped  to  2.9%  While  constitutional  challenges  to  MICRA 
were  rejected  by  both  the  California  Supreme  Court  and  the  United  States  Supreme 
Court,  the  Ohio  Supreme  Court  struck  down  its  $250,000  limit  on  noneconomic 
damages  in  1982.  By  1985,  Ohio's  percentage  of  nationwide  payouts  had  grown  to 
5.4%.  (Figure  7) 

•  While  a  $250,000  limit  on  noneconomic  damages  generates  substantial  savings,  it 
affects  very  few  potential  claimants.  The  GAO  found  that  in  1984,  only  2%  of 
medical  liability  cases  nationwide  produced  noneconomic  awards  over  $200,000.  Yet 
these  2%  of  cases  accounted  for  over  60%  of  total  noneconomic  payouts. 
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demonstrating  the  significant  cost  containment  function  of  an  appropriately  placed  cap. 
(Figure  8) 

•  Had  the  California  MICRA  reforms  been  indexed  to  inflation,  they  would  have  failed 
to  lower  the  real  cost  of  liability  insurance.  A  linkage  to  the  Consumer  Price  Index 
would  have  doubled  the  limit  every  ten  years,  bringing  it  to  over  $1  million  by  the 
turn  of  the  century.  (Figure  9)  Wisconsin  abandoned  its  inflation-indexed  ceiling  on 
noneconomic  damages  as  it  appeared  to  be  having  this  effect. 

•  While  it  is  appropriate  to  link  economic  elements  of  damages  to  increases  in  medical 
care  costs  and  income,  it  does  not  follow  that  the  noneconomic  losses  of  "suffering"  or 
"loss  of  enjoyment"  are  in  any  real  sense  subject  to  inflation.  Few  other  countries 
allow  compensation  for  noneconomic  damages  at  all,  and  those  that  do  impose  severe 
restrictions  on  such  payments.  Expressed  as  a  percentage  of  gross  domestic  product. 
U.S.  tort  costs  are  more  than  twice  that  of  any  other  developed  country  and  four  times 
those  of  the  United  Kingdom.  Moreover,  U.S.  tort  costs  continue  to  grow,  while  those 
in  other  countries  have  been  stable.  (Figures  10  and  1 1) 

A  virtual  consensus  exists  among  physicians,  other  health  care  professionals,  and  institutional  providers 
that  strong  traditional  tort  reform  represents  an  important  first  step  toward  reaching  a  more  rational, 
cost-effective  means  for  resolving  medical  liability  claims,  regardless  of  whatever  innovative 
approaches  to  liability  reform  are  also  advanced.  The  AM^   trongly  supports  the  California  model  of 
medical  liability  reform  as  a  proven  experiment  that  has  actually  decreased  the  real  (inflation-adjusted) 
cost  of  medical  liability  in  that  state. 

Alternative  Dispute  Resolution  Systems  -  The  AMA  believes  that  a  fault-based  administrative  system, 
such  as  the  one  designed  by  the  AMA/Specialty  Society  Medical  Liability  Project  (AMA/SSMLP), 
may  provide  a  forum  and  process  for  dispute  resolution  that  is  more  fair  to  both  claimants  and 
defendants,  more  cost-effective,  and  more  systematic  in  deterring  medical  negligence  and  promoting 
patient  safety  than  the  present  system.  We  are  pleased  to  note  that  an  intensive  analysis  of  the 
AMA/SSMLP  model  completed  by  the  Georgetown  University  Centers  for  Medicine  and  Law 
corroborates  these  expectations.  (See  Appendix  C.)  We  applaud  the  fact  that  experimentation  with 
alternative  dispute  resolution  (ADR)  occupies  a  major  role  in  various  federal  proposals  advanced  in  the 
103rd  Congress,  including  H.R.  1625,  the  "Medical  Malpractice  Liability  Reform  Act  of  1993," 
sponsored  by  Representative  Nancy  Johnson  (R-CT),  and  H.R.  1572,  the  "Medical  Care  Injury 
Compensation  Reform  Act  of  1993,"  introduced  by  Representative  Jon  Kyi  (R-AZ). 

The  AMA  supports  investigation  of  ADR  options  that  represent  a  true  alternative  to  litigation,  not  as 
an  add-on  that  permits  unfettered  access  to  the  civil  justice  system  by  any  party  dissatisfied  with  an 
ADR  result.  Unfortunately,  most  voluntary  or  nonbinding  ADR  options  considered  to  date  have  failed 
to  divert  claims  from  litigation,  lower  transaction  costs,  or  expedite  claims  resolution. 

Funding  -  The  AMA  opposes  any  funding  mechanism  for  ADR  demonstration  projects  based  on 
population  as  it  would  severely  disadvantage  smaller  states  that  have  demonstrated  a  readiness  to 
pursue  ADR  experiments.  Our  estimates  indicate  that  an  appropriation  of  $50  million,  spread  out  over 
five  years,  may  be  sufficient  to  support  demonstration  projects  in  up  to  five  states.  Evaluation  of  their 
performance  in  selected  sites  after  five  years  would  be  of  value  to  all  states,  including  those  not 
currently  positioned  to  implement  such  an  experiment. 

Patient  Safety/Risk  Management  -  Legislation  designed  to  enhance  patient  safety  would  serve  as  a 
valuable  adjunct  to  tort  reforms  addressing  uniform  standards  of  liability.  The  AMA  supports  the 
dedication  of  health  care  professional  licensing  fees  to  increase  the  effectiveness  of  state  medical 
disciplinary  boards.  We  also  support  the  ability  of  states  to  enter  into  contracts  with  local  professional 
societies  to  assist  in  investigating  consumer  complaints.  The  State  of  Maryland  has  implemented  such 
a  system,  in  which  local  committees  of  physicians  operating  as  ad  hoc  agents  of  the  state  peer  review 
complaints  and  make  recommendations  for  action  to  the  state  licensing  authority.    Protected  from  the 
threat  of  antitrust  exposure  by  a  grant  of  sovereign  immunity,  programs  such  as  the  Maryland  initiative 
have  the  potential  to  significantly  enhance  the  resources  of  licensing  and  disciplinary  boards. 

Efforts  to  involve  liability  insurers,  hospitals,  medical  societies  and  states  in  risk  management 
programs  may  serve  to  further  enhance  patient  safety.  The  AMA  believes  that  any  risk  management 
activity  must  be  carefully  undertaken  so  that  the  physician's  responsibility  to  provide  quality  patient 
care  remains  paramount.  Physicians  must  be  actively  involved  in  developing  and  participating  in  risk 
management  activities  in  order  to  achieve  the  goal  for  which  they  are  created  -  the  provision  of 
quality  patient  care.  The  medical  profession  remains  committed  to  reducing  the  incidence  of  patient 
injury.  In  this  context,  we  support  required  risk  management  training  for  health  professionals  and  are 
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proceeding  with  aggressive  endeavors  to  restrict  the  ability  of  unethical  physicians  to  practice 
medicine. 

Continuous  quality  management,  as  well  as  strengthening  of  the  current  public  and  private  systems  that 
gather  and  analyze  data  relating  to  patient  risk  factors,  would  further  promote  patient  safety  and 
quality  of  care.  The  Joint  Commission  for  the  Accreditation  of  Healthcare  Organizations  (JCAHO), 
health  care  institutions,  managed  care  organizations,  professional  societies,  state  licensing  and 
disciplinary  boards,  and  medical  liability  insurers  have  initiated  programs  to  promote  quality.  These 
approaches  include  risk  management  education,  professional  oversight  and  review,  and  disciplinary 
activities.  Federal  medical  liability  reform  initiatives  should  encourage  these  local  quality  management 
efforts. 

Practice  Parameters/Guidelines  -  At  the  present  time,  insufficient  evidence  exists  to  show  that  clinical 
practice  guidelines  can  be  developed  in  a  manner  specific  enough  to  be  introduced  as  an  affirmative 
defense  in  medical  liability  litigation.  Concerns  arise  that  any  governmental  procedures  utilized  to 
endorse  such  guidelines  may  move  too  slowly  to  accommodate  rapid  changes  in  medical  technology. 
If  legal  protection  were  afforded  only  to  practices  within  government-approved  parameters,  medical 
treatment  that  embraces  the  newest  scientific  information  may  be  discouraged. 

Innovative  local  experiments  with  practice  guidelines  are  now  being  tested  in  Maine,  Minnesota, 
Florida,  and  Vermont.  Physicians  electing  to  participate  in  these  demonstration  projects  will  be  able  to 
assert  compliance  with  practice  parameters  and  risk  management  protocols  as  a  legal  defense  in  any 
medical  liability  suit  brought  against  them  during  the  years  of  the  pilot  programs.  It  is  hoped  that 
using  practice  parameters  in  this  way  will  help  to  classify  the  standards  of  care  applied  by  courts  and 
discourage  the  practice  of  "defensive  medicine"  outside  of  approved  parameters.  The  AM  A  believes 
that  these  state  experiments  should  be  supported  by  the  federal  government  through  the  activities  of 
the  Agency  for  Health  Care  Policy  and  Research.  By  tracking  the  claims  brought  during  the 
demonstration  period,  and  comparing  this  data  with  data  before  the  experiments  took  effect, 
appropriate  determinations  may  be  made  on  the  efficacy  of  using  practice  guidelines  as  an  affirmative 
defense. 

Enterprise  Liability 

The  concept  of  enterprise  or  "organizational"  liability  is  currently  garnering  a  great  deal  of  attention. 
As  originally  developed  by  Professor  Kenneth  Abraham  of  the  University  of  Virginia  Law  School  and 
Professor  Paul  Weiler  of  Harvard  Law  School,  the  notion  of  enterprise  liability  focuses  on  legislatively 
transferring  all  medical  liability  exposure  to  the  hospital  institution  which  becomes  the  only  defendant 
in  a  liability  lawsuit,  with  individual  physicians  becoming  witnesses  in  the  litigation  process.  Under 
this  construct,  the  institution  would  be  empowered  to  implement  and  enforce  patient  safety/risk 
management  education  and  regulation  of  its  medical  staff.  Preliminary  reports  indicate  that  the 
National  Health  Care  Task  Force  is  extending  the  Abraham/Weiler  model  to  vest  the  liability  exposure 
and  quality  control  responsibilities  within  accountable  health  plans  (AHPs)  instead  of  hospital 
institutions. 

While  the  AMA  fully  supports  the  goal  of  strengthening  patient  safety  and  risk  management  efforts,  it 
remains  unclear  whether  AHPs  or  other  entities  will  be  more  effective  in  achieving  it,  or  that  this 
approach  will  benefit  patients  or  physicians  in  all  delivery  systems.  We  strongly  believe  that  the  more 
than  forty  physician-owned  insurance  companies  are  presently  acting  as  the  most  effective  supporters 
of  patient  safety  programs  in  ambulatory  care  settings.  AHPs  may  not  be  able  to  assume  a  similarly 
active  role  in  the  new  context. 

Another  question  arises  as  to  how  the  current  premium  costs  paid  by  physicians  would  be  absorbed  in 
an  enterprise  liability  environment.  Would  AHPs  be  permitted  to  require  health  care  professionals 
within  an  integrated  system  to  sign  "hold  harmless"  clauses  indemnifying  the  AHP  for  any  losses 
attributable  to  the  negligence  or  fault  of  such  professionals?  If  liability  exposure  were  thus  transferred 
back  to  physicians,  the  objectives  of  enterprise  liability  would  not  be  served.  Furthermore,  if  health 
care  costs  were  passed  on  to  physicians  in  the  form  of  a  surcharge,  would  AHPs  be  permitted  to 
utilize  "experience  rating"  for  physicians  involved  in  liability  claims?  If  so,  how  would  such 
"experience  rating"  be  implemented? 

Obviously,  physicians  must  work  in  a  coordinated  manner  within  health  care  delivery  systems  to 
promote  quality.  Physicians  should  be  encouraged  to  continue  acting  as  patient  advocates,  especially 
where  patient  safety  is  at  stake.  All  of  the  responsibility  and  control,  however,  should  not  be 
conferred  on  another  entity,  as  is  contemplated  within  the  structure  of  enterprise  liability.  The  role  of 
physicians  in  promoting  quality  or  patient  safety  in  an  enterprise  liability  scheme  has  yet  to  be  defined. 
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In  fact,  the  implementation  of  enterprise  liability  could  eviscerate  the  important  traditional  function  of 
physicians  as  advocates  for  their  patients. 

Enterprise  liability  may  also  increase  the  frequency  and  magnitude  of  medical  liability  claims  as 
individuals  become  more  willing  to  sue  an  anonymous  "deep  pocket."  The  AMA  supports  the 
objective  of  the  current  tort  system  in  holding  health  care  professionals  to  a  high  degree  of  personal 
responsibility  for  the  welfare  of  their  patients.  We  have  long  maintained  that  a  fault-based  malpractice 
system  could  serve  a  valuable  deterrent  function,  as  long  as  it  is  fair  and  cost-effective  in  delivering 
compensation  to  victims  of  negligence. 

It  would  indeed  be  premature  at  this  time  to  proceed  with  the  yet  untested  principles  underlying 
enterprise  liability,  especially  when  the  viable  California  model  of  tort  reform  has  actually  decreased 
the  real  cost  of  medical  liability  in  that  state.  We,  therefore,  urge  that  medical  liability  reform  focus 
on  clarifying  the  rules  of  damages  and  the  standards  of  care  presented  in  court  cases,  providing  real 
access  to  a  dispute  resolution  process  for  injured  parties,  and  creating  a  workable  mechanism  for 
screening  out  nonmeritorious  claims. 

The  Medical  Community's  Response 

Mr.  Chairman,  all  parties  —  patients,  lawyers,  physicians  and  insurers  —  must  be  willing  to  make 
compromises  to  craft  an  effective  solution  to  the  medical  liability  problem.  We  agree  that  the 
responsibility  is  a  shared  one,  and  acknowledge  that  it  is  the  provider  community's  particular 
responsibility  to  do  whatever  it  can  to  minimize  the  incidence  of  avoidable  patient  injury.  (See 
Appendix  D.) 

Providing  medical  care  today  involves  a  complex  system  of  persons  and  technology,  each  individual 
and  component  of  which  is  necessary  to  bring  about  the  safe  and  effective  delivery  of  care  to  the 
patient.  All  of  our  activities  aim  at  the  common  goal  of  preventing  patient  injury.  All  call  upon  us  to 
examine  what  we  do  or  fail  to  do,  and  how  we  do  it.  When  problems  are  detected,  solutions  are 
developed  and  implemented. 

We  strongly  believe  that  the  patient  safety  movement  currently  being  implemented  by  the  medical 
community  is  the  optimal  source  of  information  and  education  for  providers  on  injury  prevention 
issues.  These  activities  are  data-based,  innovative  and  amenable  to  modification  as  new  problems 
arise.  To  best  prevent  errors,  we  must  study  the  facts  of  loss  situations,  identify  high-risk 
circumstances,  and  educate  physicians  in  a  focused  manner  on  how  to  avoid  them. 

Conclusion 

Mr.  Chairman,  the  problems  associated  with  excessive  litigation  are  not  new  to  the  medical  profession. 
The  medical  liability  bills  being  considered  in  the  103rd  Congress,  the  Lewin  study  on  defensive 
medicine,  the  Harvard  Medical  Practice  study,  and  virtually  every  other  study  that  has  been  completed 
all  validate  what  physicians  have  been  saying  for  15  years  --  the  system  is  broken.  It  needs  to  be 
fixed. 

Our  liability  system  needs  to  be  fixed  to  meet  the  needs  of  the  injured  patients  who  need  to  be  fairly 
compensated,  the  physicians  who  are  willing  to  assume  their  fair  share  of  the  burden  from  negligent 
practice,  and  society,  which  needs  to  reduce  transaction  costs,  eliminate  windfall  judgments,  and  assure 
that  physicians  can  still  offer  medically  necessary  services  in  an  atmosphere  of  fairness  to  all  parties. 

The  AMA  appreciates  the  opportunity  to  appear  before  this  Subcommittee.  At  this  time,  we  will  be 
pleased  to  respond  to  questions. 

C:\WP51\BB\UABILIT 
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Appendix  A 


Plaintiffs'  Net  Compensation  and 
Various  Costs  as  a  Percentage  of  Total 
Expenditures  in  Average  Non-Automotive 
Torts  (Including  Medical  Liability  Claims), 


Note:  Percentages  are  based  on  the  average  of  two  estimates,  and  may  not  sum  to  100 
due  to  rounding. 

Source:  The  RAND  Corporation  institute  for  Civil  Justice. 
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Appendix  B 


Growth  of  Medical  Practice  Cost  Components  from  1982  to  1989 
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tho  only  oscopo  routo  from  tno  inbsctsbfOt  no* win  conflicts  ond 
potorisotion  mot  now  choractoriio  tho  modteoJ  lioWtty  tfbflobon 
systom.  Tno  piomtnTt  bor  hoo  much  to  off  or  in  cooo  finding  and 
robust  odvococy  but  is  stroppod  by  high  tronsocbon  costs  from 
ropfooonbnoj  smoM  cuwnonts*  thoso  who  stiff  or  tn  junos  coropon* 
aatto  m  tno  $50,000  to  $100,000  range.  Tno  dofonao  bor  wonts 
to  maefrtasn  tho  existing  sy atom  for  many  reasons,  among  thorn 
tno  exercise  of  constitutional  guaranteed  rights.  Tho  state  mod- 
•cat  board*  appoar  to  bo  hopofoaafy  enmired:  they  snow  tttflo 
ability  to  cnonpo,  and  they  reduce  public  confidence  in  hearth 
cars  quality.  Tho  modical  insurance  industry  has  passed  from 
comma  rci  si  to  doctor  controls  accompanying  that  passago  ia  a 


na scant  but  unrealized  morgor  of  liability  defense  with  naalth 
care  quality  improvement  Large-claim,  meritorious  cases  may 
take,  on  average.  6  years  to  rooohro.  and  patients  and  their 
famiiaa  suffer  the  depnvaoon  of  both  loss  and  costs  until  final 
judgment  and  award.  The  federal  government  has  intervened 
with  a  claims  clearinghouse,  but  ia  under  shadow  of  impending 
conceptual  and  operational  failure. 

Organized  medicine  has  proposed  e  now,  cross -cutting  admin- 
istrative agency  to  reconcile  these  womhg  fragments  and  bnng 
medical  professional  regulation  under  nonmedical  control  while 
artroomNntno,  odfudicohoo,  providing  froo  ciawnsnt  IoqoJ  ro pro  son* 
tation.  and  towering  its  costs  to  the  public.  Georgetown's  studies 
of  tho  proposed  legislation  to  enact  a  cornprohensivo.  fault -cased 
state  agency  conclude  mat  a  pilot  test  would  be  feasible.  Orge- 
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nized  medione,  however,  must  go  the  extra  mil*  to  assure  fair- 
n**a  to  health  cara  consumer*.  Th*  agency  will  need  the  plain- 
tiffs  bar  to  operate  a  pilot  last  And  organized  median*  must 
aesum*  in  a  naw  fault-based,  administrativa  agency  responsibil- 
ity for  the  standard  of  legal  care  as  well  aa  the  standard  of 
medical  car*.  Absent  a  new  institution,  however,  a  truce  between 
medicine  and  justice  seems  remote  at  best  It  is  in  the  interest  of 
health  care  consumers  to  carefully  experiment  with  such  a  public 
peecy  innovation. 


Introduction:  Organized  Medicine's  Alternative: 
Design  and  Summary  Findings  from   Six  | 
Georgetown  Mini-studies 

In  late  1987,  the  American  Medical  Association 
(AMA),  along  with  31  medical  specialty  societies 
(hereinafter  termed  "Organized  Medicine"),  proposed 
a  comprehensive  alternative  to  the  existing  malprac- 
tice litigation  system  that  would  substitute  an  admin- 
istrative mechanism  for  determining  liability  and 
damages.  The  proposal  was  premised  upon  the  medical 
profession's  strongly  held  opinion  that  the  current 
system  was  inherently  unreliable  and  that  tort  reform 
efforts  had  failed  to  correct  its  shortcomings.  Beyond 
injured  patient  compensation,  the  alternative  would 
retain  the  fault  concept  and  administratively  link 
claims  adjudication  to  more  vigorous  professional  reg- 
ulation. In  May  1989,  organized  medicine  published  a 
final  version  of  a  model  statute  to  implement  the 
proposal.1 

From  the  beginning,  the  proposal  has  been  a  target 
of  comment  and  criticism,  in  part  because  of  the 
magnitude  of  the  suggested  change.  It  represents  a  I 
radical  restructuring  of  the  methods  by  which  medical 
liability  is  determined.-  Organized  medicine  recognizes 
these  factors  and  proposes  that  one  or  more  states 
implement  its  fault-based  administrative  alternative 
on  an  experimental  basis.  To  date,  several  states  have 
indicated  serious  interest,  and  the  United  States  gov- 
ernment has  established  new  mechanisms  to  support 
such  large-scale  demonstration  and  evaluation  ef- 
forts.3 

It  is  difficult  to  predict  how  the  overall  system 
will  operate  in  practice.4-  5  Understandably,  policy 
makers  often  can  be  reluctant  to  consider  enacting  a 
major  institutional  change  since  they  do  not  know 
how  it  will  work.  At  the  same  time,  one  cannot  defin- 
itively determine  its  impact  without  implementation. 

To  assist  such  authorities.  Georgetown  University 
undertook  a  prospective  analysis  of  the  proposal.  The 
analysis  took  the  form  of  six  mini-studies.  Each  mini- 
study,  summarized  in  Table  1.  inquired  into  an  aspect 
of  the  proposed  administrative  alternative. 

From  the  information  pool  generated  by  the  mini- 
studies,  we  addressed  several  guiding  questions  posed 
at  the  study's  outset:  How  fair  is  organized  medicine's 
proposal  when  compared  with  the  current  judicial 
resolution  of  medical  negligence  suits?  How  compar- 
atively efficient  would  it  be  in  adjudicating  claims  by 
patients  against  physicians  and  other  health  care  per- 


sonnel? Would  the  administrative  system  cost  more 
or  less  than  operation  of  the  courts  with  respect  to  | 
medical  liability  actions?  How  well  would  the  pro-  | 
posed  administrative  system  utilize  medical  scientific  j 
information  in  claims  resolution?  To  what  extent  does  j 
the  workers'  compensation  scheme  for  adjudicating 
workplace  injuries  provide  a  useful  model  for  orga- 
nized medicine's  proposal?  What  other  practical  and 
research  issues  unaddressed  directlv  in  our  inquiry 
should  policy  makers  consider? 

This  article  reports  our  findings  with  respect  to 
these  questions.  The  study  and  the  report,  like  all 
policy  research,  is  burdened  with  important  limita- 
tions.6 It  is  intended,  however,  to  contribute  to  the 
continuing  debate  on  the  merits  as  well  as  the  feasi- 
bility of  organized  medicine's  proposal  for  a  new  com- 
pensation and  professional  regulation  institution  at 
the  state  level.  This  report  summarizes  underlying  j 
assumptions  concerning  the  existing  litigation  system  j 
that  inform  organized  medicine's  proposal.  It  details 
the  proposal  itself.  It  presents  findings  from  the  mini-  [ 
studies  that  illuminate  the  proposal's  plausible  or  | 
possible  impacts. 

The  mini-studies  conducted  to  assess  the  proposai  ! 
indicate  that  there  is  much  to  recommend  it.  Whiie 
desirability  and  feasibility  factors  are  not  completed 
resolved,  and  additional  inquiry  is  needed,  we  conclude 
that  organized  medicine's  basic  approach  would  be  a  i 
significant  contribution  to  thought  and  action  in  the  ! 
medical  tort  field.  Detailed  in  this  report's  last  section.  : 
the  fault-based,  administrative  alternative  has  signif-  j 
icant  merit,  warranting  implementation  on  an  exper-  j 
imental  basis. 

At  the  same  time,  the  model  state  legislation  j 
underpinning  organized  medicine's  proposal  requires  j 
amendments.  Medicine  must  go  the  extra  mile  to  j 
assure  perceptions  of  the  proposed  agency's  fairness.  I 
Its  fairness  centerpiece  is  guaranteed  claimant  legai  i 
representation,  but  new  standards  are  needed  to  im-  • 
plement  the  guarantees,  such  standards  are  proposed  ! 
in  this  article's  last  section.  We  also  are  concerned 
that  the  plaintiffs'  bar  must  be  brought  into  the  pic- 
ture, to  assure  both  enactment  and  agency  operational 
capacity.  We  strongly  suggest  that  an  experimental 
agency  utilize  employed  counsel  for  one-half  of  its 
clients  and  the  existing  plaintiffs'  bar  for  the  other  j 
half.  Equally  strongly,  we  recommend  that  the  pro-  j 
posal  provide  new  incentives  for  plaintiffs'  lawyers  :o  j 
find  and  bring  claimants  into  the  fault-based  admin- 
istrative system.  Similar  incentives  should  also  be 
considered   for  bringing  disciplinary  proceedings 
against  doctors. 

Finally,  we  conclude  from  our  search  of  the  justice 
system  literature  that  administrative  adjudication 
could  provide  a  fair  and  efficient  forum  for  linking 
claims,  medical  professional  discipline,  and  reform  ot 
rules  guiding  the  tort  system.  While  constitutional 
challenges  are  likely  and  have  not  effectively  been 
addressed  in  this  study,  provision  for  factual  review 
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Table  1  — — — — — — — — — — — — — — — — — ^— 

Focus  and  summary  findings  of  mini-studies  included  in  a  prospective  analysis  of  organized  medicine's  proposal  for 
a  fault-based  administrative  system  to  adjudicate  medical  liability  claims  and  regulate  professional  practice 


Study 


Principal  Focus 


Man  Findings 


1 .  4  contracted  papers 


2.  Workers  compensation 
analogue  study 


General  expert  assessment  and 
feasibility  analysis  from  health 
policy,  health  economics,  med- 
ical tort  reform,  and  plaintiffs' 
counsel  perspectives 


Site  visit/case  study  of  the  Wis- 
consin agency  to  determine 
applicability  of  claims  adjudica- 
tion and  other  features  fol- 
lowed by  a  workshop  at 
Georgetown  University 


From  the  writers'  perspectives,  the  new  agency  should 
be  implemented  in  a  witting  state.  Plain  off  s  position 
was  the  most  negative,  especially  as  concerns  jury 
tnai  abolition,  but  concluded  that  small  claimants 
could  be  served  if  administrative  proceedings  qual- 
ity were  assured 

Workers'  compensation  agencies  present  a  useful  ana- 
logue for  the  proposed  medical  agency,  and  its 
costs  are  in  line  with  Georgetown  s  protected  costs 
of  the  new  agency.  Workers'  compensation  m  effec- 
tive state  government  appears  to  be  fair  and  efft- 


3.  Opinion  surveys 


600  judges  and  court-related 
personnel  m  several  surveys 
on  proposition  to  take  medical 
dispute  resolution  out  of 
courts  and  vest  it  m  a  work- 
ers' compensation-styled 
agency  at  the  state  level 


Substantial  minorities  favored  the  proposition.  Those 
favoring  and  expressing  neutrality  comprised  the 
majority  of  respondents.  Surpnsrtg  flexibility  toward 
the  idea  was  observed,  even  among  tnai  judges 


4  Delphi  survey 


29  experts  surveyed  in  a  uniform 
paper-and-pencil  question- 
naire, followed  by  a  1-nour  in- 
terview 


A  substantial  majority  judged  the  proposed  new 
agency  would  bong  efficiency  gains  and  medical- 
scientific  evidence  improvements.  A  majority  thought 
an  agency  would  be  less  fair  than  the  current  sys- 
tem for  medical  malpractice  litigation.  Constitutional 
concerns  were  advanced  by  most  experts,  but  a 
majority  beieved  t-ose  concerns  could  be  overcome 
through  amendments  to  the  proposal 


5  Time/cost  estimation 
study 


Step-flow  simulation  of  proposed 
administrative  alternative  with 
cost  and  time  comparisons  to 
the  current  litigation  system 


The  new  agency  could  cut  adjudication  time  in  half  for 
resolution  of  typical  dams  and  reduce  it  by  20%  for 
profound  injury.  The  public  costs — between  S2  and 
$7  million,  approximately— would  be  substantially 
less  than  the  current  system's  public  costs  while 
providing  free  claimant  legal  advocacy 


6.  Three  state  case  studies 


Assessment  of  tort  reform  expe- 
rience of  Michigan.  Maryland, 
and  Virginia  medical  tort  re- 
form for  the  administrative  al- 
ternative 


Maryland  demonstrated  that  the  new  agency  could  be 
operated  for  the  study's  estimated  costs  and  that 
medical  professional  regulation  restructuring  is  desir- 
able. Vrgrua  demonstrated  that  case  settlements 
were  about  the  same  in  pretrial  screening  cases  a? 
other  tort  claims.  Mcragan  snowed  that  a  medical 
tort  reform  mechancsm— arbitration — could,  after 
many  years  of  litigation,  pass  constitutional  muster, 
but  that  a  voluntary  alternative  would  likely  be  un- 
used by  health  care  consumers  and  providers 


by  an  appellate  court  could  strengthen  organized  med- 
icine's proposal  without  damage  to  its  central  themes 
and  major  provisions. 

Concerns  about  the  Court-Based  Tort  System 

Organized  medicine  s  proposal  is  predicated  upon 
a  series  of  assumptions  concerning  the  current  litiga- 


tion system's  failure  to  fulfill  the  primary  goals  of  ton 
law.  namely:  (1)  providing  compensation  to  injured 
patients  efficiently  and  fairly,  and  (2)  establishing 
appropriate  levels  of  deterrence.  These  criticisms, 
while  not  universally  shared,  are  supported  by  existing 
comments  from  knowledgeable  observers.7 

As  noted  by  one  observer  of  the  malpractice  sys- 
tem, "the  most  convincing  case  against  traditional  tort 
practice  is  that  it  fails  miserably  as  a  compensation 


494 


COURTS,  HEALTH  SCIENCE  &  THE  LAW 


69 


system.""  With  respect  to  the  compensation  function, 
organized  medicine  noted  at  the  outset  of  its  new 
institutional  design  that  those  suffering  small  or  mod- 
est injuries  are  often  precluded  from  pursuing  their 
claims  by  the  current  system.  In  mid- 1990.  after  the 
Georgetown  assessment  had  been  planned  and 
launched.  Harvard  University's  long-awaited  study  of 
New  York  hospital  records  was  released.  It  supported 
earlier  studies  and  long-held  suspicions  with  harder 
data.  The  Harvard  study  concluded  that  only  1  in  8  of 
those  suffering  medical  injury  had  filed  claims,  and 
that  only  1  in  16  of  those  filing  claims  were  compen- 
sated.9 According  to  the  U.S.  General  Accounting  Of- 
fice (GAO),  "the  need  for  the  injured  party  to  gain 
access  to  the  system"  is  one  of  the  primary  failures  of 
the  tort  system.  The  GAO  study  indicates  that  most 
lawyers  will  refuse  to  accept  a  malpractice  case  unless 
the  expected  recovery  exceeds  $50,000. 10  Another  fre- 
quent criticism  is  that  a  relatively  small  proportion  of 
insurance  payments  ever  reach  the  injured  patients, 
given  the  high  cost  of  litigation. 

Moreover,  the  awards  that  are  made  may  not  be 
equitable.  Current  evidence  suggests  that  malpractice 
plaintiffs  receive  awards  several  times  in  excess  of 
those  received  by  other  types  of  plaintiffs  for  the  same 
injury.  Even  among  malpractice  plaintiffs,  the  awards 
received  by  plaintiffs  with  similar  injuries  vary  widely. 
This  unpredictability  and  lack  of  uniformity  may  re- 
sult from  the  current  system's  reliance  on  the  insti- 
tution of  the  jury;  the  unregulated  discovery  by  means 
of  which  both  sides  interpose  delay  and  discovery  as 
tactical  ploys;  and  judicial  failure  to  hold  firm  trial 
dates. 

These  tactical  issues  are  galvanized  by  a  substan- 
tive problem:  given  the  disagreement  that  exists 
among  experts  as  to  the  applicable  standard  of  care  in 
most  malpractice  cases,  some  observers  believe  it  is 
not  efficient  or  fair  to  entrust  the  outcomes  to  capri- 
cious lawyer  negotiation,  on  the  one  hand  or  to  permit 
lay  individuals  to  make  such  complex  determinations, 
on  the  other."  By  definition,  each  jury  is  inexperi- 
enced. The  presentation  of  evidence  must  necessarily 
start  at  the  basic  level,  which  predictably  lengthens 
the  proceedings  and  causes  problems  of  application  of 
complex  scientific  information  to  the  case  before  the 
jurors. 

Some  observers  argue  to  the  contrary.  They  point 
out  that  medical  negligence  cases  are  settled  at  the 
same  high  rate  as  most  other  tort  cases — 90  to  95  ?c — 
and.  therefore,  never  reach  a  jury.  They  argue  that  the 
verdicts  are  not  capricious  and  that  the  much-dis- 
cussed liability  crisis  is  illusory  or  the  short-term 
result  of  transitional  adjustments  of  the  health  care 
and  the  legal  care  marketplaces.12 

The  current  system  also  sustains  criticism  for  its 
failure  to  provide  appropriate  signals  to  deter  negli- 
gent conduct.  Most  medically  negligent  acts  are  ig- 
nored, sending  a  very  inexact  signal,  one  leading  phy- 
sicians to  conclude  that  the  system  is  essentially  ir- 


rational. These  factors  appear  to  increase  the  ; 
prevalence  of  defensive  medicine— medical  care  pro-  ! 
vided  primarily  to  guard  against  future  liability  claims  ! 
for  less  than  perfect  outcomes.1 : 

Organized  medicine's  proposal  is  also  premised  j 
upon  the  expense  inherent  in  the  current  system.  The 
transaction  costs  associated  with  malpractice  litiga-  | 
tion  are  high,  both  in  monetary  terms  and  in  the  i 
emotional  trauma  associated  with  litigation  experi- 
enced in  common  by  medical  professionals  and  their 
aggrieved  patients.  The  adversarial  process  is  funda- 
mentally at  odds  with  the  cooperation  between  phy- 
sicians and  patients  that  is  thought  to  be  vital  to  the 
provision  of  quality  medical  care.  The  overall  expense 
of  litigation  is  necessarily  reflected  in  high  insurance 
rates  and  has  contributed  to  the  decline  in  availability 
of  certain  medical  services.14  13  These  criticisms  col-  I 
lectively  pressure  for  major  changes  in  the  current  I 
approach  to  medical  negligence  adjudication. A-  " 

To  be  sure.  50  state  legislatures  have  enacted  a 
wide  variety  of  procedural  changes  to  address  many 
of  the  problems  noted  above.18  The  procedural  inno-  ; 
vations  range  from  required  pre-litigation  review  of  j 
claims  by  pretrial  "screening  panels"  to  procedural  | 
fine-tuning  such  as  shortening  the  statute  of  limita-  ; 
tions.  Despite  over  15  years  of  procedural  tinkering, 
organized  medicine's  position  is  that  we  still  have  a 
litigation  system  that  is  expensive,  unpredictable,  and  j 
ill-suited  to  the  task.19 

Others  have  recognized  these  problems  and  pro-  j 
posed  substantive  changes  in  malpractice  law.  includ-  | 
ing  a  number  of  "no-fault"  proposals.  No-fauit  systems  j 
offer  broader  coverage,  and  they  could  offer  swifter 
payment,  but  they  may  also  offer  reduced  compensa- 
tion levels.* 

From  our  study  of  the  Wisconsin  workers'  com- 
pensation system,  discussed  later  in  more  detaii. 
Georgetown  analysts  found  that  administration  of  a 
fault-based  agency  would  cost  about  the  same  as  no- 
fault  systems,  and  that  the  fault-based  alternative 
could  probably  include  free  legal  representation  for 
claimants  as  well. 

Some  observers  want  to  avoid  fault-finding,  be- 
cause it  requires  extensive  background  information 
and  expert  reviews  and  results  in  medical  professional 
stigma.  To  organized  medicine,  however,  no- fault  ap- 
proaches "offend  notions  of  justice  and  individual 
accountability  by  imposing  liability  on  health  care 
providers  even  when  they  have  done  everything  hu- 
manly possible  to  treat  a  patient  but  were  unable  to 
prevent  a  bad  outcome.^1  Moreover,  organized  medi- 
cine's legal  leadership  criticizes  the  no-fault  approach 
for  failing  to  serve  the  deterrence  needs  of  the  ton 
system,  for  treating  malpractice  and  professional  dis- 
cipline in  an  unprincipled,  unrelated  manner,  and  for 
its  economic  infeasibility.  Similarly,  reliance  on  pri- 
vate contractual  solutions  are  eschewed— the  lack  of 
equal  bargaining  power  between  patients  and  physi- 
cians invites  additional  litigation. J1 
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Organized  Medicine's  Proposal 

The  AMA/Medical  Specialty  Society  Liability 
Project,  organized  medicine's  malpractice  task  force, 
proposed  a  complete  restructuring  of  the  process  by 
which  liability  and  damages  are  to  be  determined.  It 
essentially  maintains  the  current  substantive  rules 
defining  liability.  The  following  represents  a  brief 
synopsis  of  the  salient  features  of  organized  medicine's 
plan. 

The  Medical  Practices  Review  Board 

The  proposal  establishes  a  state  agency  called  the 
Medical  Practices  Review  Board  (the  "Board")  that 
would  adjudicate  medical  malpractice  disputes.  In  ad- 
dition to  determining  malpractice  claims,  the  Board 
would  also  handle  all  disciplinary  actions  against  phy- 
sicians, as  well  as  serve  as  a  clearinghouse  for  infor- 
mation concerning  physician  performance.  The  seven- 
person  Board  would  be  appointed  by  the  governor  and 
would  be  comprised  of  a  four  "lay"  representatives 
and  a  minority  of  representatives  from  the  medical 
and  legal  communities.  Once  constituted,  the  Board 
would  appoint  the  agency's  other  key  personnel,  in- 
cluding hearing  examiners,  attorneys,  claims  review- 
ers, and  investigators.  Significantly,  organized  medi- 
cine recommended  that  the  Board  could  be  developed 
as  an  outgrowth  of  existing  state  disciplinary  agencies. 
Those  entities  already  possess  some  modicum  of  rel- 
evant medical  expertise  and  would  serve  to  ensure  the 
close  coordination  of  liability  determinations  and  dis- 
ciplinary actions. 

The  Claims  Resolution  Process 

Under  the  proposal,  all  medical  malpractice  claims 
would  be  removed  from  the  civil  justice  system  and 
subjected  to  a  closely  defined  set  of  alternative  pro- 
cedures administered  under  the  Board's  ausrices.  A 
fundamental  purpose  of  this  alternative  is  to  provide 
injured  patients  with  greater  access  to  the  legal  proc- 
ess. This  would  be  accomplished  by  permitting  claims 
to  be  filed  directly  by  the  injured  patient  without  the 
necessity  of  hiring  an  attorney.  However,  once  estab- 
lished as  a  nonfrivolous  claim,  the  claimant  would  be 
assigned  a  Board-appointed  attorney  for  the  duration 
of  the  proceeding. 

The  claims  resolution  function,  which  replaces  the 
conventional  jury  trial  scheme,  is  divided  into  four 
stages: 

(1)  Pre-hearing  Stage.  A  patient  who  believes  that  he 
or  she  has  suffered  an  injury  caused  by  a  health  care 
provider's  negligence  could  initiate  a  claim,  without 
legal  assistance,  by  completing  a  simple  form  describ- 
ing the  relevant  circumstances,  within  2  years  of  the 
date  of  injury  for  most  claims.  A  claims  reviewer 
employed  by  the  agency  would  then  evaluate  each 
claim.  A  claims  reviewer  would  examine  the  medical 
records  and  interview  relevant  parties,  complete  an 
analysis  within  60  days  of  filing,  and  conclude  that 
the  claim  has  merit  (and  goes  to  the  hearing  stage!  or 
lacks  merit.  If  found  to  lack  merit,  the  claim  would  be 


dismissed,  with  an  explanation,  pending  an  appeal  to 
a  single  Board  member,  who  would  then  conduct  a  de 
novo  review  to  decide  whether  to  affirm  the  dismissal 
or  issue  a  recommendation  that  the  claim  be  allowed 
to  proceed.  If  the  Board  member  concurred  in  the 
claims  reviewer's  recommendation  to  dismiss,  the 
claimant  could  pursue  the  claim  with  privately  re- 
tained counsel  by  submitting  a  supporting  affidavit 
from  an  expert  attesting  that  the  patient's  injury  was 
caused  by  inadequate  health  care.  Otherwise,  the  claim 
would  be  dismissed. 

For  those  claims  found  to  have  merit  at  this  initial 
stage,  the  claim  would  be  forwarded  to  a  private  phy- 
sician for  review.22  If  this  expert  review  concurred  that 
the  claim  appeared  to  be  meritorious,  the  Board  would 
assign  it  to  a  hearing  examiner.  The  hearing  examiner, 
who  need  not  be  an  attorney,  would  be  a  full-time 
Board  employee.  A  major  assumption  is  that  exam- 
iners would  develop,  over  time,  special  expertise  in 
dealing  with  malpractice  claims.  The  claim  would  also 
be  assigned  to  a  Board-employed  attorney,  who  would 
represent  the  patient/claimant  without  charge.  The 
patient  would  have  the  option  to  retain  private  counsel 
in  lieu  of  the  Board-appointed  staff  attorney.  If  the 
expert  reviewer  found  that  the  claim  lacked  merit,  the 
Board  would  retain  the  opinion  of  a  second  expert 
reviewer.  If  the  second  expert  found  merit,  the  claim 
would  be  assigned  to  a  hearing  examiner,  and  staff 
counsel  would  be  appointed.  If  the  reviewer  concurred 
that  there  was  no  merit,  the  claim  would  be  dismissed. 
While  there  is  no  provision  for  a  claimant  to  appeal 
this  dismissal  to  the  Board,  the  patient  could  still 
pursue  the  claim  with  private  counsel,  as  detailed 
above,  by  submitting  a  supporting  affidavit  from  an 
expert  health  care  provider. 

(2)  Hearing  Stage.  The  hearing  examiner  assigned  to 
the  case  would  supervise  all  subsequent  proceedings. 
The  first,  required  event  is  the  convening  of  a  Pre- 
hearing Conference.  In  order  to  encourage  settlement 
of  claims,  the  proposal  requires  that  blind  settlement 
offers  from  the  parties  be  made  at  this  initial  Confer- 
ence. If  no  settlement  is  reached,  the  hearing  examiner 
enters  a  pre-hearing  discovery  order  limiting  the  time 
and  scope  of  discovery.  The  Proposal  provides  that 
ordinarily  each  party  would  be  limited  to  30  interro- 
gatories and  three  depositions,  unless  the  hearing 
examiner  ordered  otherwise  for  good  cause. 

After  discovery  is  completed,  the  proposal  antici- 
pates a  final  pre-hearing  conference.  Once  again,  blind 
offers  must  be  made.  Unlike  the  earlier  offers,  this 
round  can  trigger  sanctions,  including  in  the  final 
award  "compensation  to  the  offeror  of  the  offerors" 
costs,  expenses,  and  attorneys  fees  incurred  for  all 
activities  subsequent  to  the  final  prehearing  confer- 
ence." These  sanctions  are  intended  to  ensure  the 
seriousness  of  the  settlement  offers  made  at  the  final 
pre-hearing  stage.  If  no  settlement  occurs,  the  parties 
proceed  to  a  hearing. 

An  oral  hearing  would  be  held  only  if  requested  or 
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if  the  hearing  examiner  believes  it  would  significantly 
aid  in  resolving  the  dispute.  A  hearing  could  function 
much  like  a  conventional  trial  in  that  each  side  would 
be  represented  by  counsel  with  evidence  introduced 
by  witnesses,  subject  to  cross-examination.  The  hear- 
ing examiner  is  afforded  somewhat  greater  authority 
in  conducting  the  proceedings  than  a  civil  trial  judge, 
as  is  befitting  the  administrative  context.  A  hearing 
examiner,  for  example,  can  directly  question  witnesses 
and,  if  necessary,  summon  independent  medical  or 
legal  experts  for  assistance  in  resolving  contested  med- 
ical or  legal  matters. 

Following  the  hearing,  the  examiner  is  required  to 
render  a  written  decision  explaining  the  basis  for  the 
result  within  90  days.  The  decision  will  note  whether 
the  health  care  provider  is  liable  for  the  plaintiffs 
injury  and,  if  so,  how  much  should  be  awarded  in 
damages,  it  is  anticipated  that  written  decisions  will 
develop  greater  consistency  and  reliability  in  the  de- 
cision-making process.  Over  time,  these  decisions  will 
create  a  body  of  precedent  that  will  expedite  settle- 
ment of  meritorious  claims  by  providing  valuable  ref- 
erence points.  Also,  written  decisions  should  provide 
for  more  reasoned  damage  awards,  enhancing  decision 
consistency  and  avoiding  the  risk,  sometimes  attrib- 
uted to  juries,  of  subjective  awards  based  primarily 
upon  sympathy  for  the  plaintiff. 

(3)  Board  Review  Stage.  In  order  to  assure  consist- 
ency every  decision  shall  be  reviewed  by  a  panel  of 
Board  members,  even  if  no  party  files  a  formal  appeal 
or  challenge  to  the  decision.  In  those  cases  in  which 
no  appeal  is  filed,  the  Board  may  "adopt"  the  decision, 
at  which  time  it  is  to  be  afforded  precedential  value. 
An  adversely  affected  party  may  file  a  petition  to 
review  within  30  days  of  the  hearing  examiner's  deci- 
sion. The  panel  hearing  the  appeal  must  accept  the 
facts  as  found  by  the  hearing  examiner  if  supported 
by  substantial  evidence;  legal  issues  are  subject  to  de 
novo  review. 

(4)  Judicial  Review  of  Board  Decisions.  Only  limited 
judicial  review  of  the  Board's  decisions  would  be  per- 
mitted to  the  state's  intermediate  appellate  court.*1 
The  only  basis  for  appeal  is  narrowly  limited  to  deter- 
minations of  whether  the  Board  acted  capriciously  or 
arbitrarily  or  otherwise  abused  its  discretion.^  The 
appellate  court  would  have  no  authority  to  reexamine 
the  facts,  hear  new  arguments,  set  medical  standards, 
or  determine  whether  there  was  malpractice  in  the 
specific  circumstances  of  the  case.  If  the  court  con- 
cluded that  the  Board  erred  in  following  the  stipulated 
procedures,  the  case  would  be  remanded  to  the  Board. 

(5)  Payment  and  Delay  Prohibition.  A  physician  found 
liable  by  the  hearing  examiner  must  pay  damages 
within  30  days  of  the  Board's  decision.  This  rapid 
payment  provision  is  based  on  the  assumption  that 
few  decisions  will  be  reversed  by  the  courts.  Moreover, 
by  requiring  payment  before  judicial  appeal,  the  pro- 
posal eliminates  any  incentive  to  appeal  as  a  means 
of  delaying  the  obligation  to  satisfy  the  judgment. 


Reform  of  Lega/  Rotes  and  Liability  Standards 

In  addition  to  restructuring  the  procedural  mech-  I 
anisms  for  resolving  malpractice  claims,  organized  \ 
medicine's  proposal  includes  several  modifications  of  i 
the  substantive  rules  affecting  the  assertion  of  mal-  ' 
practice  claims.  The  most  significant  proposed  i 
changes  include: 

(1)  Standard  of  Care.  The  standard  currently  applied 
in  most  states  is  based  upon  customs  recognized  and 
practiced  in  the  local  community  by  what  similar 
health  care  providers  customarily  do  in  similar  situa- 
tions.2* Under  the  fault-based,  administrative  pro- 
posal, the  Board  would  apply  an  alternative  standard, 
focusing  on  whether  the  challenged  actions  fell  within 
the  "range  of  reasonableness,"  to  be  determined  by 
reference  to  the  standards  of  a  prudent  and  competent 
practitioner  in  the  same  or  similar  circumstances.  5  ■ 
This  formulation  recognizes  that  a  broad  spectrum  or 
medical  care  is  reasonable  and  should  not  result  in  the 
imposition  of  liability,  it  permits  health  care  providers  j 
to  employ  a  course  of  treatment  that  is  recognized  as  ; 
appropriate  by  a  respectable  minority  of  their  col-  j 
leagues.  At  the  same  time,  this  standard  frustrates  j 
striving  toward  a  national  standard  of  care.  Statewide 
and  nationwide  care  standards  underpin  the  move- 
ment to  forge  medical  practice  guidelines.  Such  guide- 
lines, whether  official  or  voluntary,  could  raise  health 
care  quality,  lower  cost,  and  provide  safe  harbors 
against  malpractice  charges.  Since  organized  medi- 
cine's alternative  has  been  drafted  for  the  states,  each  i 
state  may  wish  to  craft  its  care  standards  based  upon  j 
such  considerations. 

(2)  Causation.  The  causation  standard  for  determin-  i 
ing  liability  is  significantly  modified.  In  many  states,  j 
when  more  than  one  possible  cause  of  the  patient 's  I 
injury  exists,  recovery  is  denied  unless  the  health  care  ' 
provider  was  more  than  50^  responsible  for  the  pa-  \ 
tient's  loss.-7  Under  the  proposed  standard,  recovery  i 
is  permitted  if  the  provider's  negligence  is  merely  a 
"contributing  factor™  in  causing  the  injury.  The  con-  I 
duct  is  deemed  a  contributing  factor  if  it  substantially  I 
increased  the  risk  of  an  injury  and  such  injury  in  fact 
occurred.  Damages  would  be  apportioned  according  to  , 
the  physician's  degree  of  fault  under  a  purely  compar-  I 
ative  responsibility  standard.  The  long-standing  rule  \ 
of  joint  and  several  liability  would  be  abolished. 

By  making  providers  liable  for  damages  in  pro-  1 
portion  to  their  actual  responsibility,  the  suggested  ! 
standard  is  more  generous  to  patients  than  the  current 
law  applied  in  most  jurisdictions,  since  it  allows  re- 
covery even  if  causes  aside  from  the  physician's  neg- 
ligence are  responsible  for  more  than  50^  of  the 
injury.  At  the  same  time,  the  "contributing  factor"' 
standard  is  arguably  fairer  to  health  care  professionals 
by  recognizing  the  role  of  preexisting  conditions  in 
otherwise  negligently  caused  injuries.  It  reflects  the 
uncertainty  inherent  in  the  practice  of  medicine  and 
avoids  the  arbitrariness  of  cutting  off  all  recovery  at 
a  fixed  rate  of  causation. 


SPRING  1991,  VOL  1,  NO.  4 


49? 


72 


(3)  Informed  Consent  The  proposed  alternative 
adopts  the  current  minority  rule  for  informed  consent. 
The  minority  rule  evaluates  the  adequacy  of  disclosure 
of  information  in  obtaining  consent  from  the  reason- 
able patient's  perspective,  rather  than  the  health  care 
provider's  perspective.  Proponents  argue  that  the  rea- 
sonable patient  standard  is  fairer  to  patients,  will 
facilitate  greater  communication  between  the  patient 
and  health  care  provider,  and  will  lead  to  better  shared 
decision  making,  which  may  help  to  reduce  the  inci- 
dence of  malpractice.  Opponents  argue  that  this  fea- 
ture reduces  the  fault  concept's  robustness  and  pro- 
vides a  safe  harbor  from  liability  in  the  absence  of 
practice  guidelines. 

(4)  Damages.  The  proposal  also  urges  certain  changes 
in  the  law  of  damages.  Economic  damages  will  con- 
tinue to  restore  injured  patients  to  the  position  they 
occupied  "but  for"  their  injuries.  The  proposal  pro- 
vides that  specific  guidelines  would  be  developed 
through  rule  making  for  the  different  components  of 
economic  damages,  including  interest  rates,  work  and 
life  expectancy,  and  the  costs  of  medical,  rehabilita- 
tive, custodial,  housekeeping,  and  child  care  services. 
Hearing  examiners  would  assure  greater  consistency 
and  predictability  by  making  specific  awards  for  each 
item  of  requested  damages.  In  addition,  any  award  of 
future  damages  in  excess  of  $250,000  would  be  paid  in 
accordance  with  a  periodic  payment  schedule.  In  gen- 
eral, damage  awards  would  be  reduced  by  collateral 
source  payments,  those  costs  recouped  through  insur- 
ance and  lost  work  payments. 

The  Model  Act  also  would  define  and  limit  non- 
economic  damages.  Such  damages  would  be  capped  at 
an  amount  ranging  from  S 150.000  to  $700,000,  de- 
pending upon  the  life  expectancy  of  the  patient  prior 
to  the  injury.  The  cap  is  defined  as  an  amount  equal 
to  one-half  of  the  average  annual  wage  in  the  state 
multiplied  by  the  claimant's  life  expectancy.  The  cap 
is  justified,  in  part,  because  of  the  free  legal  represen- 
tation feature  for  meritorious  claims;  there  is  no  need 
for  an  award  of  non-economic  damages  to  cover  the 
plaintiffs  attorney's  fees. 
Strengthened  Professional  Regulation 

In  addition  to  its  procedural  reform  and  substan- 
tive law  changes,  the  fault-based,  administrative  pro- 
posal is  also  designed  to  strengthen  the  process  for 
credentialing  and  disciplining  physicians.  It  sides  with 
the  growing  critical  chorus  charging  state  medical 
boards  with  ineffective  and  self-serving  conduct.2"  It 
provides  an  elaborate  process,  including  emergency 
procedures,  for  disciplining  and  suspending  incompe- 
tent or  dangerous  physicians. 

Additional,  more  general,  efforts  are  intended  to 
reduce  frequency  of  negligent  acts  through  mandatory 
participation  in  continuing  medical  education  and  in 
quality  assurance/risk  management  programs.  Under 
the  proposal,  the  Board  would  create  and  maintain  a 
clearinghouse  for  reports  from  hospitals,  insurers, 
courts,  and  physicians.  The  clearinghouse  would  re- 


ceive reports  of  any  settlements  or  awards  made  in 
the  claims  resolution  and  any  notifications  of  discipli- 
nary actions  taken  by  other  states.  Information  col- 
lected under  this  proposal  may  overlap  with  the  re- 
porting already  provided  for  under  current  federal 
law.29 

To  promote  review  of  physicians'  practices,  the 
proposal  includes  several  types  of  reporting  require- 
ments. These  include  mandatory  biannual  hospital 
review  of  physician  performance  in  connection  with 
staff  privileges  and  information  provision  regarding 
substandard  performance.  Physicians  are  required  to 
have  adequate  insurance  coverage  or.  alternatively, 
they  will  have  to  document  the  availability  of  assets 
that  could  be  used  to  satisfy  an  adverse  medical  lia- 
bility judgment.  Courts  in  the  states  are  required  to 
report  any  criminal  convictions  of  physicians.  Physi- 
cians not  otherwise  affiliated  with  an  institution  that 
conducts  the  required  biannual  credentialing  review 
are  required  to  report  directly  to  the  Medical  Practices 
Review  Board. 

Summary 

In  a  bold  sweep  of  procedural  reforms,  paid  and 
guaranteed  claimant  legal  representation,  substantive 
law  codification,  and  practice  oversight,  the  proposed 
administrative  alternative  promises  advantages  for 
health  care  consumers  injured  in  the  course  of  diag- 
nosis or  treatment.  At  the  same  time,  it  would  abolish 
medical  negligence  as  a  cause  of  action  and  would 
disable  the  common  law  courts  from  adjudicating  such 
disputes.  Policy  makers  should  ca.efully  weigh  the 
trades  involved.  As  our  mini-studies  suggest,  the  quid 
pro  quo  for  the  parties  appears  to  be  substantial.  The 
tradeoff  between  use  of  the  jury  system  and  greater 
access  to  the  legal  system  and  realization  of  faster 
compensation  is  worthy  of  serious  consideration  in 
general.  The  alternative  system  is  sufficiently  thought 
through  to  permit  a  principled,  well-evaluated,  pilot 
operation  of  the  administrative  alternative. 


Papers  Contracted  with  Experts:  First  Mini- 
study 

The  first  mini-study  conducted  at  Georgetown 
University  was  a  collection  of  four  papers  contracted 
with  medical  malpractice  experts  reasonably  expected 
to  articulate  their  analyses  within  a  defined  sector  of 
the  health  care  community.  Randall  Bovbjerg,  Esq., 
Urban  Institute,  was  selected  to  portray  consumer 
interests  and  insurance  considerations  within  a  health 
policy  analyst's  perspective.  Mary  Ann  Baily,  Ph.D., 
George  Washington  University,  was  asked  to  assess 
organized  medicine's  proposal  from  the  health  care 
economist's  perspective.  Laura  L.  Morlock.  Ph.D., 
University  of  Maryland,  was  chosen  to  evaluate  the 
proposal  from  a  medical  tort  reform  perspective.  J. 
Douglas  Peters,  managing  partner  in  a  Detroit.  Mich- 
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igan.  law  firm,  assessed  the  proposal  from  the  plain- 
tiffs' counsel  perspective. 

While  they  were  asked  to  comment  on  specific 
issues  such  as  the  administrative,  fault-based  system's 
fairness  and  feasibility,  the  writers  were  given  wide 
latitude  to  analyze  ail  of  the  proposal's  features.  Each 
writer  found  things  to  admire  and  reject  in  the  pro- 
posal. More  important,  they  independently  agreed 
that  the  fault-based  administrative  alternative  should 
be  demonstrated  in  practice.-*0 

Health  Policy  Analysis  Perspective:  Bovjberg 

Bovbjerg  placed  organized  medicine's  proposal  in 
a  policy  reform  perspective.  A  torrent  of  mid-1970s 
and  mid-1980s  changes  had  been  "less  of  the  same," 
meaning  that  pro-plaintiff  changes  accomplished  by 
judicial  decision  or  societal  change  were  rolled  back 
by  tort  reform.  Many  states'  reforms  involved  "take- 
away" proposals  that  pitted  the  medical  establishment 
against  plaintiffs'  attorneys.  Despite  the  seriousness 
of  the  malpractice  issues,  the  debate  was  seldom  fo- 
cused on  how  to  improve  the  functioning  of  the  tort 
system. 

The  fault-based  administrative  proposal  is  notable 
in  that  it  represents  a  major  tort  reform  contribution. 
Its  comprehensive  approach  transcends  the  prior 
"take-away"  mentality;  it  represents  a  "major  ad- 
vance" over  organized  medicine's  previous  negativism. 
Rather  than  being  driven  by  a  crisis  mentality,  the 
integrated  scheme  focuses  on  the  problems  of  civil 
justice,  questions  of  access  to  justice,  and  fairness  of 
results. 

Bovbjerg  questioned  whether  the  proposal's  un- 
derpinning critique  of  the  current  civil  justice  system 
is  persuasive.  Some  criticisms  were  indeed  well- 
founded.  The  author  cited  strong  evidence  that  the 
current  system  had  failed  in  its  goal  of  compensating 
those  injured  by  medical  negligence.  Current  methods 
for  ascertaining  damages  are  inadequate;  damages  law 
is  quite  flexible,  and  inconsistency  among  cases  re- 
sults. Bovbjerg  generally  expressed  support  for  the 
organized  medicine's  legal  reforms,  noting  that  the 
proposals  were  sensible  extensions  of  existing  legal 
trends  with  respect  to  the  standard  of  care,  the  law  of 
damages,  and  informed  consent. 

Other  criticisms  of  the  judicial  system,  Bovbjerg 
emphasized,  could  not  be  proven.  He  questioned 
whether  the  proposal  had  met  its  burden  of  showing 
that  the  problems  with  litigating  malpractice  cases 
were  any  more  serious  than  such  problems  in  other 
litigation  contexts  so  as  to  justify  such  special  treats 
ment.  The  proposal's  negligence  deterrence  provisions 
were  less  clear  little  was  known  about  the  relationship 
between  malpractice  and  deterrence.  The  proposal's 
assumptions  as  to  the  incompetence  of  juries,  however, 
could  not  be  directly  proven.  One  can  speculate  that 
jurors  are  biased  in  favor  of  plaintiffs,  but  proof  is 
lacking.  While  it  is  difficult  to  believe  that  the  current 
system  is  optimal,  many  believe  that  jurors  are  capa- 
ble, in  most  cases,  of  understanding  the  issues  pre- 


sented, even  if  significant  time  land  hence  expense > 
are  required  to  educate  them.  More  importantly,  the 
relevant  question  is  not  simplv  whether  juries  are 
competent,  but  whether  the  entire  litigation  system— 
which  includes  the  roles  played  by  liability  adjusters 
and  attorneys  who  resolve  many  cases  through  settle- 
ment—is competent. 

While  litigation  screening  panels  had  promised 
procedural  improvements,  they  failed  to  demonstrate 
them.  New,  proactive  methods  are  needed  to  identify 
claimants.  Bovbjerg's  primary  concern  was  his  "nag- 
ging fear"  that  the  administrative  system  would  be 
predisposed  to  defendants,  owing  to  the  nature  of  the 
Board's  structure.  Questions  of  the  proposal's  political 
feasibility  and  its  constitutional  validity  turn  on  its 
perceived  fairness;  it  cannot  appear  that  the  medical 
profession  has  "captured"  the  dispute  resolution  proc- 
ess. The  ultimate  question  is  whether  this  approach 
would  be  perceived  as  more  pro-defendant  than  the 
current  system.  On  the  other  hand,  organized  medi- 
cine deserves  a  chance  to  demonstrate  its  commitment 
to  even-handedness. 

Health  Law  Economics  Perspective:  Baily 

After  acknowledging  many  of  current  medical  neg- 
ligence dispute  system's  failures.  Baily  observed  that, 
in  light  of  so  many  faults,  even  a  "very  flawed  alter- 
native  could  be  superior";  the  question  may  not  be  ! 
whether  organized  medicine's  plan  is  "right."  but  sim-  | 
ply  whether  it  is  "better."  While  answering  this  limited  ■ 
question  was  difficult,  Baily  noted  that  the  proposal 
had  three  major  potential  strengths.  First,  it  would 
likely  result  in  improvements  in  enunciating  the  legal 
standard  of  care.  Since  the  medical  profession  estab- 
lishes the  actual  standard  of  care  through  its  delivery 
of  medical  services,  it  was  fully  appropriate  that  the 
medical  community  have  a  more  substantial  say  in  the 
articulation  of  its  legal  standard.  This  was  especially 
true  given  the  imprecision  of  the  current  method  for 
ascertaining  the  applicable  standard.  While  juries  may  I 
well  do  their  best,  the  occasional  aberrant  result  can 
send  strong  shock  waves  through  the  medical  com- 
munity. 

Baily  predicted  that  the  proposal  would  improve 
the  tort  system's  deterrence  function.  By  providing  an 
inexpensive  screening  mechanism  for  those  suspecting 
malpractice,  the  plan  should  have  the  positive  effect 
of  uncovering  previously  undetected  acts  of  negli- 
gence, especially  where  the  damages  were  modest. 
Similarly,  specialization  of  the  decision  making  func- 
tion almost  certainly  would  promote  consistency,  par- 
ticularly with  respect  to  the  determination  of  compen- 
sation levels,  which  appear  quite  arbitrary  at  present. 
This,  in  turn,  could  promote  the  deterrence  function. 

A  third,  positive  feature  is  the  structured  linkage 
between  claims  adjudication  and  quality  assurance. 
Malpractice  can  fall  on  a  continuum  ranging  from 
deliberate  error  (owing  to  personal  gain  or  substance 
abuse)  to  isolated  mistakes.  Many  of  the  errors  in  the 
middle  range  stem  from  careless  habits,  lack  of  knowl- 
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edge,  or  inadequate  skills  that  could  perhaps  have 
been  avoided.  The  proposal  deals  with  the  source  of 
the  problem  through  better  disciplinary  controls  and 
quality  assurance  programs;  it  represents  a  welcome 
shift  in  emphasis.  Baily  observed  that  attaining  a 
system  that  considers  standard  of  care  issues  in  light 
of  cost  considerations  would  be  a  major  achievement. 

Baily 's  concerns  are  straightforward,  directed 
largely  to  managerial  issues.  The  Medical  Practices 
Review  Board's  actual  implementation  almost  cer- 
tainly would  be  affected  by  unanticipated  impacts. 
She  questioned  how  the  Board's  operations  could  be 
financed;  costs  could  exceed  those  of  the  current  sys- 
tem; plaintiffs'  attorneys  claims  screening  functions 
would  become  a  responsibility  of  the  state;  an  under- 
funded demonstration  would  create  an  unrecoupable 
credibility  loss  for  the  administrative  alternative. 

Given  the  Board's  structure,  Baily  worried,  there 
was  a  risk  that  a  small  group  of  individuals — consist- 
ing primarily  of  the  Board  members — would  control 
the  determination  of  the  applicable  standard  of  care. 
While  many  cases  are  easy  to  resolve,  others  present 
difficult  standard  of  care  questions.  On  the  other  hand, 
Baily  concluded,  the  Board's  expertise  and  involve- 
ment with  quality  assurance  programs  was  more  likely 
to  "facilitate  orderly  evolution  of  the  standard  of  care, 
so  that  sensible  cost -benefit  tradeoffs  can  be  made 
without  fear  of  litigation."  While  fault-based  systems 
overemphasize  negligence  and  underestimate  adverse 
outcomes,  the  fault-based  system  provides  better  de- 
terrence than  a  no-fault  system.  On  balance,  Baily 
welcomed  the  possibility  of  the  proposal's  demonstra- 
tion. 

Medical  Tort  Reform  Perspective:  Mohock 

Morlock's  analysis  was  based  in  large  part  on  a 
comparison  of  organized  medicine's  proposal  with 
Maryland's  experience  instituting  a  pretrial  screening 
agency.  Under  the  Maryland  approach,  virtually  all 
medical  malpractice  claims  are  submitted  to  a  three- 
arbitrator  panel  that  addresses  both  liability  and  dam- 
ages. While  litigants  have  a  right  to  return  to  court 
and  a  "normal"  trial,  there  is  a  presumption  that  the 
panel  decision  is  correct.  Initial  concerns  about  pro- 
defendant  determinations  and  large  increases  in  the 
number  of  claims  filed  were  unrealized. 

In  the  first  8  years  of  the  program,  slightly  over 
2.200  claims  were  filed.  Only  some  of  the  claims  re- 
sulted in  actual  hearings:  about  50%  of  the  claims 
were  closed  without  a  formal  filing  with  the  adminis- 
trative agency  responsible  for  handling  the  arbitra- 
tions. Of  those  claims  filed  with  the  agency,  a  large 
majority  settled  or  were  dismissed  prior  to  the  hearing. 
In  the  remaining  cases  that  went  to  hearing,  the 
plaintiff  prevailed  in  40%  of  the  cases.  Compared  with 
plaintiff  prevalence  rates,  estimated  by  the  U.S.  Gen- 
eral Accounting  Office  at  22%,  Morlock  concluded 
that  there  was  no  evidence  of  pro-defendant  bias  in 
the  Maryland  experience,  despite  the  fact  that  doctors 


were  regularly  employed  on  the  panels  as  decision 
makers. 

Moreover,  the  pretrial  arbitration  experience  in 
Maryland  was  apparently  efficient  in  that  it  reduced 
the  number  of  disputes  requiring  formal  adjudication 
and  decreased  the  average  disposition  time.  Only  2.3% 
of  all  claims  proceeded  to  formal  trial,  about  one- half 
the  national  average.  Similarly,  disposition  times  in 
Maryland  were  less  than  the  national  average. 

These  findings  favor  predictions  that  organized 
medicine's  alternative  can  be  achieved  through  an 
administrative  structure.  Maryland's  system  did  not 
cause  a  flood  of  claims,  nor  did  it  apparently  work  to 
deprive  meritorious  plaintiffs  of  a  recovery.  Without 
evidence  of  a  pro-doctor  bias  in  Maryland's  scheme. 
Morlock  stated  that  the  fault-based  administrative 
proposal  offered  the  potential  for  improving  patient 
access  to  the  system,  expecially  if  it  were  well  publi- 
cized. 

Two  changes  would  predictably  serve  to  increase 
the  proportion  of  claims  that  resulted  in  an  award  of 
compensation:  (1)  shorter  stature  of  limitations  pe- 
riods would  reduce  "evidentiary  decay"  of  the  case: 
and  (2)  availability  of  an  "experienced  attorney  at  no 
cost"  should  increase  the  porportion  of  successful 
claims.  This  prediction  could  well  be  a  dominant  one: 
in  the  2,21?  claims  filed  with  the  Maryland  adminis- 
trative agency,  a  total  of  1.169  different  claimants* 
attorneys  were  involved.  The  experience  level  of  the 
attorney  was  "among  the  strongest  predictors  of  how 
the  claim  was  resolved:  more  experienced  attorneys 
were  more  likely  to  settle  prior  to  a  formal  hearing  or 
to  resolve  the  case  at  a  hearing."  Morlock  also  noted 
serious  concern  with  the  recent  changes  in  the  Mary- 
land rules.  In  1986.  the  state  law  was  changed  to 
require  claimants  to  present  a  certificate  of  merit,  and 
it  also  imposed  a  $350,000  cap  on  non-economic  dam- 
ages. These  changes  may  have  triggered  an  observed 
36%  claims  reduction. 

Based  upon  the  Maryland  experience.  Morlock 
expected  that  the  administrative  alternative — assum- 
ing competent  implementation — could  serve  to  in- 
crease predictability  and  promote  earlier  settlement. 
The  key  issue  for  effective  implementation  is  the 
Board's  "degree  of  success  in  attracting  sufficient  re- 
sources and  well  qualified  personnel."  As  suggested  by 
others,  serious  constitutional  challenges  would  almost 
certainly  be  raised.  Given  the  perceived  utility  of  the 
Maryland  experience,  the  writer  suggested  that  the 
proposal's  sponsors  consider  an  amendment  making 
the  proposal  nonbinding  as  a  means  of  escaping  con- 
stitutional and  political  distractions. 

Morlock  concluded  that  organized  medicine's  ap- 
proach to  integrating  malpractice  and  disciplinary- 
systems  was  "potentially  a  powerful  strategy  for  ad- 
dressing many  of  the  current  problems  with  physician 
oversight  as  performed  by  state  medical  boards." 
Moreover,  there  was  reason  to  believe  that  the  linkage 
could  be  made.  Disciplinary  effects  would  not  have  to 


500 


COURTS,  HEALTH  SCIENCE  &  THE  LAW 


75 


await  resolution  of  a  negligence  dispute— as  is  now 
currently  the  norm— but  could  begin  while  the  current 
litigation  was  still  pending.  The  potential  for  devel- 
oping more  detailed  information  on  outcomes  to  iden- 
tify suboptimal  procedures — in  addition  to  the  tradi- 
tional justification  of  ferreting  out  the  few  "bad  apple" 
doctors— is  a  major  advantage. 

Plaintiffs'  Counsel  Perspective:  Peters 

Analysis  of  organized  medicine's  proposal  must 
take  cognizance  of  the  views  of  the  plaintiffs'  bar, 
given  their  direct  stake  in  the  current  system  and  also 
their  role  as  a  proxy  for  the  interest  of  the  general 
public.  While  Peters  judged  that  adoption  of  the  ad- 
ministrative alternative  did  not  serve  those  interests, 
he  did  recommend  that  it  be  tested  on  a  small  scale 
and  that  it  be  directed  to  stimulate  claims  from  people 
alleging  smaller  damages. 

Indeed,  Peter's  analysis  was  more  than  critical;  he 
judged  that  the  plan  was  fundamentally  unconstitu- 
tional, unfair,  and  unsound.  The  proposal,  he  wrote, 
"sidesteps  hundreds  of  years  of  Anglo-American  jus- 
tice" from  Magna  Carta  to  Constitution  to  common 
law.  Peters  admitted  that  the  system  as  presently 
constituted  was  far  from  perfect,  noting  that  it  "pro- 
vides excellent  compensation  for  big  injuries,  poor  or 
no  compensation  for  small  injuries,  and  no  compen- 
sation for  those  who  do  not  realize  they  have  a  claim." 

Aside  from  matters  concerning  dispute  resolution 
policy,  Peters'  -most  defined  criticism  concerned  the 
institutional  incompetence  of  administrative  agencies. 
This  criticism  stemmed  from  several  observations. 
First,  little  in  the  history  of  medical  disciplinary  agen- 
cies suggested  any  ability  to  perform  the  tasks  to  be 
assigned  under  the  Model  Act's  provisions.  These  are 
the  same  agencies  that  were  "chronically  underfunded, 
understaffed,  [and]  undermotivated  in  their  task  of 
tackling  physician  discipline."  Second,  managerial  ob- 
stacles were  pervasive:  if  claims  were  added  involving 
issues  often  more  complex  than  competency  issues, 
the  Board's  performance  could  only  deteriorate. 

Serious  questions  were  also  raised  about  staffing 
the  Board.  If  an  anticipated,  desired  increase  in  claims 
were  realized,  would  the  Board  conceivably  have 
enough  attorneys  and  hearing  officers  to  handle  the 
increased  number?  Would  the  staff  attorneys  be  pro- 
vided sufficient  funds  to  retain  competent  experts? 
Would  they  have  time  to  do  the  necessary  research? 

Given  the  proposed,  arbitrarily  shortened  limita- 
tions on  discovery,  the  author  suggested  that  the  qual- 
ity of  representation  almost  certainly  would  be  lower 
than  currently  observed.  This  would  likely  create  un- 
fairness. 

As  one  example  of  unfairness  built  into  the  Med- 
ical Practices  Review  Board's  Model  Act,  Board  at- 
torneys are  apparently  limited  to  using  in-state  ex- 
perts while  defendants  remain  free  to  retain  any  ex- 
pert. Given  the  likely  difficulty  of  obtaining  in-state 
experts  to  testify  against  their  friends  and  colleagues, 
these  equitable  concerns  are  great. 


Finally,  Peters  questioned  the  ability  of  state- 
employed  hearing  officers  as  well  as  their  potential  ! 
lack  of  independence.  While  law  firms  have  the  option 
of  increasing  or  decreasing  their  resources  depending  ! 
on  the  number  of  cases  they  have.  Peters  noted,  the 
Board  would  not  have  that  flexibility,  given  the  con-  i 
straints  of  government  shortages  and  budgetary  die-  j 
tates.  Such  inflexibility  could  lead  to  a  diminished 
work  product  or  chronically  overburdened  staff. 

"In  sum,  the  act's  design  is  fatally  flawed  and  ! 
probably  irreparable.  To  emulate  or  build  on  the  i 
crumbling  foundation  of  state  medical  boards:  to 
create  a  closed  economic  funding  system:  to  create  j 
built-in  conflicts  of  interest  between  act  lawyers  I 
and  claimants:  to  give  boards  the  power  to  enact  ' 
rules  and  regulations  and  define  standards  of  care  j 
which  are  beyond  appellate  review;  to  fail  to  pro- 
vide a  basis  for  determining  staffing  levels. .  ."  i 
[will  assure  the  Board's  failure]. 


Georgetown's  Findings:  Contract  Paper  Impli- 
cations and  Five  Additional  Mini-studies 
Contract  Papers'  Cross-Cutting  Implications 

Peters'  critique  and  the  other  writers'  analyses 
contributed,  in  part,  to  an  analytic  scheme  for  the 
empirical  and  secondary  studies  Georgetown  deployed 
in  its  efforts  to  provide  an  even-handed,  if  prospective, 
assessment  of  organized  medicine's  alternative.  Pe-  , 
ters'  analysis  implies  an  irremediable,  economically  [ 
powered,  professional  state -of- war  among  physicians,  j 
attorneys,  and  patients.  The  only  people  not  organized  i 
to  play  these  war  games.  Peters  and  the  others  agree.  ! 
are  the  small  claimants  whose  injuries  attract  little  ! 
interest  from  other  players.  Harvard's  data  from  New 
York  hospital  records  suggest  that  small  claimants  ' 
lack  access  to  the  legal  game.  As  a  group,  they  seem 
to  be  older  and  lower  income  people. 

Peters  and  the  other  three  contracted  analysts 
agree  on  one  additional  theme:  empowerment  of  the  j 
small  claimant  is  desirable,  and  organized  medicine's 
proposal  for  a  fault-based  administrative  agency  could  I 
open  windows  of  access  opportunity  for  such  empow-  j 
erment.  But  with  such  high  stakes  already  implanted  j 
in  a  working-but-unsatisfactory,  socially  costly,  med-  \ 
ical  negligence  system,  some  observers  believe  that  ! 
the  uncertainty  created  by  a  new  institution  wouid  | 
fuel  conflict  unless  the  actors  in  the  current  system  j 
are  provided  a  stake  in  charting  a  new  one. 

Others  regard  such  a  view  as  a  self-fulfilling 
prophecy,  antithetical  to  rational  thought.  If  an 
agency  such  as  the  administrative  alternative  were  to 
bring  peace  and  cooperation  to  patient-physician  re- 
lations, with  the  assistance  of  legal  services,  through 
objectively  and  perceivedly  fair  procedures  and  stand- 
ards, this  view  holds,  the  public  interest  surely  would 
be  served. 

Georgetown's  six  mini-studies  imply  that  the  ad- 
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ministrative  alternative  could  be  crafted  to  satisfy 
both  views — the  war  game  view  and  the  rationalistic, 
health  policy  view.  It  is  not  necessary  to  make  a  choice 
between  one  and  the  other.  While  such  accommoda- 
tion may  be  difficult  to  achieve,  and  while  a  truce 
between  medicine  and  science  may  take  some  time  to 
sel,  we  conclude  that  the  goals  are  achievable  within 
the  general  design  offered  in  organized  medicine's 
administrative,  fault-based  proposal.  To  lay  a  foun- 
dation for  this  theme,  we  summarize  here  our  mini- 
studies'  findings.  In  this  article's  last  section,  we  ex- 
trapolate from  those  findings  the  modifications 
needed  in  organized  medicine's  Model  Act  to  accom- 
modate both  the  war  game  and  the  rationalistic  per- 
spectives. 

Findings  from  the  Five  Additional  Mini-studies 

•  The  administrative  alternative  is  designed 
to  borrow  from  the  best  practices  and  procedures 
of  the  workers'  compensation  systems  in  George- 
town's study  of  such  an  expert  agency. 

•  The  administrative  alternative  can  feasibly 
be  adapted  from  the  workers'  compensation  ex- 
perience of  good  government  states  such  as  Wis- 
consin. 

•  Both  the  Wisconsin  Division  of  Workers' 
Compensation  and  an  opportunistic  review  of  the 
Wisconsin  Securities  Commission  disclose  that 
claims  adjudication  and  professional  discipline 
can  be  housed  in  the  same  agency.  Moreover,  our 
reviews  of  financing  methods  of  Maryland's 
Health  Care  Arbitration  Office  and  the  State 
Medical  Board — fortified  by  recent  data  issued  by 
the  Inspector  General's  Office  of  the  Department 
of  Health  and  Human  Services  and  the  Federation 
of  State  Medical  Boards— suggest  that  a  proposed 
Medical  Practices  Review  Board  can  feas.'oly  be 
financed. 

•  Judges  and  court-related  personnel  evi- 
denced unexpected  flexibility  in  roughly  equal  di- 
visions of  those  who  favored  vesting  medical 
claims  disputes  in  such  an  expert  agency,  those 
opposed  to  such  a  change,  and  those  who  were 
neutral  and  might  move  toward  or  away  from  such 
a  proposal. 

•  Majorities  of  29  experts  closely  surveyed  in 
a  Delphi  study  judged  the  proposal  to  improve 
efficiency  of  claims  resolution  and  improve  use  of 
medical  scientific  information;  a  majority  judged 
the  proposal  not  to  be  as  fair  as  the  current  system, 
although  a  substantial  minority  believed  an  ad- 
ministrative system  to  be  equally  or  more  fair. 

•  The  administrative  alternative  would  save 
up  to  50%  of  time  in  dispute  resolution  from 
claims  filing  to  compensation  and  could  cost  the 
public  significantly  less  to  operate  the  agency  than 
judicial  system  costs. 

•  While  political  and  constitutional  ques- 
tions are  yet  unsettled,  such  obstacles,  from  infor- 


mation gleaned  in  the  states  studied,  might  be 
overcome,  with  a  few  modifications,  through 
amendments  to  the  proposed  agency's  center- 
piece—free, quaranteed  legal  representation  for 
claimants. 

In  sum,  Georgetown's  study  staff  concludes  that 
the  proposed  agency  could  be  positioned  to  address 
the  most  important  deficiencies  resident  in  the  current 
civil  resolution  of  medical  negligence  disputes.  The 
workers'  compensation  model  provides  a  useful  tem- 
plate, one  that  likely  would  be  cost-effective.  The 
provision  of  paid  legal  counsel  would  be  a  major  step 
forward  in  patient  empowerment  at  an  affordable 
price  level,  .especially  in  light  of  the  public  costs  of 
running  the  courts.  To  be  sure,  two  important  issues 
lay  outside  our  study's  boundaries— the  fiscal  impact 
of  small  claims  increase  heralded  by  the  Harvard  study 
reported  midway  through  the  Georgetown  effort,  and 
a  thorough  constitutional  analysis  of  the  administra- 
tive alternative.  Such  issues  should  be  answered  in 
service  to  strategic  operational  planning  of  the  pro- 
posed agency's  implementation.  However,  the  infor- 
mation currently  available  strongly  suggests  that  the 
administrative  alternative  could  function  successfully 
in  a  state  committed  to  its  goals  and  a  careful  dem- 
onstration of  their  implementation.  It  is  possible  that 
a  first  demonstration  would  be  very  successful,  in  part 
owing  to  the  failure  avoidance  activities  its  sponsors 
would  take  in  the  sunshine  of  continuous  national 
attention. 

Predictions  That  Must  Await  a  Pilot  Test 

In  support  of  its  proposal,  organized  medicine 
made  a  number  of  assertions  as  to  the  plan's  impact, 
if  implemented.  These  predictions  included:  (1)  an 
increase  in  the  number  of  claims  filed  and  of  claimants 
receiving  a  recovery,  since  compensation  would  no 
longer  be  Limited  to  the  small  percentage  of  patients 
whose  damages  were  sufficiently  large  to  attract  pri- 
vate attorneys;  (2)  better  differentiation  between  mer- 
itorious and  nonmeritorious  claims;  and  (3)  improved 
procedural  efficiency  owing  to  the  expertise  of  the 
decision  makers.  The  question  remains  as  to  whether 
these  predictions  would  in  fact  be  realized.  They  can. 
however,  be  posed  as  high  priority  research  issues  and 
be  built  into  a  demonstration  project's  evaluation 
package.  Such  net  impact  research  would  help  find 
definitive  answers  to  questions  that  have  long  plagued 
the  present  system  as  well. 

Similar  working  hypotheses  can  be  generated  for 
other  predictions  advanced  by  organized  medicine  or 
any  of  the  authorities  enlisted  to  help  Georgetown's 
study.  A  strategic  plan  and  a  research  strategy  could 
be  developed  for  incentives  to  attain  physician  partic- 
ipation in  state-sponsored  credentialing  reviews;  ef- 
forts to  attain  physicians'  reports  of  suspected  incom- 
petence, impairment,  and  drug  or  alcohol  dependence 
among  their  colleagues;  or  Medical  Practices  Review 
Board  staffing  patterns  to  investigate  substandard 
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performance  based  upon  information  contained  in  the 
various  reports  mentioned  above  or  as  filed  by  mem- 
bers of  the  public. 

Weaknesses  in  the  Proposed  Scheme 

While  a  test  of  the  Medical  Practices  Review 
Board  would  thus  be  very  useful  to  governments  and 
professional  associations,  promotion  of  a  research 
agenda  is  not  the  equivalent  of  saying  that  the  George- 
town review  found  no  defects  in  and  revealed  no 
cautions  about  organized  medicine's  model.  Discussed 
at  greater  length  in  this  article's  last  section,  the  Board 
impliedly  sets  legal  services  standards,  but  the  Model 
Act  articulates  none.  Furthermore,  while  incentives 
for  participation  of  the  plaintiffs'  bar  are  not  ruled 
out  by  the  Model  Act.  neither  are  they  addressed  in 
organized  medicine's  proposal. 

Furthermore,  restructuring  of  the  reporting  rela- 
tionships between  the  proposed  agency's  executive 
management  and  its  claimant-serving  legal  staff  is 
absolutely  essential  to  retain  health  consumers'  con- 
fidence in  tne  agency's  fairness.  Legal  help  should  be 
available  initially  (prior  to  claims  filing)  and  contin- 
ually to  claimants,  not  predicated  upon  a  claims  ex- 
aminer's certificate  of  merit. 

Public  sensitization  to  the  agency's  availability 
requires  enhanced  agency  visibility  and  avoidance  of 
some  medical  boards'  virtual  invisibility.  If  the  new 
institution  is  dedicated  to  a  more  open,  more  effective 
system  of  medical  professional  regulation,  provisions 
to  that  end  may  best  be  written  in  the  Board's  au- 
thorizing legislation  and  not  delegated  to  later  rule 
making. 

One  important  issue  may  have  practical  as  well  as 
constitutional  implications  for  the  proposed  Board's 
fate:  the  way  the  Model  Act  carves  out  administrative 
jurisdiction  for  direct  health  care  providers — physi- 
cians, hospitals,  nurses,  technicians,  tor  example— but 
leaves  indirect  health  care  providers — druggists,  phar- 
maceutical companies,  medical  device  manufacturers, 
independent  testing  laboratories,  for  example— in  the 
current  litigation  system.  The  practical  issue  is  a 
possible  "procedural  nightmare."  identified  by  judicial 
members  of  Georgetown's  advisory  committee  and 
publisned  in  Courts,  Health  Science  &  the  Law.  1.  at 
48.  A  mandatory  administrative  system  for  adjudica- 
tion of  claims  couid  include  "any  act  incident  to  or 
arising  out  from  a  health  care  provider/health  care 
consumer  transaction  alleged  to  have  led  to  a  patient's 
injury."  Not  only  would  such  authority  likely  avoid 
fragmentation  of  dispute  resolution,  but  it  could  ad- 
dress equal  protection  of  the  law  issues  that  some 
Delphi  survey  experts  identified  as  potential  consti- 
tutional challenges  to  the  Model  Act. 

Other,  arguably  less  urgent,  issues  could  be  ad- 
dressed as  well.  A  public  advisory  commission  should 
be  considered  as  the  proposed  Medical  Practices  Re- 
v  *■  Board's  public  reporting  authority.  And  a  major, 
expert-based  consensus  effort  to  resolve  constitutional 
issues  would  prove  helpful.  But  these  are  adjustments 


to  an  institutional  design  that  holds  promise  to  reach  ; 

a  truce  between  warring  factions  in  the  medical  liabil-  i 

ity  field.  They  are  refinements  of  a  proposed  system  i 
that  seeks  to  rationalize  medical  injury  compensation, 

promote  medical  professional  discipline,  empower  j 

people  who  now.  by  circumstance  or  choice,  are  aiien-  I 

ated  from  the  legal  system.  Such  adjustments  and  j 

refinements  have  been  drawn,  in  pan,  from  the  con-  i 

tract  writers'  comments,  summarized  above,  and  five  | 
additional  mini-studies,  described  bejow. 

Case  Study  of  a  "Best  Practices"  Workers'  Compen- 
sation Agency 

Summary  and  Conclusions.  Georgetown  concludes 
that  a  workers'  compensation  agency  model  is  an  apt  I 
analogue  for  organized  medicine's  proposed  Medical  ! 
Practices  Review  Board.  The  plan  for  such  a  Board  i 
ciosely  parallels  the  actual  structure  and  function  or  j 
at  least  one  operating  workers'  compensation  agency, 
the  Wisconsin  Division  of  Workers'  Compensation. 
We  conclude  from  our  empirical  study  of  the  Wiscon-  j 
sin  agency,  moreover,  that  an  expert  agency  can  op- 
erate fairly,  efficiently,  and  professionally  and  be  per- 
ceived to  do  so.  It  is  possible  to  avoid  the  specter  of  ' 
red  tape,  callous  disinterest,  perennially  starved  state 
budgets,  and  demoralized  state  employees  attributed 
by  some  as  the  inevitable  fate  of  an  administratively 
adjudicated  medical  claims  system.  The  simiiar  size, 
claims-processing  capabilities,  and  budget  of  the  Wis-  i 
consin  agency  suggest  that  the  proposed  Medical  Prac-  ' 
tices  Review  Board  could  be  an  organizationally  tea-  j 
sible  entity. 

A  case  study  was  conducted  in  the  State  of  Wis-  j 
consin.  together  with  workshop  to  deliberate  its  re-  | 
suits.  Organized  medicine  s  proposal  had  been  dis-  j 
cussed,  although  not  documented,  as  an  expert  agency  j 
in  the  nature  ot  workers'  compensation  agencies.  Since 
many  states  were  reconsidering  their  workers'  com- 
pensation schemes.  Georgetown  consulted  the  litera- 
ture and  expert  opinion  to  find  an  agency  thought  to  i 
operationalize  best  bureaucratic  practices.  Wisconsin  j 
was  selected,  and  the  Wisconsin  Division  of  Workers'  i 
Compensation  was  studied  on-site.  To  what  extent  j 
were  workers'  injury  claims  fairiy  and  efficiently  dealt  j 
with?  To  what  extent  could  the  workers'  compensa-  j 
tion  agency  be  used  as  a  prototype  for  the  Medicai 
Practices  Review  Board  proposed  by  organized  medi-  j 
cine1  What  implications  might  stem  from  the  tact 
that  the  workers'  compensation  system  is  based  on 
no-fault  principles  while  organized  medicine  s  pro- 
posal is  fault-based?  Serendipitously.  another  model 
surfaced  in  Wisconsin — the  state's  Securities  Com- 
mission, self-financed  and  complete  with  licensure  and 
claims  authority  under  one  administrative  roof.  How. 
we  asked,  could  the  Commission's  experience  illumi- 
nate the  claims  regulation  connection  built  into  the 
proposed  medical  practice  scheme? 

Georgetown's  study  team,  headed  by  attorney 
Sandra  S.  Thurston,  read  everything  available  aoout 
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the  Wisconsin  agency  and  then  visited  the  state.  In- 
terviews were  conducted  with  officials  inside  the  Di- 
vision of  Workers'  Compensation,  counsel  represent- 
ing claimants  and  employer-defendents.  academic 
evaluators.  and  former  administrative  law  judges.31  A 
draft  report  was  then  circulated  to  the  people  inter- 
viewed, and  comments  were  collected.  A  formal  report 
was  written,  herein  summarized.  That  report  provided 
the  discussion  foundation  for  Georgetown's  workshop 
on  the  workers'  compensation  analogue  conducted 
May  29.  1990.32 

Because  organized  medicine  sought  to  link  claims 
adjudication  and  professional  regulation,  Georgetown 
conducted  another  Wisconsin  case  study:  the  Wiscon- 
sin Securities  Commission.  The  Commission  is  an 
expert  agency  that  adjudicates  claims  and  regulates 
the  professions  involved  in  securities  underwriting. 
How.  we  asked  the  Wisconsin  Securities  Commission, 
can  both  functions  effectively  be  linked? 

We  found  in  Wisconsin's  administrative  practice 
a  qualified  no-fault  system,  as  discussed  below.  This 
is  a  middle  zone  between  fault  and  strict  no-fault. 
Worth  considering  for  administrative  dispute  resolu- 
tion alternatives,  many  Wisconsin  Workers'  Compen- 
sation Division  features  illuminate  prospects  for  the 
proposed  Medical  Practices  Review  Board. 

Claimants  retain  private  counsel  to  represent 
them  in  workers'  compensation  proceedings.  Attor- 
neys are  compensated  through  a  contingent  fee  agree- 
ment with  claimants.  Workers'  compensation  repre- 
sentation frequently  is  a  specialized  law  practice.  Un- 
der Wisconsin  Administrative  Code  provision  Ind 
80.43.  claimants'  attorneys  can  receive  a  maximum 
fee  of  20%  of  the  amount  awarded  in  compensation  to 
their  clients.  An  attorney  can  charge  less  than  the 
20%  contingent  fee  if  he  or  she  feels  it  appropriate; 
however,  the  enure  20%  fee  is  routinely  approved. 

People  interviewed  for  this  case  study  judged  there 
to  be  no  shortage  of  claimants'  representation.  A 
specialized  workers'  compensation  bar  has  developed. 
While  some  informants  felt  that  in  some  cases  the 
20%  contingent  fee  was  too  high,  others  felt  it  struck 
a  proper  balance  between  sufficient  incentive  for  law- 
yer representation,  on  the  one  hand,  and  sufficient 
realization  of  injured  workers'  compensation,  on  the 
other. 

Approximately  1.9  million  people,  working  for 
120.000  insured  employers  and  150  self-insured  em- 
ployers, are  currently  protected  by  the  Wisconsin  pro- 
gram. This  amounts  to  more  than  90%  of  Wisconsin 
workers. 

Approximately  77,000  claims,  5,400  requests  for 
hearings,  and  1.700  actual  hearings  were  processed  in 
1989.  Nearly  a  17%  increase  in  claims  volume  occurred 
between  1985  and  1989  (Table  2). 

Annual  Hearings  Applications.  Most  claims  are  re- 
solved without  a  hearing.  The  hearing  procedure  is 
described  below.  Unsatisfied  claimants  or  unresolva- 
ble  claims  may  be  heard  by  an  administrative  law 


Table  2 


Five-year  claims  volume  in  the  Wisconsin  Workers' 
Compensation  Division,  1985-1989* 


Year 

No.  of  Workers  Compensation 
Claims  Filed 

1985 

66.235 

1986 

66.059 

1987 

68.369 

1988 

76.917 

1989 

77.391 

•  Source:  Georgetown  University  Program  on  Science  and 
Law  from  data  furnished  by  the  Workers  Compensation 
Division.  Wisconsin  Department  of  Industry.  Laoor  and 
Human  Relations. 


Table  3  — — — — — — — 

Hearings  applications  requested  by  claimants  by 
number  and  by  percentage  of  applications  of  total 
claims  filed  in  the  Wisconsin  Workers'  Compensation 
Division,  1985-1989* 


Year 

No.  of  Hearings 
Applications 
Filed 

%  of  Workers 
Compensation 
Claims  Filed 

1985 

5.173 

7.81 

1986 

5.443 

8.24 

1987 

5.561 

8.15 

1988 

5.153 

6.70 

1989 

5.410 

6.99 

*  Source:  Georgetown  University  Program  on  Science  and 
Law  from  data  furnished  by  the  Workers'  Compensation 
Division.  Wisconsin  Department  of  Industry.  Labor  and 
Human  Relations. 


;    judge  (ALJ).  Table  3  describes  the  Division's  recent 
hearings  application  history. 

Actual  Hearings.  Approximately  two-thirds  of 
i    claimants  settle  before  their  hearing  is  held.  In  1988. 
1,676  hearings  were  held.  This  is  32.6%  of  5.141  ap- 
plications for  hearing  filed. 

Appeals  from  Hearings.  If  a  claimant  is  dissatisfied 
with  a  hearing's  results,  the  workers'  compensation 
law  in  Wisconsin  provides  for  four  levels  of  appeal. 
The  first  appeal  is  filed  with  the  Labor  and  Industry- 
Review  Commission,  the  second  appeal  in  circuit 
j    Court,  the  third  appeal  in  the  Court  of  Appeals,  and 
I    the  final  appeal  in  the  Wisconsin  Supreme  Court, 
j    Each  appellate  level  is  empowered  to  affirm  the  lower 
j    ruling,  modify  an  award,  or  remand  for  further  pro- 
ceedings. 

j  The  labor  and  Industry  Review  Commission  is 
separate  from  the  Workers'  Compensation  Division 
|  and  handles  workers'  compensation  appeals,  unem- 
i  ployment  appeals,  and  fair  employment  appeals.  The 
j  Commission  is  governed  by  three  commissioners  ap- 
:  pointed  by  the  Governor  for  6-year  staggered  terms. 
*    Commissioners  are  not  necessarily  lawyers,  and  their 
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salaries  are  approximately  $60,000  a  year.  They  have 
the  authority  to  af  firm,  reverse,  set  aside  the  findings 
in  whole  or  in  part,  or  direct  the  taking  of  additional 
evidence.  Normally,  cases  are  not  remanded  to  an- 
other hearing  because  the  Commission's  policy  is  to 
encourage  complete  hearings  the  first  time  around. 

Table  4  illustrates  the  policy's  impact.  Informa- 
tion describing  claimants'  opinions  about  the  appeals 
process  is  not  available.  Attorneys  interviewed  judged 
the  process  to  be  fair  and  evenhanded. 
Injury,  Qualified  No-Fault  Mechanisms,  and  Premium 
Rates.  The  Wisconsin  workers'  compensation  law 
defines  an  injury  as  any  mental  or  physical  harm  due 
to  workplace  accidents  or  disease,  including  accidental 
damage  to  artificial  limbs,  dental  appliances,  and 
teeth. 

Because  workers'  compensation  is  a  "no-fault" 
system,  compensation  generally  must  be  paid  even  if 
the  injury  was  the  employee's  fault.  In  Wisconsin,  the 
no- fault  conception  is  qualified:  compensation  may  be 
increased  by  up  to  15%  if  the  employer  fails  to  comply 
with  a  safety  rule  or  decreased  by  15%  if  an  employee 
fails  to  comply  with  a  safety  rule. 

Premium  rates  for  employers  are  established  by 
the  Commissioner  of  Insurance  through  the  Wiscon- 
'  sin  Compensation  Rating  Bureau.  Rates  vary,  depend- 
ing on  the  industry  or  business  type  and  the  kind  of 
work  performed.  Eight  hundred  different  rate  classi- 
fications are  presently  established.  Rates  in  each  cat- 
egory depend  on  previous  injury  experience.  Thus, 
some  incentive  exists  for  employers  to  maintain  a  safe 
workplace.  If  an  employee  of  an  uninsured  corporation 
is  injured,  the  officers  of  the  corporation  are  personally 
liable  for  the  payments.  It  is  a  misdemeanor  for  an 
employer  not  to  secure  workers'  compensation  insur- 
ance, which  is  required  by  law. 

Filing  a  Claim.  Injured  workers  are  encouraged  to 
report  an  accident  or  ailment  immediately  to  their 


Table  4  — — — — — — — 

Selected  characteristics  of  workers'  compensation 
appeals  taken  from  administrative  hearings  by 
claimants  by  number  of  decided  appeals  and 
affirmation  of  appeals  at  subordinate  appellate 
forums,  1989" 


Appellate  Level 

No.  of  Appeals 
Decided 

NO.  (%)  Of 
Previous  Level 
Decisions  Affirmed 

Labor  &  industry 

485 

364  (76) 

Review  Commis- 

sion 

Circuit  Court 

80 

57(71) 

Court  of  Appeals 

21 

17(81) 

Wisconsin  Supreme 

5 

4(80) 

Court 

*  Source:  Wisconsin  Labor  and  industry  Review  Commis- 


sion. 


supervisor  and  to  seek  first  aid  and  medical  attention  | 
without  delay.  Notice  of  an  injury  or  disease  should  j 
be  given  to  the  employer  within  30  days. 

Claims  are  barred  if  not  filed  within  1  years  from  j 
the  date  the  employee  or  his  or  her  dependent  knew.  I 
or  ought  to  have  known,  the  nature  of  the  injury  or  | 
disability  and  its  relation  to  employment.  The  right  | 
to  compensation  is  not  barred  if  the  employer  knew 
of  the  injury  upon  which  that  late  claim  is  based.  The 
statute  of  limitations  for  these  claims  is  12  years. 

When  the  employer  has  notice  of  employee  injury  , 
he  or  she  is  then  required  to  report  it  to  the  insurance 
company  (or  to  an  internal  claims  office  in  self-insur- 
ance situations).  Simultaneously,  an  "Employer's 
First  Report  of  Injury  or  Disease"  must  be  filed  with 
the  Workers'  Compensation  Division. 

If  an  injured  worker  misses  more  than  3  days  ot  I 
work  and  is  found  eligible,  that  worker  will  receive 
compensation  for  lost  wages.  The  employer  or  insurer 
is  required  to  send  the  Workers'  Compensation  Divi- 
sion a  follow-up  report  within  14  days  showing  that 
payment  of  benefits  has  begun,  or  presenting  reasons 
for  denial  of  benefits. 

Medical  expenses  are  paid  in  full,  and  the  worker 
has  the  choice  of  any  physician,  chiropractor,  osieo-  ] 
path,  dentist,  or  podiatrist  licensed  in  the  state.  Work-  ; 
ers  have  the  right  to  every  type  of  treatment  which  is  ; 
"reasonable  and  necessary  to  cure"  as  ordered  by  the  j 
treating  doctor. 

Injury  Classifications.  Work-related  injunes  are  | 
allocated  into  four  classifications:  temporary  total  dis-  ! 
ability;  temporary  partial  disability;  permanent  partial  ' 
disability;  and  permanent  total  disability.  While  spe-  j 
cific  injury  classes  qualify  workers  for  compensation 
ranges,  they  could  qualify  patients  for  such  ranges  and 
for  priority  in  the  dispute  resolution  process.  Orga- 
nized medicine's  scheme  has  not  done  so.  Neither  has 
its  Medical  Practices  Reform  Model  Act  asserted  that 
vocational  rehabilitation  is  its  objective,  although  such 
a  purpose  could  be  added  to  it  without  disrupting  the 
statutory  scheme.  Both  of  these  workers'  compensa- 
tion features  should  be  examined  for  their  possible 
transferability. 

Claims  in  Dispute:  Settlement  Approaches.  Some- 
times parties  disagree  about  crucial  issues— such  as 
whether  the  injury  or  disease  was  related  to  employ- 
ment: whether  it  caused  a  permanent  condition:  or  the 
extent  of  permanent  disability.  When  such  disputes 
arise,  the  parties  have  the  option  to  settle  the  claim 
or  to  request  a  Division  of  Workers'  Compensation 
hearing.  Settlement  may  occur  be  means  of  a  stipula- 
tion of  facts  or  a  compromise  agreement. 

Using  a  stipulation,  the  parties  reduce  the  facts  to 
writing,  and  the  Department  may  determine  an  order 
or  award  based  on  the  stipulation.  The  stipulation 
must  set  forth  in  detail  the  manner  of  computing  the 
compensation  due.  It  must  be  accompanied  by  a  report 
from  a  physician  stating  the  extent  of  the  disability 
claimed. 
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Short  of  a  hearing,  a  case  may  also  be  settled  by 
a  compromise  agreement.  A  compromise  agreement  is 
considered  to  be  less  favorable  than  a  stipulation  of 
fact  settlement.  For  all  practical  purposes,  a  case 
cannot  be  reopened  after  i  year  from  the  date  on 
which  an  order  issues  incorporating  a  compromise 
agreement. 

Stipulations  and  compromise  agreements  are  sub- 
ject to  the  Workers*  Compensation  Division's  review 
and  approval.  In  disputed  cases  failing  of  settlement, 
a  hearing  may  be  held  before  an  Administrative  Law 
Judge.  As  noted  earlier,  the  proportion  of  hearings 
requested  is  small,  and  those  actually  conducted  com- 
prise about  25*  of  claims  failed. 

The  Hearing  Process.  To  apply  for  a  hearing,  the 
employee  or  his  or  her  attorney  must  file  three  copies 
of  a  one-page  form  entitled  "Application  for  Hearing" 
( WC-7)  with  either  the  Madison  or  Milwaukee  Work- 
ers' Compensation  Division  office.  If  the  claim  is  not 
settled  following  application,  the  Workers'  Compen- 
sation Division  will  set  a  hearing  date.  Both  parties 
are  notified  of  a  hearing  date  at  least  10  days  in 
advance. 

Hearings  are  "semi-judicial"  proceedings,  with 
testimony  given  under  oath  and  subject  to  cross-ex- 
amination. Documents  and  reports  are  introduced  into 
evidence,  and  a  court  reporter  transcribes  the  proceed- 
ings. 

The  ALJ  enumerates  findings  and  makes  rulings 
on  the  ultimate  facts  in  each  case  based  on  testimony 
from  all  parties,  as  well  as  doctors'  reports  and  other 
pertinent  documents  and  testimony.  The  plaintiff  will 
usually  use  the  testimony  of  the  treating  doctor, 
.whereas  the  defense  may  hire  its  own  medical  ex- 
pertisi. 

Medical  testimony  frequently  is  presented  in  the 
form  of  a  written  report  I  to  be  submitted  15  days 
before  the  hearing).  Oral  testimony  is  not  required. 

In  addition  to  medical  experts,  vocational  experts 
are  often  utilized  to  evaluate  lost  wages.  The  ALJ  may- 
order  that  the  injured  worker  be  examined  by  a  doctor 
not  previously  connected  with  the  case. 

The  Administrative  Agency's  Budget  The  Wisconsin 
Division  of  Workers'  Compensation's  budget  was 
S4.273.962  for  Fiscal  Year  1989.  This  budget  supported 
all  agency  requirements  and  functions,  including  93 
full-time  personnel:  21  staff  attorneys  were  employed 
as  salaried  staff. 

The  Division's  budget  is  approved  and  appropri- 
ated in  procedures  consonant  with  all  other  state 
agencies  in  the  Wisconsin  budget  process.  Financial 
sources  are  exclusively  derived  from  workers'  compen- 
sation insurance  surcharges  and  paid  into  the  state's 
general  fund.  Expenditures  are  paid  from  the  general 
fund  and  audited  as  a  state  function. 

Georgetown  estimated  that  the  Medical  Practices 
Review  Board  proposed  by  organized  medicine  would 
cost  between  S2  million  and  $7  million  to  operate 
annually.  The  Board  and  the  Wisconsin  Workers' 


Compensation  agency  would  have  a  comparable  staff 
complement.  The  proposed  Board,  however,  would 
include  claimant  legal  representation. 

The  proposed  Board's  budget  was  calculated  by 
varying  high  and  low  salary  and  cost  assumptions:  a 
fault-based  system  entertaining  750  medical  injur.' 
claims  and  250  conduct  complaints  was  used  as  a 
constant.  Moreover,  it  was  estimated  that  costs  could 
be  paid  by  a  combination  of  medical  negligence  pre- 
mium set-offs,  a  modest  licensure  fee  surcharge,  and 
users'  fees. 

The  Wisconsin  case  confirms  the  general  validity 
of  cost  estimates  related  to  the  Medical  Practices 
Review  Board.  It  also  lends  confidence  to  revenue 
estimates. 

The  Administrative  Law  Judge  Position:  Impact  of 
Fault  ALJs  are  the  key  bureaucratic  positions  pro- 
posed for  the  Medical  Practices  Review  Board,  even 
though  they  are  termed  "claims  reviewers"  and  "hear- 
ing officers."  These  are  the  experts  who  actualize  the 
term  "expert  agency."  The  Board  itself  is  analogous 
to  Wisconsin's  Labor  and  Industry  Review  Commis- 
sion. Study  staff  highlighted  pragmatics  of  the  Wis- 
consin ALJ's  position  in  order  to  derive  implications 
for  administrative  resolution  of  medical  malpractice 
claims. 

In  Wisconsin,  the  ALJ  is  a  civil  service  attorney. 
When  there  is  an  opening  for  a  position,  the  Division's 
Administrator  interviews  four  or  five  applicants. 

The  starting  salary  for  an  attorney  without  expe- 
rience is  about  528,000:  an  attorney  with  about  5  years 
of  experience  could  expect  to  earn  approximately 
$40,000  per  year.  Experienced  agency  attorneys  earn 
approximately  $50,000  per  year.  Recently,  a  20cc  raise 
was  approved  for  the  ALJs.  effective  July  I.  1990. 

Georgetown  staff  received  mixed  commentary 
about  the  Wisconsin  agency's  staff  compensation. 
Some  informants  thought  the  salary  levels  to  be  at- 
tractive, especially  in  non- metropolitan  areas,  where 
housing  and  the  cost  of  living  are  not  hyperinflated. 

Other  informants  conclude  that  it  is  difficult  to 
attract  top  quality  people  for  the  relatively  low  pay. 
However,  the  hours  required  of  professional  staff, 
including  ALJs.  were  thought  to  be  reasonable— 40  to 
45  hours  per  week.  Legal  staff  turnover  is  moderate: 
the  average  job  tenure  is  estimated  by  the  Wisconsin 
agency  to  be  4.4  years. 

Required  travel  is  a  drawback  cited  by  several 
informants  who  left  an  ALJ  position  for  private  law 
practice.  The  Division's  17  ALJs  must  cover  hearings 
held  in  29  cities  throughout  Wisconsin. 

Informants  assessed  the  work  of  the  ALJ  to  be 
stressful.  On  the  other  hand,  the  position  offers  a 
significant  professional  growth  opportunity— to  learn 
and  to  see  a  great  variety  of  cases.  It  also  admits 
novelty;  routine  and  "burnout"  were  not  reported  to 
be  problems. 

From  Georgetown's  staff  observations.  ALJs  ap- 
peared to  be  able  to  work  independently,  with  over- 
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sight  going  to  the  quality  of  their  decisions  rather  than 
the  number  or  nature  of  their  specific  rulings.  ALJ 
retention  rates  mirrored  professional  personnel  gen- 
erally, with  many  employed  with  the  Workers'  Com- 
pensation Division  for  4  to  5  years.  About  20%  of  the 
ALJs  are  estimated  to  be  full  career  (long-term)  em- 
ployees. 

Going  to  the  matter  of  bureaucratic  indifference 
to  claimants,  informants  stated  that  ALJs  often  de- 
velop callousness  about  the  injuries  they  see  most 
often.  This  hardened  attitude  was  not  seen  as  neces- 
sarily negative.  The  no-fault  system  reduced  the  im- 
pact of  ALJ  attitude  upon  outcomes.  Generally,  how- 
ever, cases  likely  to  be  appealed  beyond  the  hearing 
level  involved  more  profound  injuries.  In  such  cases, 
ALJ  attitudes,  while  objective,  were  considered  to  be 
adequately  sensitive. 

One  comment  typified  informants'  attitudes:  "Jur- 
ies could  never  do  what  the  ALJs  do  so  expertly  and 
efficiently."  There  was  a  general  consensus  among 
Wisconsin-based  informants,  however,  that  the  issues 
of  causation,  negligence,  and  standard  of  care  faced 
by  an  ALJ  on  a  Medical  Practices  Review  board  could 
be  more  complex  than  those  confronted  in  workers' 
compensation  cases. 

Under  the  proposed  Medical  Practices  Review 
Board,  the  fault  concept  would  assure  that  claims 
would  be  more  stoutly  defended.  Linkage  of  the  claims 
and  the  discipline  systems  very  likely  would  intensify 
that  defensiveness.  Procedural  defenses,  however,  are 
limited  in  organized  medicine's  Model  Act.  Thus,  de- 
lay is  less  likely  to  be  interposed  by  parties  than  is 
common  in  lawsuits. 

Typical  issues  in  a  workers'  compensation  case 
are  limited  to  certain  fact  questions:  whether  or  not 
the  injury  is  work-related:  the  date  the  injury  occurred: 
and  the  nature  and  extent  of  the  resulting  disability. 

Organized  medicine's  proposal  asserts  no  require- 
ment that  an  ALJ  (hearings  officer)  be  an  attorney. 
Wisconsin  informants  were  questioned  about  this  pro- 
posed feature. 

Those  interviewed  felt  that  a  medical  claims  ALJ 
should  be  an  attorney,  if  for  no  other  reason  than  to 
add  credibility  to  the  position.  Credibility  can  soothe 
disputes  when  medical  liability  issues  are  very  com- 
plex and  the  financial  stakes  may  be  high.  Some 
commentators  insisted  upon  a  professional  degree,  a 
law  degree  among  several  options,  in  ALJ  positions. 
It  is  a  symbol,  they  believed,  of  enhanced  motivation 
and  commitment,  perhaps  exceeding  public  images  of 
the  "average  civil  servant's  motivation." 

Many  Wisconsin  informants  judged  that  a  trained 
attorney  would  feel  more  comfortable  than  others  in 
dealing  with  rules  of  evidence  and  administrative  pro- 
cedure. He  or  she  would  be  better  able  to  manage  the 
parties'  attorneys  in  controversies  before  the  admin- 
istrative agency. 

Quality  Standards  in  Administrative  Work  Products. 

During  Georgetown's  deliberation  of  contracted  pa- 


pers assessing  organized  medicine's  proposal  to  take 
medical  malpractice  outof  the  courts,  several  Advisor. 
Committee  members  raised  concerns  about  low  quality 
administrative  work  products.  In  Wisconsin,  study  j 
staff  inquired  about  this  matter  as  applied  to  the  ' 
workers'  compensation  system. 

Wisconsin  insists  upon  quality  ALJ  performances. 
An  ALJ  initially  is  hired  for  a  1-year  probationary 
period.  He  or  she  can  be  discharged  during  this  period 
without  the  usual  steps  that  must  be  taken  to  separate 
a  civil  service  employee  from  employment.  Evaluation 
is  systematic  during  probation,  and  close  supervision 
is  required. 

ALJs  receive  annual  evaluations  and  qualify  for 
merit  pay  increases.  This  cures  disincentives  posed  by- 
time  and  seniority-based  regular  increases  in  grade. 
The  Wisconsin  Administrator  has  developed  a  point  - 
award  system  to  assess  work  product  quality.  Bonuses 
are  calibrated  for  high  quality  and  exceptional  work. 
All  persons  interviewed  concurred  that  Wisconsin's 
ALJs  are  granted  ample  independence  to  reach  deci- 
sions in  cases:  they  are  not  under  pressure  to  adhere 
to  a  certain  philosophy. 

Other  Administrative  Personnel.  The  Wisconsin 
Workers'  Compensation  Division  appears  to  benefit  j 
from  low  personnel  turnover  and  dedicated  workers. 
Interviewees  cited  many  reasons  for  high  personnel 
retention  rates  and  high  employee  morale.  Some  at-  ! 
tributed  these  qualities  to  a  "team  spirit"  character-  j 
istic  of  Wisconsin  public  service.  Others  pointed  to  a  j 
"good  government  ethic"  in  that  midwestern  state,  the 
heritage  of  La  Follette's  grassroots  populist  activism. 
Others  recognized  a  "German -Polish  work  ethic"  that 
emphasizes  hard  work  and  employee  loyalty. 

Moreover,  public  service  employee  benefits  are 
favorable  in  Wisconsin.  They  include  group  health 
and  life  insurance:  2  to  5  weeks  paid  vacation,  depend-  j 
ing  on  seniority:  group  disability  benefits:  and  pension 
and  retirement  programs. 

Replication  of  Wisconsin's  employee  pool  in  other 
states  may  not  be  possible.  But  many  of  the  factors 
contributing  to  Wisconsin's  success  can  be  transferred 
to  a  Medical  Practices  Review  Board.  Among  them  is 
the  bonus-based  concept  undergirding  meritorious 
performance. 

The  Use  of  the  Pre-Hearing  Conference  in  Wiscon-  j 
sin.  Procedures  charted  for  the  proposed  Medicai  j 
Practices  Review  Board  emphasize  several  mandatory- 
conferences  aimed  to  achieve  settlement  between  the 
parties  at  an  early  time  and  certainly  before  a  formal 
hearing.  These  conferences  are  accompanied  by  man- 
datory settlement  offers. 

Wisconsin's  workers'  compensation  agency  re- 
cently abandoned  pre-hearing  conferences.  The  expe- 
rience may  prove  instructive  for  an  administrative 
alternative  for  medical  dispute  resolution. 

Formerly,  in  Wisconsin,  a  case  automatically  went 
to  a  pre-hearing  conference  before  a  hearing  was 
scheduled.  The  pre-hearing  conference  had  three 
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stated  purposes:  to  discuss  discovery:  to  educate  the 
parties  about  the  hearing  process;  and  to  encourage 
settlements. 

Wisconsin  officials  found  that  the  pre-hearing 
conference  did  little  to  encourage  settlements  or  to 
accomplish  the  other  stated  purposes.  Positions  were 
entrenched,  and  the  pre-hearing  conference  appeared 
to  fortify  them.  In  addition,  the  pre-hearing  confer- 
ences added  to  the  time  and  expense  of  the  process. 

Wisconsin  abolished  automatic  use  of  pre-hearing 
conferences.  These  conferences  are  currently  used 
only  for  complex  cases.  Currently,  only  15%  of  cases 
that  go  to  a  hearing  are  scheduled  for  a  pre-hearing 
conference.  Since  routine  pre-hearing  conferences 
have  been  abolished,  the  settlement  rate  has  not 
changed. 

Legal  Representation  Revisited.  Georgetown's  staff 
asked  Wisconsin  informants  about  claimants'  legal 
representation  in  the  proposed  Medical  Practices  Re- 
view Board.  Would  a  free  agency  attorney,  salaried  by 
the  state,  be  able  to  effectively  advocate  claimants' 
interests  in  medical  negligence  adjudication? 

The  arrangement  generally  was  thought  to  be 
feasible.  However,  concerns  surfaced  about  conflicts 
of  interest,  real  or  apparent,  that  could  occur  between 
claimants'  lawyers  and  their  employing  agency. 

Those  interviewed  unanimously  recommended 
that  claimants'  attorneys  be  stationed  in  an  agency 
independent  of  the  proposed  Medical  Practices  Re- 
view Board.  However,  they  also  believed  that  the 
private  attorney  contingency  fee  provides  a  useful 
incentive  to  dispute  resolution.  They  supported  orga- 
nized medicine's  proposal  of  alternative  private  coun- 
sel when  claimants  wish  to  retain  outside  lawyers. 
Salaried  agency  attorneys,  several  informants  •agreed, 
would  require  incentives  to  maintain  high  quality  legal 
representation  standards.  Wisconsin's  ALJ  merit 
award  program  may  provide  a  template  for  such  an 
incentive  system. 

Medical  Practices  Review  Board  staff  attorneys, 
Wisconsin  informants  believed,  would  be  placed  in 
conflict  by  a  Model  Act  provision  that  required  them 
to  police  settlement  while  advocating  compensatory 
awards.  In  organized  medicine's  proposal,  legal  rep- 
resentation would  be  terminated  if  the  representing 
attorney  judges  his  or  her  client  to  have  rejected  a 
mandatory  settlement  offer  "unreasonably."  Such  a 
provision  would  not  be  permitted  under  the  Wisconsin 
Code  of  Professional  Responsibility. 

The  Discovery  Process.  Medical  reports  and  rec- 
ords are  discoverable  by  both  sides  to  a  dispute.  How- 
ever, depositions  are  prohibited  under  Wisconsin  Ad- 
ministrative Code  Ind  80.12. 

Most  informants  judged  deposition  prohibition  to 
have  increased  efficiency.  Efficiency  gains,  they  be- 
lieve, outweighed  losses  to  concepts  of  procedural  fair- 
ness. At  the  same  time,  repeat  players  have  adjusted 
to  this  discovery  condition.  One  claimants'  attorney 


said  that  one  just  had  to  "use  (his)  wits  more"  at  a 
hearing  if  surprised  by  testimony. 

Requirements  Imposed  by  a  Hearing.  In  organized 
medicine's  proposal,  a  hearing  is  granted  the  parties 
as  a  matter  of  right.  In  Wisconsin,  study  staff  inquired 
about  administrative  requirements  imposed  by  hear- 
'  ings. 

Hearings  in  Wisconsin  workers'  compensation 
cases  often  last  for  one-half  day  or  less.  ALJs  typically 
conduct  two  hearings  per  day,  frequently  4  days  per 
week. 

One  Wisconsin  official  estimated  that  each  ALJ 
spends,  on  average,  3  hours  per  case  going  to  hearing. 
This  time  estimate  includes  time  devoted  to  written 
opinions.  • 

It  was  generally  agreed  that  the  hearing  proposed 
for  organized  medicine's  administrative  adjudication 
agency  would  be  longer  than  that  typical  of  workers' 
compensation  cases.  It  would  be  procedurally  complex. 
Depositions,  permitted  at  the  discretion  of  the  hearing 
examiner,  were  thought  justifiable.  In  contrast  to 
workers'  compensation  hearings,  the  medical  dispute 
would  require  a  larger  number  of  exhibits  and  docu- 
ments. Informants  agreed  that  each  Medical  Practices 
Review  Board  ALJ  proposal  would  need  a  larger  sup- 
port system  than  is  required  by  an  ALJ  in  a  workers' 
compensation  setting. 

The  Use  of  Medical/Scientific  Evidence  and  Experts. 
Experts  participating  in  Georgetown's  medical  mal- 
1  practice  alternatives  Delphi  survey  believed  a  pro- 
posed administrative  agency  would  use  scientific  evi- 
dence more  effectively  than  the  courts.  Georgetown 
staff  inquired  about  this  matter  in  the  workers'  com- 
pensation context. 

In  Wisconsin,  no  limit  is  placed  by  rule  on  the 
number  of  live  witnesses  that  may  testify  at  a  hearing. 
However,  the  presiding  ALJ  may  limit  witnesses  if  he 
1    or  she  feels  that  testimony  is  repetitive  or  redundant. 

Written  medical  reports  are  used  to  a  greater 
i    extent  than  live  witnesses,  apparently  for  two  reasons: 
!    doctors  generally  do  not  like  to  testify  as  witnesses  in 
j    these  cases  and  may  be  unwilling  to  attend  a  hearing, 
and,  according  to  practicing  attorneys,  the  two  sides 
usually  agree  on  the  contents  of  a  medical  report. 

Since  a  relatively  small  number  of  attorneys  spec- 
ialize in  workers'  compensation,  the  defense  and 
;    claims  attorneys  have  developed  a  relationship  char- 
i    acterized  by  trust  and  rapport.  Their  common  interest 
!    usually  is  to  obtain  a  fair  outcome  in  the  case  at  hand, 
j    Case  volume  assures  attorney  remuneration.  Stipula- 
tions therefore  are  common.  This  reduces  the  need  for 
tortuous  or  predatory  discovery. 
,         Within  the  hearing  context  described  earlier,  two 
i    types  of  experts  generally  testify  in  workers'  compen- 
sation cases.  The  first  are  medical  experts.  They  de- 
scribe the  nature  and  extent  of  the  claimant's  injury. 
The  second  expert  category  includes  a  variety  of  vo- 
cational experts.  They  testify  as  to  the  loss  of  future 
earning  capacity. 
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When  a  Wisconsin  workers'  compensation  agency 
ALJ  faces  two  partisan  experts,  the  law  constrains 
him  or  her  to  select  one  expert's  estimate  or  the  other's 
(within  5%),  and  not  an  intermediate  position.  Thus, 
experts  are  encouraged  to  offer  more  plausible,  less 
extreme  disability  estimates. 

Parties'  choice  of  a  biased  or  exaggerating  medical 
expert  is  thought  to  be  restricted  by  this  ALJ  opinion 
election  requirement.  The  success  of  this  method  rests 
on  having  ALJs  who  are  experienced  and  knowledge- 
able. This  places  a  premium  on  retention  of  an  expe- 
rienced ALJ  staff. 

One  former  ALJ  said  that  if  it  appeared  that  both 
sides'  experts  were  "out  of  line,"  the  parties  would  be 
so  informed  and  would  be  encouraged  to  settle  the 
case.  It  was  also  pointed  out  that  "hired  gun  experts" 
are  quickly  identified  in  this  system,  and  their  testi- 
mony is  weighted  with  bias.  Vocational  experts  re- 
ceived more  criticism  than  medical  experts  in  Wiscon- 
sin interviews.  Their  testimony  could  be  more  easily 
"bought,"  and  it  often  appeared  to  be  a  waste  of  time 
or  biased  against  the  injured  worker. 

Informants  representing  both  plaintiffs  and  de- 
fendants complained  about  the  high  cost  of  experts. 
In  Wisconsin  workers'  compensation  claims,  each 
party  pays  for  its  own  experts.  The  ALJ  is  permitted 
to  call  his  or  her  expert  if  necessary  to  achieve  a  better 
understanding  of  the  issues  in  a  case.  However,  this  is 
done  only  rarely. 

The  proposed  Medical  Practices  Review  Board, 
on  the  other  hand,  is  designed  to  freely  use  neutral 
and  independent  experts.  The  Model  Act  so  provides. 
And  Georgetown's  estimates  of  the  Board's  financial 
requirements  include  significant  funds  for  this  pur- 
pose, more  than  $1,000  per  case  filed,  and  more  than 
$10,000  per  case  expected  to  require  a  formal  hearing. 

Fairness  to  the  Parties.  This  case  study  discovered  a 
consensus  among  those  interviewed:  on  balance,  they 
concluded,  the  injured  worker  in  Wisconsin  receives 
fair  compensation  in  a  fair  adjudication  procedure. 
Most  informants  thought  that  some  injuries  are  ov- 
ercompensated  and  that  others  are  undercompen- 
sated. In  some  cases,  an  injured  worker  will  not  receive 
anywhere  near  his  actual  wage  losses;  but  that  worker 
will  usually  not  be  forced  into  poverty  either. 

Wisconsin  officials  and  observers  believed  that 
the  workers'  compensation  system  accomplishes  its 
basic  purpose.  Some  observers  objected  to  an  anti- 
quated benefit  rate.  That  rate  is  frozen  from  the  date 
of  injury.  Thus,  a  worker  who  was  injured  30  years 
ago  and  then  received  $90  per  week  at  the  top  of  the 
benefits  scale  would  now  still  only  receive  $90  per 
week.  However,  the  vocational  rehabilitation  program 
can  help  injured  workers  learn  another  line  of  work. 

Criticisms  advanced  by  Wisconsin  informants  em- 
phasized: "the  law  was  more  complex  than  the  process 
required";  injured  workers  suffered  as  the  result  of 
damages  set  according  to  schedule,  rather  than  by  an 
individualized  assessment  approach;  there  was  a  tend- 


ency for  smaller  cases  to  be  fairly  and  efficiently 
resolved  and  compensated,  whereas  undue  delay  and 
confusion  could  attend  to  claims  for  significant  com- 
pensation for  more  profound  and  complex  injuries. 
Protection  and  Improvement  of  the  System's  Integ- 
rity. The  Department  of  Industry,  Labor  and  Human 
Relations  hosts  an  advisory  council  on  workers'  com- 
pensation. Advisory  council  members  are  appointed 
by  the  Labor  and  Industry  Review  Commission.  The 
advisory  council  includes  five  labor  representatives, 
five  management  representatives,  three  nonvoting 
representatives  of  the  insurance  industry,  and  the 
Administrator  of  the  Wisconsin  Workers'  Compen- 
sation Division,  who  serves  as  chairperson.  Beyond 
advice,  the  advisory  council  reviews  legislative  pro- 
posals to  amend  the  workers'  compensation  program. 
Only  amendments  agreed  to  by  the  entire  council  are 
submitted  to  the  legislature.  Over  time,  the  legislature 
has  developed  confidence  in  this  review  procedure. 

The  advisory  council  buffers  the  workers'  compen- 
sation program  within  the  political  process.  It  serves 
as  a  counterbalance  to  special  interest  groups  that 
lobby  for  legislative  change  in  their  own  interest. 

Most  Wisconsin  commentators  felt  that  the  coun- 
cil system  was  good  way  to  pass  amending  legislation. 
Advisory  council  hearings  are  open  to  the  public.  One 
informant  observed  that  it  is  often  difficult  to  get 
injured  workers  actively  involved  in  the  advisory  coun- 
cil's hearing  process.  Self-interest  is  limited.  Amend- 
ments would  usually  not  retroactively  benefit  injured 
workers,  and  compensation  levels  are  not  an  issue  tor 
uninjured  workers. 

The  proposed  Medical  Practices  Review  Board 
contains  no  mechanism  similar  to  Wisconsin's  advi- 
sory council.  It  is  believed  that  the  Board's  credibility 
would  be  enhanced  by  an  advisory  council  wideiy 
representative  of  health  policy,  provider,  and  con- 
sumer interests. 

Administrative  Appeal  and  Judicial  Review.  A  case 

must  be  appealed  within  21  days  of  an  ALJ  s  decision 
following  a  workers'  compensation  claims  hearing. 
The  Labor  and  Industry  Review  Commission  has  20 
days  in  which  to  answer  the  appeal. 

The  Commission's  attorney  examines  the  actual 
record  of  each  appealed  case.  The  examination  in- 
cludes a  summary  of  testimony  or  other  evidence 
presented  at  the  hearing.  The  summary  is  prepared  by 
the  ALJ  who  heard  the  case. 

The  file  is  then  routed  to  one  of  the  commissioners 
who  will  briefly  write  his  or  her  inclination  concerning 
the  case,  usually  in  one  or  two  lines.  The  file  is  then 
routed  back  to  one  of  the  12  Commission  reviewed 
attorneys,  three  or  four  of  whom  review  workers' 
compensation  appeals  exclusively. 

The  reviewing  attorney  then  writes  a  longer  rec- 
ommendation to  affirm,  reverse,  modify,  or  remand 
the  workers'  compensation  ALJ's  decision.  The  review 
attorney  typically  reviews  one  or  two  cases  per  day. 
The  attorneys  and  commissioners  meet  regularly  to 
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discuss  the  cases  and  come  to  a  final  decision.  Nor- 
mally, the  commissioners  accept  the  review  attorney's 
recommendations. 

Since  the  review  is  entirely  on  the  record,  the 
reviewing  attorneys  do  not  have  the  opportunity  to 
see  the  witnesses'  manner  and  demeanor.  In  contrast 
to  judicial  proceedings.  Review  Commission  attorneys 
are  permitted  to  consult  the  workers'  compensation 
agency  ALJ.  They  may  inquire  about  the  witnesses' 
demeanor  and  credibility. 

Review  Commission  attorneys  interviewed  for  this 
study  were  asked  about  ALJ  attitudes  in  the  lower 
agency.  Were  the  ALJs  defensive  about  their  deci- 
sions? Would  the  AUs  share  with  the  reviewing  at- 
torneys a  distinctly  biased  view? 

Review  Commission  attorneys  answered  that  the 
ALJs  tended  to  be  advocates  of  their  decisions:  how- 
ever, gains  were  realized  in  an  unclear  case  from 
consultations  with  the  ALJ.  If  a  conversation  with  the 
ALJ  takes  place,  its  substance  is  entered  into  the 
reviewing  attorney's  record,  and  it  is  thus  preserved 
for  subsequent  appeals  proceedings. 

Wisconsin  observers  agreed  that  Review  Commis- 
sion attorneys  render  a  careful  and  conscientious  ex- 
amination of  appealed  cases.  Reviewing  attorneys  are 
not  afraid  to  reverse  an  ALJ  when  warranted.  A  few 
informants  believed  that  Review  Commission  attor- 
neys mav  spend  more  time  per  file  than  spent  by 
ALJs. 

During  the  Georgetown  case  study,  the  Labor  and 
Industry  Review  Commission  had  a  case  backlog  and 
sought  approval  for  additional  legal  help.  The  review- 
ing attorneys  are  able  to  rotate  among  cases  appealed 
from  the  divisions  of  unemployment,  workers'  com- 
pensation, and  fair  employment. 

An  appeal  of  the  Review  Commission's  decision 
may  be  made  to  the  Circuit  Court,  but  findings  of  fact 
made  by  the  Commission,  in  the  absence  of  fraud, 
shall  be  deemed  conclusive  if  substantiated  by  credible 
and  substantive  evidence.  About  16%  of  the  cases  that 
reach  the  Commissioner  are  appealed  to  Circuit  Court. 
From  the  Circuit  Court,  an  appeal  may  be  made  to  the 
Court  of  Appeals  and  eventually  to  the  Supreme 
Court. 

In  contrast  to  organized  medicine's  proposed  ap- 
peals structure,  the  Wisconsin  review  of  administra- 
tive decisions  encompasses  substantive  and  proce- 
dural matters.  The  appeals  process  of  Wisconsin 
workers'  compensation  decisions  seemed  to  be  inde- 
pendent and  thorough.  Georgetown  staff  were  im- 
pressed by  the  Review  Commission's  independence.  It 
seemed  significant  that  the  appeals  level  was  inde- 
pendent from  the  operating  workers'  compensation 
agency.  Appellate  personnel  exist  separately  and  in- 
dependently in  the  state's  organizational  structure. 
With  a  separate  reporting  structure  from  workers' 
compensation  ALJs,  Review  Commission  and  judicial, 
personnel  had  no  particular  allegiance  to  the  operating 
agency.  This  arrangement  seems,  in  part,  to  account 


for  the  credibility  enjoyed  by  Wisconsin's  workers' 
compensation  system. 

Conclusion.  Georgetown's  case  study  of  "best  agency 
practices"  in  the  workers'  compensation  system  per- 
mits a  few  conclusions  and  implications. 

Historically,  the  need  for  workers'  injury  compen- 
sation legislation  crystallized  at  the  turn  of  the  20th 
century.  Relationships  between  large  population 
groups — employees  and  employers— had  become  se- 
verely strained.  Peace  in  the  workplace  was  sought 
amid  public  awareness  that  judicial  remedies  available 
to  injured  workers  were  spare,  litigation  costly,  and 
employer  defenses  nearly  impenetrable.  Unrest  was 
growing.  Industrial  development  was  handicapped. 

At  the  -turn  of  the  21st  century,  similar  observa- 
tions are  made  with  respect  to  relationships  between 
two  large  population  groups— health  care  consumers 
and  health  care  providers.  Health  care  gobbles  up  a 
lion's  share  of  the  gross  national  product  (11%)  while 
the  nation  attempts  to  compete  globally  in  a  postin- 
dustrial.  service-oriented  economy. 

Health-related  litigation  apparently  burdens  the 
society  and  the  health  care  professions,  pushing  up 
costs  through  insurance  policies  and  defensive  medical 
practices.  No  one  knows  the  toll  levied  by  iatrogenic 
illness  from  the  injured  plaintiffs'  collective  perspec- 
tive. Medical  injury,  by  all  reliable  reports,  is  common, 
but  only  a  small  proportion  of  those  injured  appear  to 
have  access  to  the  legal  system.  An  even  smaller 
proportion  is  compensated. 

In  the  future,  many  justice  system  planners  be- 
lieve, the  administration  of  justice  will  be  diversified. 
Administrative  adjudication  could  be  one  important 
foundation  of  such  diversification. 

The  workers'  compensation  program  provides  an 
appropriate  and  informative  foundation  upon  which  a 
fault-based  administrative  alternative  for  medical 
negligence  may  be  considered  Organized  medicine 
correctly  adopted  it  as  a  precursor  and  analogue.  That 
adoption  is  not  without  its  problems,  however. 

The  principal  conceptual  difficulty  is  adaptation 
of  organized  medicine's  fault-based  system  to  admin- 
istrative adjudication  rooted  in  no-fault  conceptions. 
We  have  observed  that  the  fault  concept  is  an  impor- 
tant link  between  medical  claims  and  medical  profes- 
sional regulation,  a  social  policy  necessary  for  the 
continued  integrity  of  the  health  care  system,  but 
fault-based  systems  galvanize  resistance  and  stigma. 

One  way  out  of  this  conceptual  knot  may  be  the 
use  of  qualified  fault  and  qualified  no-fault  concepts. 
The  means  to  bridge  these  concepts  may  be  scheduled 
compensation  awards  keyed  to  authoritative  health 
care  practice  guidelines.  The  prospects  seem  to  out- 
weigh the  obstacles. 

Our  studies  of  Wisconsin  indicate  that  it  is  pos- 
sible to  establish  an  Article  I  adjudication  system 
characterized  by  relatively  high  degrees  of 

•  fairness 

•  efficiency 
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•  prompt,  arguably  adequate  compensation  for 
the  injured 

•  retention  of  a  high  level  of  professionalism  and 
experience  in  the  administrative  bureaucracy 

•  a  high  settlement  rate 

•  a  fair  review  process 

All  of  these  attributes  are  related  to  the  goals  of 
organized  medicine's  proposal. 

Workers'  compensation  agencies  have  been  in 
place  for  80  years  and  therefore  have  eight  decades  of 
experience  upon  which  to  draw.  Organized  medicine's 
proposal  is  yet  to  be  tested.  The  Wisconsin  workers' 
compensation  agency  experience  lends  confidence  to 
the  prospective  operation  of  a  fair  and  expert  medical 
dispute  resolution  agency. 

Our  study  from  Wisconsin  indicated  that  adequate 
funding  is  crucial  to  the  success  of  a  workers'  compen- 
sation system  and  will  also  be  crucial  to  the  success 
of  organized  medicine's  proposal,  especially  in  the 
start-up  years,  when  factors  such  as  the  number  of 
expected  claims  will  be  uncertain.  There  was  unani- 
mous agreement  throughout  our  study  of  an  adminis- 
trative analogue  that  medical  malpractice  cases  are 
more  complex  and  will  require  a  greater  amount  of 
expertise  and  a  greater  amount  of  resources  than 
workers'  compensation  cases. 

Opinion  Surveys  of  Judges  and  Court-Related 
Personnel 

In  addition  to  the  expert  surveys  described  here, 
researchers  at  Georgetown  also  conducted  surveys  of 
judges  and  other  court-related  personnel  to  determine 
their  views  as  to  the  desirability  of  diverting  medical 
malpractice  cases  to  an  administrative  agency. 

First,  we  conducted  a  survey  of  61  judges  and  22 
other  participants  at  the  Conference  on  AIDS  and  the 
Courts  (Miami.  Floridai  and  at  the  Second  Midwest- 
ern Conference  on  Court  Management  (Milwaukee, 
Wisconsin),  both  held  in  April  1989.  Tables  5  to  7 
present  the  aggregate  responses.  The  results  showed 
that  roughly  one-quarter  favored  such  a  diversion  ( 19 


of  83  total  participants).  Approximately  the  same 
number  (IT  participants!  were  neutral  on  the  question, 
and  slightly  more  believed  that  the  idea  was  undesir- 
able (24  participants). 


Table  5 


Frequency  and  percentage  distribution  of  opinions 
about  medical  malpractice  diversion  to  administrative 
adjudication  yielded  by  participants  in  the  Conference 
on  AIDS  and  the  Courts,  and  the  2nd  Midwestern 
Conference  on  Court  Management,  April  1989  (N  = 
85) 


Response 

Frequency 

Very  desirable 

20 

23.5 

■Neutral 

17 

20  0 

Very  undesiraDie 

24 

28.2 

No  opinion 

9 

10  6 

Different  view 

6 

7.1 

No  answer 

9 

10.6 

Total 

85 

1000 

Table  6 


Comparison  of  judges'  and  non-judges'  opinions 
about  medical  malpractice  diversion  to  administration 
adjudication  yielded  by  participants  in  the  Conference 
on  AIDS  and  the  Courts,  and  the  2nd  Midwestern 
Conference  on  Court  Management  April  1989  (N  = 


Response 


Judge 


Non-|ucce 


No. 

No. 

Very  desirable 

13 

21.3 

6 

27  3 

Neutral 

14 

23.0 

3 

135 

Very  undesirable 

19 

31.1 

5 

22.7 

No  opinion 

5 

8.2 

3 

13.6 

Different  view 

6 

9.8 

0 

00 

No  answer 

4 

6.6 

5 

22  7 

Total 

61 

100 

22 

99  9° 

*  Two  persons  failed  to  s peaty  occupation  ana  were 
dropped  from  the  sample. 
8  Due  to  rounding. 


Table  7 


Frequency  distribution  comparison  of  various  types  of  judges'  opinions  about  medical  malpractice  diversion  i 
administrative  adjudication  yielded  by  participants  in  the  Conference  on  AIDS  and  the  Courts,  and  the  2nd 
Midwestern  Conference  on  Court  Management  April  1989  (N  =  61) 


Response 


Type  of  Court  Represented  by  Judicial  Survey  Participants 


General 
Trial  Court 
(W  -  32) 


Appeals  Court 

-  Jurisdiction 

Other  Court 

Total 

(N-3) 

Court 

(W-6) 

(JV  =  61) 

(/v«20) 

0 

3 

1 

13 

1 

5 

1 

14 

7 

3 

19 

1 

2 

1 

5 

0 

1 

.  0 

6 

0 

2 

0. 

4 

4.9 

32.8 

9.8 

100.0 

Very  i 
Neutral 

Very  undesirable 
No* 


No  answer 

%  of  judges'  subsampie 


9 
7 
8 

5 
2 

52.5 
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In  a  second  survey,  a  written  questionnaire  was 
sent  to  recipients  of  grants  from  the  State  Justice 
Institute  seeking  their  assessment.  Of  the  81  respond- 
ents. 33%  favored  the  idea,  15%  were  neutral,  and 

Table  8   ■ — —  

Frequency  and  percentage  distributions  of  opinions 
about  medical  malpractice  diversion  to  administrative 
adjudication  yielded  by  a  sample  of  State  Justice 
Institute  grantees  responding  to  a  mailed  pencil/ 
paper  questionnaire,  November  1989  to  January  1990 
(N  =  81) 


Response 

Frequency 

% 

Very  desirable 

10 

12.3 

Somewhat  desirable 

17 

21.0 

Neutral 

12 

14.8 

Undesirable 

19 

23.5 

Very  undesirable 

10 

12.3 

No  opinion 

10 

12.3 

No  answer 

3 

3.7 

Total 

81 

99.9* 

•  Due  to  rounding. 


36%  were  unfavorable,  with  the  balance  expressing  no 
opinion  or  providing  no  answer.  Tables  8  to  10  present 
the  aggregate  responses. 

Moreover,  Georgetown  University's  Editorial  As- 
sociates comprised  another  sample.  Two  hundred  law- 
yers, judges,  and  scientists  responded  to  the  following 
question: 

Medical  malpractice  is  one  lawsuit  frequently  lit- 
igated in  State  court.  To  what  extent  do  you  regard 
as  desirable  removal  of  this  type  of  action  from 
the  courts  to  an  administrative  dispute  resolution 
system  modeled  along  a  workers'  compensation 
agency  with  attorney  representation  of  claimants" 
provision  for  attorneys'  fees? 

In  this  sample  of  200  Editorial  Associates.  56  % 
found  the  removal  of  medical  malpractice  suits  from 
the  courts  into  some  form  of  alternative  dispute  reso- 
lution mechanism  to  be  very  desirable  or  desirable. 

The  distribution  occurred  about  equally  among 
the  occupational  reference  groups  comprising  the  sur- 
vey sample  (Table  11).  Thirty  of  the  200  Editorial 
Associates  (15%)  had  received  degrees  in  more  than 


Table  9  — — — — — — ^— —————— ———^—— ————— _.  

Frequency  distribution  by  court-related  rote  re:  opinions  about  medical  malpractice  diversion  to  administrative 
adjudication  yielded  by  a  sample  of  State  Justice  Institute  grantees  responding  to  a  mailed  pencil/paper 
questionnaire,  November  1989  to  January  1990  (N  -  81) 


Response 

Type  of  Role  Represented  by  SJI  Grantee  Survey  Participants 

AdnSSator  Commentator- 

Judge 
(Appellate) 

Lawyer 

Other 

Total 

Very  desirable 

3 

2 

2 

2 

10 

Desirable 

4 

5 

5 

3 

b 

17 

Neutral 

5 

2 

".'l  ." 

2 

•  2 

12 

Undesirable 

8 

4 

4 

2 

19 

Very  undesirable 

4 

3 

2 

1 

6 

10 

No  opinion 

4 

4 

0 

1 

1 

10 

No  answer 

0 

0 

2 

1 

0 

3 

Total 

28 

20 

16 

12 

5 

81 

*  Commentator  =  academic  or  foundation  or  research  institute  personnel. 


Table  10  ^ — ^ — — — ^— _ — — 

Percentage  distribution  of  court-related  role  re:  medical  malpractice  diversion  to  administrative  adjudication  yielded 
by  a  sample  of  State  Justice  Institute  grantees  responding  to  a  mailed  pencil  /paper  questionnaire,  November  1989  to 
January  1990  (N  =  81)  

Type  of  Role  Represented  by  SJI  Grantee  Survey  Participants 
Response*        AJ^"  Commentator"        ,A^to>        Lawyer         Other  Total 

T-28)  {N'20)        Tffef      <w-12>      <w-«      (/V  =  81) 


Favorable 

25.0 

35.0 

43.8 

41.7 

20.0 

33.3 

Neutral 

17.9 

10.0 

6.3 

16.7 

40.0 

14.8 

Unfavorable 

42.9 

35.0 

37.5 

25.0 

0.0 

35.8 

No  opinion 

14.3 

20.0 

0.0 

8.3 

20.0 

12.3 

No  answer 

0.0 

0.0 

12.5 

8.3 

0.0 

3.7 

Total 

100.1 

100.0 

100.1 

100.0 

100.0 

99.9 

*  Favorable  =  Very  desirable  +  Desirable:  Unfavorable  «  Undesirable  +  Very  undesirable. 
0  Commentator  =  academic  or  foundation  or  research  institute  personnel. 
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Table  11 


Occupations  of  Editorial  Associates 
survey 


Occupation 

No. 

General  practice  lawyers 

57 

28.5 

Civil  defense  lawyers 

31 

15.5 

Civil  plaintiffs'  lawyers 

15 

7.5 

Patent  lawyers 

11 

5.5 

Appellate  lawyers 

2 

1.0 

Environmental  lawyers 

7 

3.5 

Government  lawyers 

7 

3.5 

Other  specialized  lawyers* 

15 

7.5 

General  tnal  judges 

0.5 

Law  professors 

10 

5.0 

Physicians 

15 

7.5 

Health  scientists 

17 

8.5 

Others:  administrative/policy 

12 

6.0 

roles 
Total 

200 

100.0 

'Specialized  lawyers  include  attorneys  specializing  in 
health,  intellectual  property,  and  real  estate  law.  several 
serving  as  counsel  to  hospitals,  businesses,  and  research 
organizations. 

one  discipline.  The  following  combinations  were  re- 
ported: M.D./J.D.  (11);  J.D./Ph.D.  (10);  J.D./M.A. 
(4):  J.D./L.L.M./M.A.  (health  law)  (1);  J.D./M.A./ 
C.P.A.  (1);  J.D./M.B.A./M.S.  (1);  J.D./M.S.  (engi- 
neering) (1);  and  J.D./M.P.H.  (1). 

While  these  surveys  were  not  designed  to  provide 
statistically  valid  measures  of  judicial  opinion,  they 
do  suggest  a  receptivity  to  the  basic  theory  informing 
organized  medicine's  proposal  from  a  group  that  might 
be  expected  to  be  more  strongly  supportive  of  the 
current  court  system.  There  appears  to  be  significant 
openness  to  the  concept,  as  revealed  by  the  large 
number  of  respondents  who  were  "neutral"  on  the 
issue.  If  the  utility  of  the  administrative  approach 
could  be  established  by  empirically  sound  research, 
considerable  additional  support  for  the  administrative 
approach  could  be  forthcoming. 

From  the  patient's  perspective,  organized  medi- 
cine's proposal  has  not  been  subjected  to  representa- 
tive samples  in  public  opinion  polls.  There  are  some 
suggestions  from  the  literature  that  recovered  com- 
pensation under  any  alternative  may  be  smaller  than 
awards  from  lawsuits  surviving  through  trial. "  a 
period  typically  lasting  from  2  to  6  years.  The  trade- 
off appears  to  be  guaranteed  access  to  a  claims  system 
and  a  legal  system  that  Georgetown  calculates  could 
result  in  compensation  in  as  little  as  half  the  time  of 
the  current  system.  The  stress  experienced  by  claim- 
ants may  be  substantially  lower,  although  empirical 
data  on  this  are  lacking.  It  appears  that  the  ingredients 
for  a  meaningful  trade-off,  however,  are  provided  by 
organized  medicine's  proposal. 

How  this  trade-off  may  be  viewed  by  health  care 
consumers  is  not  clear,  but  it  may  depend  upon  how 
the  public  is  approached  about  it.  If  an  expert  agency 
alternative  were  introduced  to  promote  consumers' 


interests  in  health  care  quality,  and  not  as  a  hedge 
against  large  jury  verdicts,  the  agency  context  may 
not  be  offensive.  The  public  has  expressed  misgivings 
about  the  health  care  system  but  generally  appears  to 
be  comfortable  about  patient -doctor  relationships.  In 
spite  of  anecdotal  commentary  to  the  contrary  in  the 
press,  recent  surveys  disclose  the  overwhelming  pre- 
ponderance of  the  public  to  regard  relationships  with 
physicians  as  satisfactory  and  personal  experience 
with  health  care  as  adequate.  Nevertheless,  concern 
about  health  care  system  continuity  and  worst  case 
occurrence  coverage  worry  Americans  far  more  than 
health  care  consumers  in  other  industrialized  nations. 
These  findings  were  recently  reported  by  the  Louis  J. 
Harris  Organization  in  conjunction  with  the  Harvard 
School'  of  Public  Health  and  the  Institute  tor  the 
Future.39 

At  the  same  time,  the  Gallup  Organization,  in  a 
poll  conducted  for  the  American  Society  of  Cataract 
and  Refractive  Surgery  (not  a  member  of  the  Medical 
Liability  Project  sponsoring  organized  medicine's 
Model  Act),  found  in  a  nationwide  survey,  reported  in 
January  1990,  that  "6/7  of  the  respondents  said  they 
currently  maintain  a  relationship  with  a  physician. 
68%  of  such  respondents  were  very  satisfied  and  26  ^ 
of  the  respondents  were  satisfied  with  the  quaiity  or 
care  they  received  from  their  physicians. "*" 

A  cost-effective  alternative  to  improved  medical 
practices,  then,  may  strike  a  responsive  chord  among 
the  public.  Organized  medicine  has  created  a  design 
for  a  new  institution  that  could  yield  such  expecta- 
tions. 

Delphi  Survey  of  Medical  Malpractice  Experts 

The  fourth  study  performed  was  a  twice-iterated 
survey  of  29  experts  from  a  variety  of  backgrounds, 
including  plaintiffs'  attorneys,  defense  attorneys,  mal- 
practice insurers,  hospital  administrators,  physicians, 
and  academic  personnel  from  a  variety  of  fields  in- 
cluding law,  health  policy,  and  economics/1  This  is  a 
so-called  Delphi  study,  because  it  attempts  to  portray 
agreements  and  disagreements  leading  to  predictions 
or  scenarios.42  This  tool  is  used  frequently  to  concen- 
trate expert  opinion  under  conditions  of  high  uncer- 
tainty. It  is  a  policy  research  tool  that  has  gained 
respect  in  the  technological  forecasting  field.  We  used 
a  modified  approach  and  highlighted  agreements  and 
disagreements  about  organized  medicine's  proposal, 
but  dispensed  with  scenarios  that  could  only  be  gen- 
erated by  simultaneous  computer  modeling  with  the 
experts  meeting  together  or  networked  on-line,  fea- 
tures not  funded  by  the  present  study. 

We  attempted  to  enlist  experts  representing  dif- 
ferent professions  that  played  roles  in  adjudicating 
cases  or  evaluating  the  workings  of  the  malpractice 
system:  an  obvious  challenge  was  to  obtain  a  sufficient 
breadth  of  coverage.  The  experts  were  nominated  by 
our  project's  national  advisory  committee,  and  then 
selected  by  the  researchers  from  among  a  roster  ot 
nearly  100  candidates.  The  first  35  were  chosen 
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blindly,  in  lottery  fashion,  from  sector  batches  so  as 
to  assure  sector  balance.  Fifteen  additional  persons 
were  selected  as  a  second  queue  of  replacements  in  the 
same  manner.  Twenty-nine  persons  completed  both 
phases  of  this  mini-study  and  were  paid  a  modest 
honorarium  for  their  participation.  Our  informant 
sample  objective  was  30  experts. 

Unlike  this  project's  first  mini-study,  where  the 
commissioned  authors  were  free  to  structure  their 
analyses  according  to  their  own  sense  of  what  was 
important,  this  survey  was  more  structured.  We  de- 
veloped a  series  of  questions  focusing  upon  key  attri- 
butes of  organized  medicine's  proposal  and  sought  the 
experts'  reactions  as  to  the  proposal's  likely  impact. 
These  key  issues  included  such  questions  as  the  pro- 
posal's constitutionality,  feasibility,  potential  for  im- 
proving the  efficiency  of  the  current  system,  and  over- 
all fairness.  The  questions  also  aimed  at  focused  as- 
sessment of  specific  features  of  the  proposal,  such  as 
its  use  of  blind  settlement  offers,  and  the  specific 
substantive  law  changes  proposed  by  the  Model  Act's 
sponsors. 

The  survey  was  conducted  in  two  phases.  The  first 
phase  required  the  experts  to  complete  a  question- 
naire. The  second  phase  consisted  of  a  personal  inter- 
view conducted  by  the  members  of  our  research  6taff. 
All  interviews  were  conducted  by  telephone  from  a 
uniform  schedule.  In  the  paper-and-pencil  survey 
phase,  participants  were  provided  with  a  summary  of 
the  proposal,  the  Model  Act,  and  explanatory  mate- 
rials for  completing  the  questionnaire.  The  primary 
findings  are  summarized  here.  The  second  phase,  the 
interview,  supplied  questions  ahead  of  an  appointed 
telephone  call.  Also  supplied  was  a  summary  of  the 
first  phase's  results,  and  participants  were  asked  to 
comment. 

A  summary  of  relevant  professions  included  are: 
attorneys  (7):  physicians  (4);  academics  (7);  insurers 
(2):  health  maintenance  organization  representatives 
(li:  consumer  advocates  (3);  governmental  officials 
(4);  and  journalists  (1).  Within  a  particular  area,  ef- 
forts were  made  to  canvass  a  variety  of  viewpoints. 
For  example,  in  the  attorneys  category,  we  surveyed 
two  plaintiffs'  attorneys,  three  defense  counsel,  one 
corporate  attorney,  and  one  tort  reform  expert. 

The  majority  of  the  respondents  concluded  that  a 
test  implementation  of  the  Model  Act  is  warranted. 
Perhaps  the  most  important  issue  was  the  experts* 
views  as  to  whether  the  administrative  alternative 
represented  an  improvement  over  the  current  system 
in  terms  of  overall  fairness  and  efficiency.  There  are, 
of  course,  definitional  questions  with  respect  to  both 
goals— fairness  or  efficiency  could  be  measured  ac- 
cording to  a  number  of  different  perspectives  and 
parameters.  We  did  not  attempt  a  definition  of  either 
term. 

We  urge  caution  upon  the  reader  with  respect  to 
results:  with  only  29  expert  participants,  percentage 
representation,  the  form  in  which  this  information  is 
presented,  cannot  possibly  be  representative  or  statis- 


tically significant  given  the  sample  bias  inherent  in  the 
mini-study.  Nonetheless,  the  aggregated  opinions,  as 
well  as  matters  avoided,  provide  some  illumination 
about  organized  medicine's  proposal.  Moreover,  the 
research  staff  believes  the  participants  to  be  highly 
qualified  in  the  medical  negligence  field.  We  experi- 
enced an  extraordinary  willingness  to  go  beyond  re- 
quirements to  satisfy  the  survey's  requests. 

While  a  substantial  minority  (approximately  40^  i 
stated  that  the  administrative  alternative  would  likely 
enhance  the  fairness  of  the  claims  resolution  process, 
the  majority  (approximately  60% )  opined  that  it  would 
result  in  little  or  no  improvement  in  fairness.  The 
reasons  given  to  explain  the  majority's  skepticism 
varied.  Some  experts  anticipated  that  the  system 
would  place  an  unfair  emotional  and  financial  stress 
on  the  claimants,  perhaps  owing  to  the  lack  of  a  true 
adversarial  representative  working  on  their  behalf. 
Others  felt  that  the  procedures  established  by  the 
proposal  favored  physicians  or  questioned  the  fairness 
of  allowing  medical  representation  on  the  Board. 

With  respect  to  efficiency  considerations,  the 
weight  of  opinion  favored  the  proposal.  A  clear  major- 
ity (approximately  60%)  stated  that  the  proposed  sys- 
tem would  likely  result  in  a  moderate  to  great  improve- 
ment as  compared  with  the  current  litigation  system: 
40%  anticipated  little  or  no  efficiency  gains.  Among 
the  majority,  efficiency  gains  were  expected  based 
upon  the  speed  of  resolution  and  the  quality  of  deci- 
sion making.  The  initial  steps  of  filing  a  claim  under 
the  proposed  system  would  be  much  easier  than  the 
filing  of  a  formal  suit  under  the  present  system.  The 
experts  suggested  that  the  most  dramatic  improve- 
ments would  occur  in  two  categories  of  cases:  ill  the 
routine  administration  of  smaller  claims  which  the 
system  currently  does  not  handle  well;  and  (2)  hand- 
ling medical  technical  disputes  in  which  the  Board's 
expertise  would  be  useful.  Skeptics  pointed  to  the 
inevitable  pitfalls  of  any  bureaucratic  system.  In  the 
absence  of  an  operational  definition  of  "efficiency." 
however,  it  appeared  to  the  research  staff  that  most 
majority  respondents  designated  access  and  ease  of 
access  as  their  efficiency  indicator  in  the  paper-and- 
pencil  survey. 

Perhaps  somewhat  surprisingly,  there  were  no 
major  differences  in  terms  of  the  occupational  or 
employment  settings  that  appeared  to  influence  opin- 
ion on  these  issues,  other  than  the  expected  fact  that 
plaintiffs'  representatives  were  uniformly  negative.  Of 
course,  within  any  occupational  category,  there  were 
only  a  small  number  of  experts;  the  largest  group,  for 
example,  was  academics,  of  which  seven  were  included 
in  the  survey.  A  few  comments  on  reactions  related  to 
expert  status  are  worth  noting. 

The  physicians  surveyed  seemed  wary  of  expecting 
too  much  from  the  proposed  adjudication  system. 
They  tended  to  give  the  proposal  high  marks  with 
respect  to  efficiency  considerations  and  more  compen- 
sation delivered  to  actually  injured  patients.  They 
doubted  that  the  claims  or  professional  regulator. 


514 


COURTS,  HEALTH  SCIENCE  &  THE  LAW 


89 


regimes  would  decrease  the  incidence  of  medical  neg- 
ligence. They  appeared  to  question  whether  the  ad- 
ministrative forum  would  reduce  the  stress  associated 
with  malpractice  litigation. 

Plaintiffs'  attorneys  saw  no  advantages  and  in- 
stead highlighted  constitutional  problems.  Plaintiffs' 
attorneys  seemed  less  likely  than  all  others  to  weigh 
the  issues  overall. 

The  survey's  academics  expressed  reservations 
over  the  proposed  adjudication  system's  potential  ef- 
fectiveness, but  seemed  eager  to  evaluate  outcomes  of 
an  actual  demonstration  effort.  This  group  attributed 
the  following  strengths  to  the  proposal:  simplified 
claims  management;  potential  for  fast  and  efficient 
small  claims  settlement;  improved  handling  of  tech- 
nically complex  cases:  and  a  cap  on  awards.  They  also 
regarded  personnel  as  critical  to  the  proposed  expert 
agency's  success;  they  were  suspicious  about  state 
government's  ability  to  attract  and  retain  high  quality 
personnel,  and  raised  additional  questions  such  as  the 
legitimacy  of  the  Board's  make-up,  specifically,  the 
number  of  members  from  the  medical  profession.  They 
seemed  unaware  that,  currently,  in  every  state,  the 
medical  profession  occupies  most  (all  in  some  states) 
of  the  state  medical  boards'  authorized  seats  and  that 
the  administrative  proposal  would  be  governed  by  a 
lay  majority  upon  the  Medical  Practices  Review 
Board. 

The  experts  generally  believed  that  organized 
medicine's  proposal  offered  a  potentially  successful 
forum  in  which  the  facts  comprising  evidence  of  injury 
and  fault  could  be  appropriately  presented  and  ex- 
amined. Sixty-two  percent  of  the  respondents  antici- 
pated an  improvement  in  the  use  of  medical  and 
scientific  evidence  in  an  administrative  forum  when 
contrasted  with  the  court  system.  The  reasons  for 
such  trust  are  not  clear  from  first  phase  survey  results, 
but  the  follow-up  interviews  suggested  that  the  im- 
provement was  attributed  to  the  expertise  of  the 
claims  reviewers  and  hearing  examiners,  who  were 
likely  to  be  a  more  receptive,  objective,  and  competent 
audience  for  presentations  of  such  evidence.  Several 
respondents  qualified  their  support,  noting  that  the 
key  issue  as  to  whether  this  benefit  would  be  realized 
depended  upon  recruiting  high  quality  reviewers  and 
hearing  examiners. 

A  similar  opinion  favoring  the  administrative  ad- 
judication proposal  was  observed  with  respect  to  cost 
of  resolving  these  claims.  A  majority  of  approximately 
60%  predicted  that  there  would  be  a  moderate  to  great 
reduction  in  costs  to  physicians.  These  reductions 
would  translate  into  lower  medical  malpractice  insur- 
ance premiums.  A  similar  majority  anticipated  a  re- 
duction in  costs  to  the  claimants,  owing  in  part  to 
reduced  need  for  private  counsel.  Sixty-nine  percent 
of  the  respondents  felt  that  there  would  also  be  reduc- 
tions to  liability  insurance  companies,  but  the  mag- 
nitude and  utilization  of  such  savings  were  not  esti- 
mated. Most  expected  that,  overall,  there  would  be 


little  or  no  cost  savings,  however,  because  of  the  likely  ; 
increase  in  the  number  of  claims. 

In  assessing  the  proposal's  ability  to  improve  the  j 
quality  of  health  care,  opinion  split  evenly.  Forty-  ; 
eight  percent  of  the  respondents  predicted  little  or  no  \ 
improvement;  45%  anticipated  some  or  great  improve-  j 
ment,  with  the  balance  expressing  no  opinion.  It  is  I 
not  clear  whether  the  administrative  proposal's  link- 
age between  claims  and  discipline  was  considered  or 
whether  the  experts  thought  that  medical  negligence 
was  simply  a  minor  factor  in  achieving  quality  care. 
In  a  related  finding,  a  large  majority  (72%i  opined 
that  implementation  of  the  plan  would  cause  little  or 
no  reduction  in  the  incidence  of  medical  negligence. 
They  may  have  equated  low  medical  negligence  with 
high  quality  of  care.  On  the  other  hand,  the  U.S. 
Congress  Office  of  Technology  Assessment  has  deter- 
mined that  medical  negligence  is  a  weak  predictor  ot" 
health  care  quality,  with  much  more  weight  given  to 
medical  professional  discipline,  a  proposal  feature  that 
the  Delphi  experts  failed  to  emphasize/-' 

Most  did  agree  that  the  proposal  would  spur  j 
claims  frequency  since  many  small  claims  would  be  | 
asserted  by  claimants  who  would  not  or  could  not  ! 
otherwise  enter  the  litigation  process.  Sixty-five  per- 
cent predicted  moderate  or  great  increase  in  claims 
frequency.  It  was  suggested  that  some  of  these  addi- 
tional claims  would  be  nonmeritorious  claims  in  which  i 
the  patient  was  angry  with  the  doctor  for  some  reason. 
Given  the  ease  of  filing,  many  of  these  claims,  which  j 
are  currently  screened  out  of  the  system  by  plaintiffs  j 
attorneys,  were  predicted  to  be  filed.  Recent  findings 
by  the  U.S.  General  Accounting  Office's  study  or  j 
Michigan's  voluntary  medical  arbitration  system,  j 
however,  cast  doubt -upon  such  an  automatic  result.44  | 
If  case  filing  increases  occur,  it  is  a  matter  for  research  ] 
to  determine  the  stimulus  for  such  as  increase  in  the 
absence  of  private  lawyer  incentives. 

The  respondents  were  also  asked  to  give  their 
assessment  of  specific  features  of  the  model  statute. 
The  experts  were  sharply  divided  regarding  most  fea- 
tures. For  example,  slightly  over  half  favored  the 
following  provisions  moderately  or  strongly:  (1)  re- 
quiring settlement  offers  to  be  made  at  both  the  initial 
prehearing  conference  and  again  at  the  final  prehear- 
ing; (2)  placing  caps  on  non-economic  damages:  <3> 
changing  the  standard  of  causation  to  one  of  pure 
comparative  negligence:  and  i4)  limiting  judicial  re- 
view of  the  Board's  actions  to  procedural  issues  only. 
The  largest  "approval"  rating,  at  about  70%.  was  given 
to  the  use  of  collateral  payments  to  reduce  damages 
and  periodic  payments  of  any  award  of  future  damages 
to  a  claimant. 

Concern  was  expressed  about  the  proposal's 
chances  of  enactment,  although  the  Delphi  study  was 
conducted  in  early  1990.  just  as  the  federal  govern- 
ment's initiatives  in  medical  tort  reform  were  being 
readied  and  before  the  Harvard  Study  of  New  York 
was  released.  Two  respondents  believed  that  a  legis- 
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lature  would  enact  the  plan  in  its  present  form.  The 
balance  of  those  answering  were  evenly  split:  one-half 
(13)  refused  to  speculate  as  to  its  legislative  prospects 
owing  to  a  lack  of  familiarity  with  the  local  political 
process:  the  other  half  thought  political  alliances 
would  result  in  the  proposal's  rejection  by  the  legis- 
lature in  their  respective  states.  Thus,  some  Delphi 
experts  worried  that  regardless  of  the  proposal's  mer- 
its, it  could  fail  on  purely  political  grounds. 

The  survey  indicated  the  experts'  beliefs  that  the 
fault-based  administrative  proposal  could  face  signif- 
icant constitutional  challenges  if  enacted  in  its  present 
form,  but  that  the  proposal  would  survive  constitu- 
tional tests.  The  proposal's  primary  feature  is  to  abol- 
ish civil  court  jurisdiction  in  medical  malpractice  cases 
in  favor  of  an  administrative  agency  that  would  resolve 
claims  without  a  jury.  Nineteen  experts  (65%)  antici- 
pated that  a  constitutional  challenge  based  upon  the 
right  to  jury  trial  would  be  launched  against  the  pro- 
posal; many  experts  also  anticipated  due  process  (11 
experts)  and  equal  protection  challenges  (10  experts). 

While  we  do  not  focus  on  the  likely  outcome  of 
the  specific  challenges,  most  experts  opined  that  the 
equal  protection  and  the  due  process  problems  could 
be  surmounted  if  a  robust  public  record  of  public 
benefits  were  made  during  legislative  enactment  of  the 
model  bill  or  its  successor.  The  experts  were  less 
confident  that  the  right  to  jury  trial  argument  would 
be  rejected  by  a  reviewing  court,  but  many  left  the 
matter  unresolved,  preferring  to  suggest  that  trades 
for  the  jury  system  must  be  clearly  advantageous  to  a 
given  state's  health  consumers. 

The  experts  had  no  consensus  on  the  ideal  envi- 
ronment for  testing  the  plan.  Several  believed  that  a 
state  with  high  costs  and  a  high  volume  of  cases  would 
be  best  suited,  while  others  suggested  a  small  state 
with  low  case  volume.  The  experts  nominated  25  spe- 
cific states  as  possible  sites  for  implementation. 

We  also  asked  the  respondents  what  improve- 
ments or  changes  they  would  make  in  the  proposal. 
Nineteen  of  29  respondents  offered  changes.  The  most 
commonly  recommended  change  centered  on  the  issue 
of  judicial  review.  Five  experts  voiced  concerns  about 
the  limitations  that  the  model  statute  placed  on  ap- 
pellate review.  But  only  one  additional  respondent 
insisted  that  the  right  to  trial  be  preserved.  In  response 
to  the  question  of  whether  a  change  to  provide  a  trial 
de  novo  was  preferable,  response  was  split.  Twelve 
respondents  claimed  that  such  an  amendment  would 
increase  their  support;  14  experts  said  it  would  not. 
Five  experts  said  that  the  availability  of  a  trial  de 
novo  would  eliminate  their  support  for  the  proposal, 
apparently  on  the  grounds  that  it  would  undercut  the 
basic  premise  of  the  proposal  as  a  replacement  for  the 
current  system.  Four  experts  noted  that  such  a  change 
would  almost  certainly  make  the  experiment  politi- 
cally more  attractive. 

The  workers'  compensation  system  has  been  cited 
as  an  organizational  analogue  for  the  administrative 
alternative.  During  the  follow-up  interview,  the  ex- 


perts were  asked  what,  if  any,  aspects  of  the  workers' 
compensation  system  were  transferable.  The  opera- 
tional advantage  most  often  cited  was  the  enhanced 
efficiency  of  the  administrative  system.  This  effi- 
ciency was  attributed  to  a  combination  of  development 
of  expertise  within  the  administrative  system  and 
abolition  of  the  jury.  Other  perceived  advantages  in- 
cluded lower  costs  for  adjudication  and  consistency  of 
decisions  and  awards.  Operational  disadvantages  of 
the  workers'  compensation  system  included  the  in- 
creasing "lawyerization"  of  the  compensation  process, 
but  no  workers'  compensation  agency  offers  free  legal 
assistance  to  its  claimants,  a  unique  feature  of  the 
administrative  alternative.  Several  respondents  noted 
that  the  analogy  between  workers'  compensation  sys- 
tems and  the  proposed  administrative  system  was 
imperfect,  but  Georgetown's  examination  of  a  work- 
ers' compensation  agency  disclosed  in  actual  design 
and  operation  a  much  better  fit  than  these  few  experts 
expected.  The  removal  of  fault  from  workers'  compen- 
sation cases,  three  experts  suggested,  greatly  facili- 
tated the  function  of  the  compensation  board:  the 
Board's  task  in  applying  a  fault-based  standard  would 
be  much  more  difficult.  Many  workers'  compensation 
agencies,  however,  operate  a  limited  no-fault  system: 
fault  concepts  are  applied  and  employer  penalties 
assessed  in  workplaces  failing  to  prevent  recurrent 
injuries.  It  may  be  that  some  medical  injuries  are  more 
complex,  as  a  few  experts  suggested:  in  compensation 
cases,  the  worker  may  be  healthy  prior  to  the  injury, 
whereas  in  medical  liability,  the  identification  of  dam- 
age and  fault  is  complicated  by  pre-malpractice  ill- 
nesses or  injury. 

The  respondents  were  also  asked  to  compare  the 
desirability  of  implementing  organized  medicine's  pro- 
posal with  a  lengthy  list  of  other  proposed  tort  reform 
options.  The  only  alternative  receiving  overall  favor- 
able scores  was  pretrial  screening  panels. 

In  general,  the  administrative  alternative  was 
viewed  in  more  favorable  light  than  the  current  civil 
justice  system.  In  general,  the  experts  supported  its 
demonstration.  Many  of  their  comments  appear  to 
offer  ideas  to  assist  a  strategic  plan  for  its  implemen- 
tation. 

Administrative  Alternative  Time  and  Cost  Compared 
with  the  Civil  Justice  System 

For  all  the  heated  talk  about  the  subject,  efficiency 
is  a  most  imprecise  concept  when  it  comes  to  resolving 
claims  between  patients  and  doctors.  Two  proxy  vari- 
ables for  efficient  dispute  resolution,  from  many  po- 
tentially available,  are  the  time  required  and  the  costs 
encumbered. 

Adjudication  Time.  The  literature  castigates  the  ju- 
dicial system  generally  on  time  imposed.  Justice  de- 
layed has  been  described  in  the  most  searing  criticisms 
as  justice  denied.  The  U.S.  General  Accounting  Office 
(GAO)  has  promulgated  time  estimates  for  medical 
malpractice  dispute  resolution.**  Organized  medicine's 
Model  Act  establishes  maximum  time  horizons  for 
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Table  12 


Minimum  and  maximum  time  requirements  of  claims 
adjudication  estimated  for  a  proposed  expert  agency 
in  medical  tort  cases' 


Sequence  of  Adjudication 


Elapsed  Time  Required 
Best  Case    Worst  Case 


Estimst© 

Claim  filed 

10  days' 

10  days' 

Claims  review  conducted 

60  days' 

180  days0 

Settlement  meeting  held 

n/ae 

2  days 

Single  board  member  re- 

n/a 

30  days 

view  conducted 

New  claims  review  con- 

n/a 

1 0  days 

ducted 

Peer  review  conducted 

10  days 

60  days 

Second  peer  review  con- 

n/a 

60  days 

ducted 

Attorney  assigned 

1  day 

3  days 

Claim  to  heanng  examiner 

60  days' 

60  days 

Pre^ieanng  conference 
held 

1  day 

2  days 

Discovery  completed 

90  days 

360  days 

Pre-neanng  conference 

1  day 

2  days 

held 

Heanng  arguments  submit- 

10 days 

10  days 

ted 

Oral  heanng  held 

n/a 

35  days 

Findings  of  fact  presented 

5  days 

10  days 

Heanng  examiner  request 

n/a 

60  days 

expert 

Expert  s  opinion 

n/a 

60  days 

Heanng  held 

n/a 

45  days 

Findings  of  fact  presented 

n/a 

10  days 

Examiner's  judgment 

90  days' 

90  days' 

Medical  board  judgment 

30  days' 

30  days' 

(petition  for  review) 

Review  panel  appointed 

n/a 

15  days 

Briefs  filed 

n/a 

90  days 

Oral  argument  held 

n/a 

15  days 

Opinion  of  review  issued 

n/a 

30  days 

File  appeal" 

n/a 

30  days 

intermediate  appellate 

n/a 

60  days 

Highest  appellate 

n/a 

180  days 

368  days 

1.549  days 

(1  year) 

(4  years. 

3  months) 


*  Georgetown  estimates  formulated  through  staff  consul- 
tation and  based  primarily  on  litigation  experience  in  the 
State  of  Virginia.  Adjudication  time  may  vary  from  state  to 
state.  The  Georgetown  estimates  are  provided  merely  as 
a  guideline.  Note:  Georgetown  utilized  'conservative*  time 
estimates.  That  is.  maximum  time  was  allocated  to  each 
adjudicated  step  in  order  to  accumulate  the  longest 
elapsed  times  from  filing  to  final  case  disposition. 
"  Elapsed  time  maximum  pre  sen  bed  by  model  statute  uti- 
lized as  Georgetown  s  assumption. 
"Model  statute  permits  administrative  discretion  to  set 
elapsed  time  limits  by  order  on  a  case-by-case  basis. 
Georgetown  assumed  elapsed  time  limit  orders  (claim 
amended  twice,  see  footnote  c)  in  this  process  step. 
e  Elapsed  time  omitted  based  on  the  assumption  that  merit 
of  the  claim  is  uncontested  and  that  this  step  is  mooted 


case  processing.  An  action-forcing  mechanism  in  the 
nature  of  early  established  trial  dates,  these  deadlines 
permit  organization  of  the  events,  decisions,  actions, 
and  process  loops  in  elapsed  time  estimates.  These 
time  estimates  can  be  arrayed  according  to  case  com- 
plexity.46 Table  12  presents  maximum  and  minimum 
time  requirements  estimated  by  this  study's  staff  as 
extrapolated  from  the  Model  Act's  provisions.47 

Georgetown  researchers  generated  two  case  com- 
plexity scenarios  and  "ran  them  through"1  the  proposed 
administrative  system.  The  "simple"  case  scenario 
assumed  the  claimant  alleged  a  misread  x-ray  of  a 
potential  bone  fracture.  It  is  termed  "Best  Case  Esti- 
mate" in  Table  12.  The  "complex  and  profound"  case 
assumed  the  claimant  alleged  a  severe  infant  birth 
injury.  It  is  termed  "Worst  Case  Estimate"  in  Table 
12. 

Applying  the  statutory  scheme,  we  calculated  that 
the  "simple"  case  would  require  a  maximum  of  a  little 
over  1  year  from  filing  to  resolution,  assuming  all 
steps  of  the  administrative  process  were  taken  as 
prescribed,  with  the  exception  of  judicial  review  for 
alleged  procedural  irregularities.  The  "complex  and 
profound"  case  would  require  a  maximum  of  51 
months  using  the  same  calculation  assumptions. 

By  arraying  these  estimates  against  their  closest 
judicial  time  estimates  published  by  GAO.  it  is  possible 
to  roughly  compare  the  time  requirements  of  proposed 
administrative  and  actual  judicial  dispute  resolution 
systems,  respectively.  Table  13  presents  this  infor- 


In  observing  that  it  would  likely  take  about  half 
the  time  to  resolve  a  "simple"  case,  and  save  about  a 
year  in  the  resolution  of  a  "complex  and  profound" 
case,  no  guarantees  as  to  actual  elapsed  time  can  be 
made.  One  recent  study  of  North  Carolina  federal 
court-annexed  civil  injury  arbitration  concluded  that 
time  is  not  saved,  but  money  is  saved.48  Clearly,  only 
evaluated  experience  can  measure  such  outcomes.  The 
administrative  proposal's  virtue  is  its  prescribed  time 
schedule;  administrative  law  judges  could  override 
these  prescriptions,  but  only  for  cause.  The  statutorv- 
attitude  would  urge  conclusion  while  permitting  case- 
by-case  flexibility. 

Georgetown's  estimates  assumed  settlement  rates 
in  calculating  time  horizons  for  the  proposed  admin- 
istrative agency.49  In  general,  we  assumed  that  one- 
third  settled  at  the  first  mandatory  settlement  offering 
opportunity,  one-third  settled  at  the  first  such  oppor- 
tunity after  a  finding  of  claims  merit,  and  the  remain- 
der dwindled  steadily  through  settlement  until  10^  of 
750  claims  filed  annually  proceeded  through  a  hearing 
and  administrative  review  of  hearing  results.  This  is 
a  more  conservative  assumption  than  Virginia's  set- 


by  expert  personnel  in  light  of  claimant's  clear  and  con- 
vincing evidence. 

0  Elapsed  time  for  litigation  studies  generally  does  not 
include  appeal. 
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Table  13  — — — — — — ______ 

Comparison  of  elapsed  dispute  resolution  time  estimates  tor  administrative,  fault-based  system  under  organized 
medicine's  Model  Act  and  U.S.  General  Accounting  Office  (GAO)  estimates  of  time  required  for  medical  negligence 
actions  in  the  court  system 


Type  of  Dispute  Resolution  and  Source  of 
Data 

•Complex/ 
Expensive  Case" 
Elapsed  Time* 
(months) 

"Typical  Case' 
Elapsed  Time0 
(months) 

Medical  malpractice  litigation  in  the  court 

64.9 

25.1 

system  documented  by  the  GAC 

Medical  malpractice  adjudication  estimated 

51.0 

12.1 

by  Georgetown  from  a  step-flow  analysis 

of  organized  medicine  s  Model  Act" 

*  "Complex/Expensive  Case"  as  applied  to  the  GAO  study  refers  to  claims  of  $1  million  or  more  closed  m  1984.  "Complex/ 
Expensive  Case"  as  applied  to  the  Georgetown  analysis  refers  to  claims  which  take  the  maximum  amount  of  time  to  be 
processed  by  the  administrative  adjudication  system.  Note  that  these  definitions  carry  slightly  different  meanings.  However 
these  constructs  are  as  comparable  as  Georgetown  could  find. 

0  "Typical  Case"  as  applied  to  the  GAO  system  refers  to  the  case  with  the  average  disposition  time  for  all  claims  closed  m 
1984.  'Typical  Case'  in  the  Georgetown  system  is  estimated  by  assuming  a  more  efficient  processing  of  a  claim  from  filing 
to  final  resolution,  involving  the  least  amount  of  time  necessary  for  this  to  occur.  Again,  these  definitions  are  not  exact  for 
each  study  but  allow  these  two  studies  to  be  more  comparable. 

c  The  figures  for  disposition  time  found  in  this  study  are  averages  calculated  for  different  payment  ranges.  These  disposition 
times  are  estimates  from  the  time  of  filing  to  the  time  of  settlement  or  final  judgment.  See  Medical  Malpractice,  Characteristics 
of  Claims  Ctoseo  in  1984  (GAO/HRD-87-55). 

"  Georgetown  s  estimates  are  formulated  through  staff  consultation  and  are  based  primarily  on  litigation  experience  m  me 
State  of  Virginia.  Adjudication  time  may  vary  from  state  to  state.  These  estimates  are  based  on  "typical"  disposition  times, 
whereas  the  GAO  data  are  based  on  a  calculation  of  'average*  disposition  times. 


tlement  rates  in  pretrial  screening  and  certification 
procedures,  which  approximate  the  national  settle- 
ment-before-trial experience.10 

Although  we  limit  generalization  of  our  time-sav- 
ing finding  to  the  conclusion  that  the  Model  Act  seems 
to  accomplish  its  dispute  resolution  time  savings  ob- 
jective, its  potential  in  this  regard  is  a  powerful  incen- 
tive for  a  test.  This  incentive  is  intensified  by  the 
several  recent  civil  justice  system  studies. 

As  documented  by  a  1990  Report  of  the  Federal 
Court  Study  Committee,  the  nation's  courts  face  a 
caseload  crisis  of  unprecedented  proportions.4'  Future 
intensification  of  that  crisis,  absent  policy  change,  is 
inevitable.  From  other  statistical  measurements  of 
caseload  growth,  and  exacerbated  by  drug  and  criminal 
trials,  severe  docket  overcrowding  is  real,  not  mere 
impression.53  Only  partly  related  to  caseload  stresses, 
experts  predict  continuation  of  a  major  squeeze  be- 
tween public  expectations  of  the  courts  and  their 
dwindling  resource  bases.53  According  to  many  judges' 
observations,  including  those  at  the  recent  mega-con- 
ference on  the  Future  and  the  Courts,  civil  cases  are 
being  forced  off  the  calendar  under  a  crisis  of  bur- 
geoning caseload.  Case  delays  may  become  longer  as 
a  result.54  Considering  this  mounting  consensus,  ad- 
ministrative adjudication  is  an  alternative  worth  se- 
rious exploration  as  a  means  to  mitigate  the  civil 
justice  congestion  trend. 

Administrative  Agency  Public  Cost  In  selecting  a 
means  to  estimate  costs  of  an  administrative  adjudi- 
catory and  regulatory  agency,  the  Georgetown  study 


adopted  a  very  simple  proxy  variable  in  comparing  the 
administrative  alternative  to  courtroom  litigation: 
cost  of  the  forum  to  government.  Public  costs  and 
private  costs  traditionally  have  been  estimated  in  dif- 
ferent accounts.  We  had  the  ability  to  estimate  oniy 
the  former.5556  That  proposal  review  exercise,  how- 
ever, disclosed  that  the  forum  costs  to  the  public  could 
be  significantly  less  than  the  cost  of  court  operations 
(Table  14). 

Public  cost  differentials  for  the  administrative 
proposal  appear  to  be  from  approximately  25cc  to 
nearly  50%  less  than  judicial  system  costs  for  tort  and 
civil  actions.  An  uncertainty  element  is  injected  by 
the  woeful  state  of  medical  tort  action  statistics,  and 
it  is  troublingly  unsatisfactory  to  be  deprived  of  them. 

What  was  startling,  however,  is  that  these  costs 
include  claimants'  universal,  free,  legal  representation 
for  their  private  prosecution  of  compensatory  actions 
against  health  care  providers.57  Georgetown's  staff 
used  the  model  statute,  assumed  a  mid-range  claims 
volume  of  750  new  cases  per  year,  with  a  complaint 
volume  of  250  complaints  against  physicians  per  year, 
and  hypothesized  a  "cadillac"  agency,  overstaffed  and 
highly  paid,  and  a  low  cost  alternative.5*  The  "cadillac" 
was  estimated  at  about  $7  million  annual  cost,  while 
the  low  cost  alternative  was  estimated  at  about  S2 
million  annually.  These  costs  included  operations  of 
both  the  claims  and  the  practice  regulation  subsystems 
of  the  proposed  new  Medical  Practice  Board  in  both 
high  and  low  cost  versions. 

We  expected  that  limiting  estimates  to  the  public's 
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Table  14  . 

Comparison  of  costs  to  government  for  resolution  of .... 
based  system  proposed  in  organized  medicine's  Model  Act*  and  the 
civil  tort  actions  brought  in  the  state  and  federal  court  systems" 


disputes  under  the  administrative,  fault- 
Rand  Corporation's  estimates  of  resolution  of 


Forum  for  Resolution  of  Health  Care 
Provider  Tort  Actions' 


Low  per  Case  Filed 
(Estimates  in  1989 
Dollars) 


High  per  Case  Filed 
(Estimates  in  1989 
Dollars) 


State  courts 
All  torts 
Civil  actions 


$4,739 
$3,792 


$12,138 
$14,665 


Federal  courts 
Al  torts 
Civil  actons 

Proposed  abdication  agency  for 
health  care  provider  negligence0 


n/a 
n/a 


$12,446 
$14,129 


59.436 


'  Source:  Georgetown  University  Medical  and  Law  Centers.  Program  on  Science.  Law  and  Compensation.  1990. 
"Adapted  from  Kakalik.  J.  S..  &  Ross.  R.  L.  (1983.  September).  Costs  of  the  civil  justice  system:  court  expenaitures  for 
various  types  of  civil  cases.  Table  S.8.  p.  xvii.  Santa  Monica  CA:  The  Rand  Corporation  Institute  for  Civil  Justice.  R-2985-iCJ 
Costs  were  adjusted  to  1989  dollars  using  the  GNP  price  deflator  for  state  and  local  purchases  of  goods  and  services  wnere 
1989  dollars  equal  1.35  1982  dollars.  Deflator  furnished  courtesy  of  the  Bureau  of  Economic  Analysis.  U.S.  Deoartment  or 
Commerce. 

e  Rand  "low  cost"  and  "high  cost"  figures  represent  government  expenditures  for  one  case  in  low  state  court  and  hign  state 
court,  respectively.  The  federal  court  figures  represent  expenditures  for  a  case  in  U.S.  District  Court 
a  While  the  Rand  figures  represent  a  case  that  goes  through  pretnal  activity  plus  one  jury  tnal.  the  Georgetown  estimates 
represent  a  'typical"  case.  A  "typical"  case  cost  estimate  is  denved  by  dividing  an  assumed  750  claims  mto  the  nign  ana  cw 
budget  estimates. 


costs  would  bring  protest  howls  from  people  expecting 
another  study— one  financed  in  the  millions  of  dol- 
lars—using real-time  simulations  of  actual  cases  and 
encompassing  all  the  transaction  costs.  Such  a  myth- 
ical mega-study  could  account  for  insurance  company 
costs  and  would  crank  in  the  large,  but  currently 
unestimable.  savings  attributable  to  the  administra- 
tive alternatives  universal,  free  claimant -counsel  plan. 
And  it  undoubtedly  could  account  for  opportunity  cost 
savings  of  smaller  claimants  being  able  to  enter  the 
compensation  system  as  well  as  expenditures  pre- 
dicted from  increasing  the  pool  of  smaller  claimants. 
However,  those  are  modeling  and  simulation  studies 
that  beg  for  future  conduct. 

From  our  current  review  of  purely  public  costs, 
however,  the  conclusion  is  that  organized  medicine's 
proposal  possibly  could  be  one  of  the  dispute  resolu- 
tion's greatest  public  bargains.  Any  number  of  factors 
could  inflate  costs,  and  any  number  of  bureaucratic 
phenomena  could  compromise  the  expenditure  bene- 
fits. Such  factors  can  be  factored  into  a  follow-on 
implementation  analysis,  one  of  Georgetown's  rec- 
ommendations. The  model  statute's  design,  qua  de- 
sign, could  provide  assistance  to  claimants  and  the 
health  care  professions  at  lower  public  expenditures 
and  shorter  times  between  meritorious  claims  filing 
and  compensation  awards. 

Relationship  between  Adjudication  Time  and 
Agency  Cost  At  the  same  time,  a  time-related  cost 
factor  urges  a  caveat.  Time  may  work  paradoxically 
in  cases  that  otherwise  settle  before  final  resolution 


in  an  expert  agency.  The  overwhelming  weight  ot 
opinion  holds  that  90  to  95%  of  cases  settle  before  a 
final  verdict.  Georgetown  used  that  assumption  in 
estimating  costs  necessary  to  operate  organized  med- 
icine's proposed  expert  agency.  One  wouid  expect  that 
settlement  patterns  would  not  change  significantly  in 
administrative  adjudication.  From  most  reports  or  pre- 
trial screening  panels,  medical  negligence  arbitration, 
and,  especially,  Maryland's  executive  branch  Health 
Care  Claims  Arbitration  Office,  cases  settled  in  pat- 
terns similar  to  those  observed  in  the  court  system. 

It  is  possible  that  defendant  health  care  providers 
and  their  insurers  could  perceive  indirect  incentives 
to  drag  out  the  adjudicatory  process  to  the  bitter  end 
in  small  claims  and  large.  Such  paradoxical  incentives 
could  include  last  ditch  resistance  galvanized  by  au- 
tomatic disciplinary  review  of  all  claims  histories,  and 
by  quasi  no-fault  provisions  that  adjust  insurance 
premiums  to  experience  ratings  in  the  absence  ot 
practice  guidelines. 

If  such  factors  were  operative,  cases  would  still  be 
adjudicated  in  shorter  periods  than  courts  could  ac- 
complish, but  many  more  cases  could  span  the  entire 
adjudication  timeline.  This  would  require  bigger 
agency  staffs  and  more  money  for  caseload  manage- 
ment generally.  Because  the  nation's  data  on  medical 
liability  settlements  are  so  incomplete  and  unreliable, 
only  experience  will  shed  much  real  light  on  this 
puzzle.  Georgetown's  study  report  suggested  some  op- 
tions for  minimizing  such  paradoxical  incentives,  and 
such  time  and  cost  reinforcement  mechanisms  might 
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be  considered  in  pilot  tests  of  the  administrative  al- 
ternative. 

Implications  of  Medical  Tort  Reform  in  Three  States 

Information  gleaned  from  Michigan.  Maryland, 
and  Virginia  has  been  noted  throughout  this  report. 
This  study's  staff  conducted  interviews,  developed 
chronologies,  and  documented  medical  tort  reform 
activities  in  the  states  of  Michigan.  Maryland,  and 
Virginia.  Each  of  these  case  studies  has  been  published 
separately  in  Courts.  Health  Science  &  the  Law.i9 

In  addition.  Georgetown's  Journal  published  a 
case  note  about  Maryland's  professional  regulatory 
and  disciplinary  system,  itself  the  partial  results  of  an 
empirical  study  conducted  by  a  third  year  law  student 
(now  clerk  to  a  Maryland  Appeals  Court)  at  George- 
town University.60 

When  added  to  Professor  Morlock's  adaptation  of 
the  Maryland  experience  to  analysis  of  organized  med- 
icine's proposal,61  and  when  added  to  the  U.S.  General 
Accounting  Office's  studies  of  Michigan,  we  are  able 
to  distill  a  few  important  points/These  points  may 
have  implications  for  refinement  and  implementation 
of  a  fault -based,  administrative  alternative. 
In  Maryland.  Maryland's  experience  is  instructive 
from  a  fiscal  perspective.  The  Health  Care  Arbitration 
Office,  an  agency  of  the  Maryland  executive  branch, 
budgets  approximately  $1  million  a  year  to  hear  about 
the  same  number  of  claims  assumed  in  cost  estimates 
of  organized  medicine's  proposal.  When  joined  to  the 
S2.2  million  budget  of  the  State  Board  of  Physician 
Quality  Assurance,  the  professional  regulatory  au- 
thority, the  S3.2  million  total  supports  both  functions. 
This  lends  confidence  to  our  predictions  that  both 
claims  adjudication  and  professional  regulation  func- 
tions are  fiscally  feasible  within  the  Sl.T  milli  to  ST 
million  estimated  for  the  Medical  Practices  Review 
Board. 

In  Virginia.Virginia's  experience,  while  instructive 
from  several  perspectives,  discloses  the  intensely  po- 
litical nature  of  fundamental  decisions  about  tort  re- 
form. Analyst  Steven  Klaidman  concluded  that  the 
local  medical  association's  definition  of  the  medical 
ton  problem  would  have  to  match  closely  that  fueling 
organized  medicine's  proposal.  There  should,  in  our 
view,  be  a  high  degree  of  consensus  about  the  need  to 
change  the  current  system  in  any  demonstration  state. 
In  Michigan.  While  also  notable  for  arguably  the  long- 
est, most  intensive  experience  among  the  states  in 
enacting  medical  tort  reform,  Michigan  points  to  the 
importance  of  a  mandatory  adjudication  system. 
When  Michigan's  arbitration  statute  was  under  con- 
stitutional attack,  few  people  wanted  to  use  it  lest  it 
be  later  overturned.62  After  the  scheme  attained  an 
approving  constitutional  review,  the  voluntary  nature 
of  the  arbitration  system  appeared  to  hamper  it  se- 
verely.63 

These  observations  may  be  used  effectively  in 
planning  a  demonstration  of  organized  medicine's  ad- 


ministrative alternative.  They  are  merely  selected 
highlights.  Additional  information  may  be  found  in 
the  published  case  study  reports. 


Questions  Unaddressed  by  the  Study: 
Limitations  and  a  Research  and  Evaluation 
Menu 

Georgetown's  prospective  assessment  obviously 
identified  questions  that  lay  beyond  the  academic 
staff  s  exploration.  Most  policy  studies  will  raise  ques- 
tions as  well  as  answer  them.  This  review  of  organized 
medicine's  proposed  medical  practices  reform  institu- 
tion is  no  exception.  Presented  below  is  a  discussion 
of  several  of  the  most  prominent  questions  triggered, 
but  unaddressed,  by  this  study.  They  are  presented 
roughly  in  order  of  the  research  staff  s  view  of  their 
importance.  Combined  in  their  entirety  or  in  clusters, 
the  suggested  studies,  geared  to  the  following  issues, 
could  create  a  complete  implementation  analysis  to 
guide  a  pilot  test  of  the  Medical  Practices  Review 
Board. 

Limitations  of  the  Current  Study 

First,  in  the  course  of  this  study,  Georgetown 
conducted  no  projections  of  increased  claims  fre- 
quency, small  claims  in  particular,  upon  the  cost  of  a 
Medical  Practices  Review  Board.  During  the  course  of 
our  work,  the  Harvard  review  of  New  York's  hospital 
population  established  impressive  empirical  bases  for 
estimating  the  volume  of  claimants  unserved  by  the 
current  system.  We  inquired  about  the  adaptability  of 
the  Harvard  data  tapes  for  projecting  alternative  path- 
ways of  claims  among  those  7  out  of  8  medically 
injured  people  who  do  not  file  claims  in  the  current 
system.  We  found  the  tapes  to  be  usable  for  such 
purposes.  Informal  discussions  with  the  Harvard  study 
staff  indicated  a  willingness  to  share  the  data  with 
Georgetown  staff.  Use  of  secondary  data  in  Harvard's 
several-million-dollar  study  would  have  added  consid- 
erable analytic  leverage  to  Georgetown's  six  mini- 
studies,  conducted  for  about  $100,000. 

Accordingly,  in  Spring  1990,  we  formally  proposed 
to  the  U.S.  Department  of  Health  and  Human  Serv- 
ices a  small  ($25,000)  project  to  undertake  these  cost- 
incrementing  and  cost-shifting  studies.  After  some 
initial  encouragement,  the  project  could  not  be  expe- 
dited. A  regular  application  in  the  Public  Health  Serv- 
ice project  was  recommended  to  Georgetown  staff,  but 
the  6  to  9  months  required  to  approve  an  application 
proved  infeasible  in  that  the  staff  capable  of  under- 
taking this  analysis  were  scheduled  to  move  on. 

Impressed  that  any  demonstration  of  an  admin- 
istrative alternative  would  be  fortified  by  congruent 
assessments  of  the  current  justice  system's  defects  in 
medical  tort  cases,  we  sought  to  survey  a  large  pro- 
portion of  state  legislators  preparing  to  convene  at  the 
August  1990  annual  meeting  of  the  National  Confer- 
ence of  State  Legislatures.  NCSL  officials  had  been 
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contacted  and  had  given  provisional  approval  for  an 
on-site  survey.  A  sampling  strategy  had  been  formu- 
lated. Approximately  8.000  members  typically  attend 
the  NCSL  annual  meeting,  about  one-third  of  the 
elected  state  senators  and  representatives.  A  good 
opportunity  existed  to  question  them  about  establish- 
ing an  administrative  alternative  and  the  acceptability 
of  certain  of  its  features.  The  survey  proposal,  how- 
ever, was  directed  into  the  Public  Health  Service's 
regular  application  process,  and  it  was  deferred. 

It  is  still  timely  to  conduct  these  studies.  They 
would  provide  important  new  insights.  Awaiting  con- 
duct, however,  the  information  vacuum  deprives  our 
current  assessment  of  additional  avenues  of  informa- 
tion and  inference,  and  it  serves  as  a  limiting  factor 
in  this  report. 

A  comprehensive  constitutional  analysis  and  a 
policy  makers'  conference  were  also  urged  during  the 
course  of  this  prospective  assessment.  Lacking  fund- 
ing, they  were  not  conducted.  Such  omissions  also 
limit,  albeit  to  a  lesser  degree,  this  report. 

Toward  a  Further  Study  Menu 

All  prospective  assessments  raise  new  questions, 
and  our  limitations  and  other  observations  can  serve 
to  forge  a  future  study  menu.  In  the  hope  that  the 
following  can  serve  to  delineate  subsequent  research 
efforts,  we  specify  below  some  of  the  questions  for 
which  answers  could  yield  policy  maker  and  health 
care  consumer  dividends.  They  also  could  serve  to 
guide  test  implementation  of  the  fault-based,  admin- 
istrative alternative. 

(1)  What  Would  an  Informed  Opinion  Survey  among 
State-Level  Policy  Makers  Disclose?  After  a  decade 
and  a  half  of  medical  tort  reform,  we  are  nearly  as 
much  in  the  dark  about  state  legislators'  views  as  ever. 
It  will  be  important  in  test  states— and  perhaps  with 
respect  to  a  randomly  selected  national  sample— to 
survey  state  legislators'  knowledge,  attitudes,  and 
preferences  with  respect  to  the  next  stage  in  medical 
tort  reform,  including  administrative  alternatives. 
This  task  is  not  technically  difficult  and  could  be 
quickly  undertaken.  Our  experience  suggests  the  fol- 
lowing dimensions  of  such  a  survey: 

•  What  perceptions  of  necessity,  effective- 
ness, desirability,  and  feasibility  do  state-level 
policy  makers  express  with  respect  to  alternative 
dispute  resolution  forums  for  medical  dispute  res- 
olution generally,  and  with  organized  medicine's 
fault-based  administrative  system  specifically? 

•  What  perceptions  exist  of  the  comparative 
advantage  or  disadvantage  of  nonjudicial  medical 
tort  alternative  dispute  resolution  among  state 
legislators? 

•  How  high  in  the  public  policy  agenda  for 
the  several  states  is  further  enactment  or  regula- 
tion of  medical  and  other  health  care  provider 
practice  issues? 


•  What  outcomes  or  impacts  are  perceived  in 
each  state  to  have  resulted,  positively  and  nega- 
tively, from  the  medical  ton  reforms  enacted  in 
that  state  from  the  mid-1970s  to  the  present'1 
Recognizing  that  surveys  can  be  cumbersome  and 
expensive.  Georgetown  also  recommends  a  useful  sub- 
stitute: a  policy  makers'  conference  at  which  would  be 
debated  the  great  and  small  issues  related  to  medical 
practice  reform  as  viewed  from  a  fault-based  admin- 
istrative alternative.  Study  staff  recommend  that  such 
a  conference  be  convened  by  a  neutral  third  party- 
foundation,  government,  or  academic  institution.  Its 
proceedings  should  be  published  and  disseminated  to 
the  states  for  review  by  legislative  colleagues  across 
the  country. 

(2)  What  Cost  Centers  Would  Be  Impacted  by  a 
Galvanized  Compensation  Consciousness  among 
Actually  Injured  Claimants?  Delphi  respondents  be- 
lieved that  increased  case  filings  would  occur  in  re- 
sponse to  establishment  of  a  Medical  Practices  Review 
Board.  At  the  same  time — under  current  malpractice 
and  complaint  caseload  trends— Georgetown  staff 
concluded  that  the  Medical  Practices  Review  Board 
was  affordable.  It  would  cost  very  little  additional 
money  from  federal,  state,  or  private  auspices,  if  any.  I 
beyond  that  already  spent  for  medical  regulator,  et-  ! 
forts.  Essentially,  start-up  funds  and  those  related  to  , 
evaluation  of  an  experiment  would  be  the  most  prom-  j 
inent  additional  dollars  required. 

We  also  ascertained  that  additional  forum  ex- 
penses could  be  raised  from  medical  personnel  and 
user  fees  to  a  level  possibly  exceeding  budgetary  re- 
quirements. In  Wisconsin,  for  example,  the  Workers' 
Compensation  Division  is  budgeted  by  the  state  but 
"appropriated"  from  insurance  carriers.  Moreover,  li- 
censing fees  could  be  directed  to  support  a  new  medical 
practices  institution:  in  many  states  they  are  a  revenue 
source  for  the  general  treasury.  In  Wisconsin,  the 
Securities  Commission's  operations  cost  about  S3  mil- 
lion each  year,  but  the  agency  raises  S?  million  per 
year.  Excess  revenues  over  budget  are  deposited  in  the 
state's  general  treasury.  There  is  every  good  reason 
for  a  medical  practices  experimentation  state  to  adopt 
such  an  approach.  It  would  fund  medical  professional 
quality  assurance  first,  and  general  state  expenditures 
second. 

All  revenue  and  expenditures  forecasts,  however, 
depend  significantly  upon  caseload.  Certainly,  the 
Harvard  study  documented  the  potential  pool  of  such 
claims.  Beyond  that  pool,  however,  the  Harvard 
study's  implications  remain'  to  be  detailed  and  evalu- 
ated. Under  various  assumptions  of  outreach,  facili- 
tation, and  minimum  gatekeeping,  many  of  the  Har- 
vard study's  injured  patients  may  become  Board 
clients.  How  many  and  under  which  administrative 
protocols  remain  to  be  determined  using  the  statistics 
of  probability. 

(3)  What  Would  a  Constitutionalizing  Model  Study 
Yield?  Constitutional  analysis  mixing  the  decisions 
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favoring  workers'  compensation  and  other  administra- 
tive law  schemes  with  decisions  decreeing  other 
schemes  unconstitutional  would  provide  a  capability 
for  modeling  the  Medical  Practices  Review  Board. 
Such  an  analysis  could  provide  predictive  forecasts.  It 
could  help  contour  the  Model  Act.  if  it  needs  such 
amendment,  to  survive  as  a  constitutionally  valid 
scheme. 

We  noted  earlier  that  some  experts  are  critical  of 
the  Model  Act.  Any  proposal  that,  as  an  exclusive 
remedy,  shirts  causes  of  action  from  Article  I  to  Article 
III  courts  requires  an  adequate  rationale  and  quid  pro 
quo.  Any  measure  that  invalidates  judicial  subject 
matter  jurisdiction  and  abolishes  a  medical  negligence 
cause  of  action  will  generate  initial  opposition. 

Organized  medicine  bears  the  burden  of  a  thor- 
ough analysis  focused  around  these  questions: 

•  In  a  state-by-state  analysis  of  workers' 
compensation  statutory  interpretation,  which  fea- 
tures were  found  constitutionally  valid  and  which 
invalid?  Under  which  theories  of  constitutional 
application? 

•  Which  of  the  principles  could  or  might 
apply  to  the  administrative  systems  for  medical 
practices  reform?  What  implications  could  such 
applications  have  for  generating  amendments  that 
would  assure  that  the  Model  Act  could  pass  con- 
stitutional muster? 

•  What  role,  if  any,  might  the  fault  concept 
play  to  differentiate  organized  medicine's  proposal 
from  constitutional  analyses  of  workers'  compen- 
sation statutes  that  emphasize  the  no-fault  con- 
cept? 

•  What  features  of  medical  tort  reform  were 
found  constitutional  under  which  features  of  the 
appellate  law? 

•  What  alternative  scenarios,  and  probability 
assessments  attached  thereto,  could  be  envisioned 
to  maximize  Model  Act  constitutionality  and  min- 
imize vulnerability  to  constitutional  attack? 

(4)  What  Would  ■  Special  Analysis  of  Standard  of 
Care  Yield?  Changes  in  the  standard  of  care  by  means 
of  which  doctors  are  held  to  be  at  fault  may  be  a 
profound  element  linking  the  adjudication,  regulation, 
and  tort  reform  systems  comprising  organized  medi- 
cine's approach  to  a  new  medical  practices  institution. 
The  Model  Act  would  establish  a  reasonableness 
standard  to  replace  a  community  standard.  It  would 
exculpate  any  act  or  omission  that  fell  into  one  of 
several  exonerating  categories  of  professional  per- 
formance. 

Standard  of  care  has  been  a  major  issue  in  legal 
medicine  for  a  long  time.  Georgetown's  review  touched 
only  superficially  upon  it.  Delphi  respondents  viewed 
the  combination  of  tort  reform  and  standard  of  care 
rules  as  one  possible  source  of  unfairness  in  organized 
medicine's  Model  Act.  Their  net  impact,  they  argued. 


would  be  to  lower  health  care  quality  standards  in  the 
attempt  to  lower  liability  thresholds. 

Without  concentrated  attention  to  this  issue,  we 
can  only  raise  questions  that  in  further  operational 
research  or  conferences  warrant  answers: 

•  What  would  the  practical  Impact  be  upon 
various  classes  of  medical  negligence  litigants 
were  standard  of  care  rules  to  mirror  the  "reason- 
ableness in  the  same  or  similar  circumstances' 
standard  urged  in  the  Model  Act?  How  would 
impacts  differ  from  those  experienced  with  respect 
to  the  community  standard  rule,  now  the  majority 
rule,  and  the  national  standard  rule,  urged  by 
some? 

•  Were  the  model  statute  to  be  amended  by 
addition  of  practice  guideline  development  man- 
dates, how  would  such  addition  be  affected,  if  at 
all,  by  the  currently  adopted  standard  of  care'' 

•  If.  as  some  experts  pointed  out  to  George- 
town's academic  staff,  the  Model  Act's  standard 
of  care  were  adopted  in  a  large,  diversified  state, 
would  such  standards  reinforce  tendencies  to  al- 
locate lower  quality  health  care  to  the  lowest 
income  citizens  of  that  state? 

(5)  What  Effect  Would  Inclusion  of  Episode-Reiated 
Defendants  Have  upon  the  Administrative  Forum's 
Procedures?  One  concern  expressed  by  the  Advisory 
Committee  to  Georgetown's  project  is  a  procedural 
problem,  the  result  of  carving  out  for  administrative 
adjudication  acts  and  omissions  that  may  have  mul- 
tiple defendants,  such  as  pharmacists,  pharmaceutical 
companies,  or  medical  device  manufacturers.  These 
latter  groups  are  not  included  under  the  Model  Act  s 
definition  of  "health  care  provider.'  A  similar  profes- 
sional regulation  problem  concerns  doctor  oversight 
and  discipline,  which  omits  nurses,  physical  thera- 
pists, and  other  health  care  providers. 

To  deal  with  these  excluded  groups,  we  recom- 
mend that  a  workshop  be  established  to  analyze  the 
practical  effect  of  excluding  certain  groups  and  profes- 
sions from  the  coverage  in  the  administrative,  fault - 
based  alternative.  Questions  could  include: 

•  Using  simulations,  to  what  extent,  if  any. 
would  procedural  entanglements  result  from  in- 
clusions and  exclusions  mandated  by  the  Model 
Act's  current  version? 

•  What  remedies  or  amendments  might  be 
proposed  to  relieve  procedural  snarls,  if  any  were 
found?  4 

•  What  cost,  time,  administrative  burdens, 
or  benefits  factors  could  accompany  changes  in 
the  personal  jurisdiction  of  the  proposed  Medical 
Practices  Review  Board,  in  both  claims  and  reg- 
ulatory functions? 

(6)  Mow  Could  Incentives  Join  Dtsmcenovos  in  the 
Mew  Medical  Practices  institution  so  as  to  Reward, 
Not  Merely  Deter  or  Punish?  Many  experts  and 
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Georgetown  staff  observed  that  the  fault  concept  pro- 
vided the  linking  undercarriage  among  the  Model 
Act's  adjudicatory,  regulatory,  and  tort  reforms.  It 
retained  the  concept  that  a  health  care  provider  is 
responsible  for  a  patient's  care,  a  historically  durable 
meta-notion  upon  which  ethical  codes  are  based  and 
can  be  interpreted. 

At  the  same  time,  we  noted  that  incentives  could 
be  built  into  negligence  prevention,  not  merely  the 
awful  wrath  of  the  law  paraded  as  a  threat  of  punish- 
ment for  deviation.  By  reducing  professional  liability 
insurance  premium  costs,  for  example,  for  low  liability 
claims  incidence  and  prevalence,  health  care  providers 
can  enjoy  a  benefit  from  exemplary  performance.  By 
awarding  exemplary  performance  citations,  including 
financial  and  nonfinancial  recognition,  excellence 
strivings  can  be  reinforced  as  a  matter  of  public  policy. 

Perhaps  such  matters  can  be  handled  by  the  rule- 
making powers  delegated  to  the  proposed  Medical 
Practices  Review  Board.  But  consideration,  might  be 
given  in  a  systematic  way  to  their  inclusion  in  a  model 
statute. 

(7)  What  Would  Qualified  No-Fault  and  Graduated 
Compensation  Schemes  Do  to  the  Model  Act*  s  Qual- 
ity Assurance  Objectives?  We  ask  these  questions 
without  further  specification.  They  will  require  the 
collaborative  effort  of  many  disciplines. 

(8)  What  Would  an  Integrated  Medical  Practice 
Guidelines  Effort  Oo  to  Spur  Medical  Quality  Assur- 
ance? Lurking  in  every  recent  proposal  to  quit  the 
expensive  practice  of  defensive  medicine  and  structure 
provider  and  consumer  health  care  expectations  is 
reference  to  practice  guidelines.  An  accountability  and 
measurement  device  as  well  as  a  set  of  operational 
objectives,  a  medical  practice  guidelines  program  holds 
promise  of  spurring  medical  quality  assurance.  It  also 
provides  a  template,  along  with  the  other  questions 
and  suggestions  discussed  above,  for  evaluating  a  test 
of  the  administrative,  fault-based  agency. 

We  suggest  that  the  mandate  to  undertake  such 
development  should  be  a  high  priority  of  the  proposed 
Medical  Practices  Review  Board  and  should  be  in- 
scribed in  a  pilot  state's  enabling  statute. 

(9)  What  Would  a  Knowledge  Production  Objective 
Require?  Throughout  Georgetown's  association  with 
this  proposed  medical  practices  institution,  organized 
medicine  has  reaffirmed  its  commitment  to  an  exper- 
imental trial  of  an  administrative  alternative.  In  the 
course  of  our  prospective  assessment,  however,  a  more 
compelling,  implied  objective  surfaced.  Clearly,  the 
Model  Act  would  create  a  public  policy  and  health 
care  delivery  laboratory.  The  states,  it  has  been 
agreed,  are  the  laboratories  of  our  democracy.  Orga- 
nized medicine  equips  those  laboratories  with  a  new 
dimension  for  knowledge  production.  It  could  create 
an  innovation  with  its  own  learning  vehicle  attached. 
It  provides  a  base  for  evaluative  research.  Adopted  in 
several  locations,  it  could  provide  the  best  foundation 
for  health  policy  studies  in  the  nation's  history. 


Accordingly,  we  suggest  that  this  purpose  be  added 
to  the  Model  Act's  findings  and  purposes.  This  addi- 
tion could  serve  as  the  necessary  license  to  augment  a 
bold  and  comprehensive  scheme  with  an  equally  com- 
prehensive research  and  policy  development  strateev 


Conclusion:  Considerations  for  Amending 
Organized  Medicine's  Proposal 

The  purpose  of  the  commissioned  papers,  special  I 
purpose  surveys,  and  the  experts  survey  was  not  to 
reach  consensus  on  the  merits  of  organized  medicine's 
proposal  Indeed,  by  selecting  experts  from  different  ! 
fields,  and  by  mobilizing  a  mosaic  of  limited  scale  \ 
studies  financed  with  limited  funds,  we  practically  j 
ensured  a  divergence  of  opinion.  Rather,  we  sought  | 
insights  into  the  nature  of  the  debate  and  the  issues. 
The  intended  purpose  of  our  on-site  studies  was  to  ; 
highlight  the  fault-based  administrative  proposal's  < 
feasibility  and  to  suggest  obstacles  its  implementation  ! 
might  face.  j 

From  these  diverse  information  sources,  we  con-  j 
elude  with  respect  to  the  key  issue:  the  proposal  war- 
rants implementation.  There  is  widespread,  but  not 
universal,  support  for  a  pilot  program.  We  further 
conclude  that  an  expert  agency  approximating  that 
set  forth  in  organized  medicine  s  Model  Act  is  capable 
of  implementation  in  a  hospitable  state  that  seeks  to 
improve  the  quality  and  quantity  of  medical  dispute  . 
resolution.  As  for  political  matters,  it  seems  clear  that  , 
such  hospitality  would  be  enhanced  in  states  that  ' 
share  the  proposal's  underlying,  coordinated  reform 
objectives,  discussed  earlier  in  this  report. 

Our  study  indicated  that  there  was  general  agree- 
ment that  at  least  certain  aspects  of  the  current  sys- 
tem are  deficient.  Even  plaintiffs'  and  defense  counsei. 
arguably  the  groups  most  benefited  from  civil  justice  j 
system  operations,  seemed  to  acknowledge  the  prob-  j 
lems.  Understandably,  they  are  chary  of  risking  the 
virtues  of  a  known  system  for  the  uncertainties  of  j 
alternatives.  The  common-sense  political  economy  of  j 
medical  practices  reform  dictates  that  they  must  be  j 
given  an  opportunity  to  panicipate  in  and  benefit 
from  an  administrative  alternative. 

There  is  disagreement — or  at  least  a  lack  of  evi-  | 
dence  as  to  important  factors  that  handicap  the  cur-  1 
rent  system:  why  15  out  of  16  actually  injured  health 
care  consumers  fail  to  be  compensated,  or  the  actuai  : 
incompetence  of  juries  to  fairly  compensate  such  per- 
sons, for  example.*4  The  experts  concurred,  however, 
that  for  many  reasons,  many  injured  patients  are  not 
able  to  access  the  current  system.  This  causes  a  dys- 
function within  the  tort  system  with  respect  to  its 
dual  goals  of  compensation  and  deterrence.  There 
were  shades  of  difference  on  these  points,  but  suffi- 
cient commonality  pointed  to  the  need  to  find  cer- 
tainty in  a  fair  and  efficient  alternative.  Policy  makers 
who  share  these  observations  and  seek  health  care 
consumer  access  to  a  medical  injury  compensation 
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system  should  find  organized  medicine's  proposal  at- 
tractive. Recent  citizen  surveys  about  the  civil  justice 
system  seem  to  indicate  that  the  public  is  ready  for 
improvement.6* 

There  was  general  agreement  that  the  administra- 
tive alternative  represents  an  important  contribution 
to  the  debate:  it  is  not  one-sided:  and  in  many  respects, 
the  proposal  presents  a  balanced  approach.  It  will,  its 
specific  features  aside,  be  an  important  challenge  to 
the  legal  and  public  administration  professions  in 
approaching  issues  of  medical  liability. 

It  is  clear  from  a  review  of  our  six  mini-studies 
that  the  issue  of  malpractice  reform  cannot  easily  be 
removed  from  the  sharp  political  overtones  that  typi- 
cally have  characterized  the  debate.  Despite  organized 
medicine's  best  efforts  to  elevate  the  issue  of  reform 
above  any  underlying  political  agenda,  that  goal  prob- 
ably has  not  been  reached.  In  this  regard  the  propos- 
al's sponsors  may  be  required  to  go  significantly  more 
than  half-way  to  convince  policy  makers  and  health 
care  consumers  that  the  proposal  is  in  their  interests 
and  that  it  serves  their  mutual  purposes. 

Our  state  studies,  particularly  the  Michigan  med- 
ical tort  reform  experience,  imply  policy  makers'  and 
health  care  consumers'  needs  for  guarantees  that  the 
proposed  Medical  Practices  Review  Board  would  pos- 
sess the  necessary  resources  and  commitment  to  en- 
force the  adopted  negligence  standard  effectively.  An- 
other concern  will  be  whether  the  Board  would  be,  in 
fact,  impartial.  Despite  Morlock's  suggestion  that  use 
of  medical  professionals  in  a  decision  making  capacity 
was  not  a  problem  in  Maryland's  experience,  the  fact 
and  the  appearance  of  impartiality  remains  a  first 
order  objective  as  organized  medicine  moves  from  the 
design  to  the  implementation  of  its  model. 

The  structure  of  organized  medicine's  proposal  is 
designed  to  be  impartial.  It  is  not  inherently  biased. 
The  appointed  Medical  Practices  Review  Board  would 
have  a  majority  of  nonmedical,  citizen  members.  As 
the  expert  agency's  fairness  centerpiece,  claimants  are 
provided  free  legal  representation.  The  proposal's 
sponsors,  however,  appear  to  be  specially  challenged: 
they  must  overcome  the  political  and  social  suspicion, 
if  not  presumption,  that  innovations  proposed  by  or- 
ganized medicine  cannot  be  in  the  public  interest, 
partly  because  medical  expertise  must  be  brought  to 
bear  in  even.-  compensation  claim  and  in  every  disci- 
plinary charge. 

This  observation  poses  an  unanswerable  di- 
lemma.66 If  a  primary  problem  of  the  current  system 
is  its  lack  of  expertise,  then  medical  involvement  is 
necessary,  if  medical  expertise  is  inherently  biased, 
then  medical  involvement  cannot  be  included  without 
sacrificing  the  necessary  neutrality.  Our  Delphi  ex- 
perts, however,  were  persuaded  that  medical  scientific 
evidence  would  be  effectively  utilized  in  the  proposed 
administrative  forum.  Assuming  that  the  investigators 
and  administrative  law  judges  chosen  as  the  new  ex- 
pert agency's  operatives  will  be  a  mixture  of  medical 
and  legal  personnel,  an  empirical  analysis  of  medical 


professionals  as  legal  decision  makers  may  be  neces- 
sary to  determine  the  nature  of  any  medical  bias.  Only 
outcome  research  and  external  monitoring  for  suffi- 
ciently long  operational  periods  will  be  able  to  illu- 
minate this  matter. 

The  appearance  as  well  as  the  fact  of  impartiality, 
however,  can  be  structured  into  minor  amendments 
in  the  Model  Act.  We  recommend  that  such  amend- 
ments be  given  serious  consideration. 

Going  0m  Extra  Mile:  Some  Suggestions  for  Elabo- 
ration and  Amendment  of  Organized  Medicine's  Pro- 
posal 

Fairness:  The  Claimant  Advocacy  Centerpiece. 

Somewhat  to  our  surprise,  we  found  that  experts  upon 
whom  we  relied  early  in  the  study  for  analyses  paid 
scant  attention  to  the  proposal's  legal  representation 
feature.  Our  contract  paper  authors  commented  only 
indirectly  and  superficially  about  this  feature,  albeit 
favorably.  A  majority  of  our  Delphi  survey  respond- 
ents opined  that  case  filings  would  be  increased,  costs 
to  parties  lowered,  and  stress  to  parties  alleviated  by 
the  proposed  agency's  operation,  in  part  due  to  fur- 
nished counsel.  But  only  two  survey  respondents  of 
the  29 -expert  queue  made  direct  comments  about  legal 
representation:  both  comments  were  favorable. 
Georgetown  research  personnel  noted  that  a  fault- 
based  administrative  bill  readied  for  Utah  and  one 
introduced  in  Vermont  relied  upon  outside  counsel 
panels,  but  reserved  this  feature's  elaboration  to  rule 
making  under  the  proposed  new  agency's  authority. 
This  relative  silence  about  claimants'  guaranteed  legal 
representation  left  Georgetown  research  staff  in  a 
quandary. 

We  had  estimated,  using  our  step- flow  and  elapsed 
time  analyses,  that  in  a  "typical"  state  receiving  750 
new  claims  per  year  the  cost  of  outside  legal  represen- 
tation would  equal  and  could  far  exceed  the  costs  of 
operating  the  Medical  Practices  Review  Board.  On  the 
other  hand,  using  state-employed  attorneys  with  even 
modest  caseloads,  the  proposed  agency  could  comfort- 
ably pay  for  counsel  within  a  typical  operating  budget. 

Costs  aside,  we  inquired  about  legal  representa- 
tion in  four  case  study  site  visits  and  at  a  workshop 
on  workers'  compensation  agency  analogues  to  the 
proposed  new  medical  practices  agency.  From  such 
interviews  and  discussions,  we  derived  three  addi- 
tional criteria  for  effective  legal  services.  Their  satis- 
i  faction  appears  to  be  crucial  to  attaining  enhanced 
access  and  to  achieve  the  appearance  and  the  fact  of 
impartiality. 

j        First,  agency-provided  claimants'  counsel  must  be 

I  free  from  conflicts  of  interest  in  appearance  and  in 
reality.  Second,  agency-provided  counsel  must  actively 

i  assist  access  to  the  claims  adjucation  system.  Third, 
agency-provided  counsel  must  substantially  have  at 
their  disposal  the  same  tools  and  incentives  available 
to  independent  advocates.  Study  staff  applied  these 

,  criteria  against  provisions  of  the  Model  Act  establish- 
ing the  proposed  Medical  Practices  Review  Board. 
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Conflict-Free  Claimant  Advocacy.  The  new  insti- 
tution's Model  Act  provides  for  staff  attorneys  as- 
signed to  claimants.  Those  attorneys  report  to  the 
agency's  general  counsel.  Our  analysis  concluded  that 
the  intention  (free,  universal  legal  representation) 
could  be  compromised  by  these  reporting  relationships 
(implying  that  attorneys  must  represent  the  agency's 
interests  at  the  same  time  they  advocate  their  clients' 
causes).  We  observe  that  this  slip  between  intentions 
and  organizational  design  could  be  easily  remedied; 
staff  attorneys  could  be  appointed  according  to  civil 
service  guidelines  in  a  quasi-independent  advocacy 
unit,  fiscally  responsible  to  the  Chairman  of  the  pro- 
posed Medical  Practices  Review  Board,  but  profes- 
sionally self-contained  except  for  an  independent, 
non-paid,  professional  standards  advisory  committee 
mandated  to  issue  periodic  reports  to  the  public  about 
the  Board's  advocacy  progress. 

Active  Assistance  of  Counsel  The  Model  Act  would 
assign  free  counsel  (while  permitting  each  claimant 
the  option  of  his  or  her  own,  private  counsel)  after  the 
proposed  Board's  claims  investigator  has  issued  the 
equivalent  of  a  certificate  of  merit  for  a  given  claim. 
Georgetown's  research  staff  concludes  that  active  as- 
sistance of  counsel,  and  effective  access  to  the  dispute 
resolution  forum,  hinge  upon  effective  framing  of  an 
initial  claim.  Legal  assistance  at  the  time  a  claim 
arises— before  any  investigation  or  adjudication— is 
in  our  judgment  required  to  attain  active  assistance  of 
counsel. 

Going  the  extra  mile  to  attain  active  assistance  of 
counsel  must  involve  the  trial  bar,  particularly  the 
plaintiffs'  attorneys.  Plaintiffs'  counsel  is  experienced 
in  case-finding  and  prosecution.  They  possess  the 
experience  and  track  record  necessary  to  galvanize  the 
active  outreach  built  into  the  administrative  alterna- 
tive's mission.  Moreover,  the  plaintiffs  bar  is  an  active 
political  force  in  most  states  whose  approval  for  a 
demonstration  effort  would  constitute  an  important 
endorsement. 

For  these  reasons,  organized  medicine  should  con- 
sider amending  its  Model  Act  to  include  the  plaintiffs' 
bar,  specifically,  and  the  legal  profession,  generally,  in 
setting  the  standards  for  and  the  delivery  of  legal 
services.  Many  operational  options  are  available. 

One  option  is  to  allocate  legal  services  randomly 
to  claimants,  assigning  Board-employed  attorneys  to 
one  claimant  cluster  and  private  practitioners  to  an- 
other. In  this  way,  outcomes  can  be  compared,  and 
the  best  means  of  standardizing  the  Medical  Practices 
Review  Board's  legal  services  can  be  measured.  Per 
case  payments  in  the  nature  of  retainers  can  be  made 
to  private  counsel  with  the  remainder  to  be  collected 
through  the  contingent  fee  policy  already  built  into 
the  administrative  alternative's  tort  law.  That  policy 
caps  contingent  fees  at  20%  of  claimant  payments. 
This  is  the  allowable  maximum  typically  provided  in 
workers'  compensation  agencies.  It  appears,  therefore, 
to  be  a  realistic  starting  point  for  negotiations  with 


! 

the  plaintiffs'  bar  in  a  state  evidencing  interest  in  the  I 
administrative  alternative's  pilot  test. 

Advocacy  Tools  and  Incentives.  While  the  Modei  ! 
Act  is  silent  about  attorney-client  privilege,  avoidance 
of  the  appearance  of  conflicts  of  interest  would  be 
served  by  an  express  statutory  provision  authorizing  • 
operationalization  of  that  ethical  canon.  The  Model 
Act  sets  the  standard  of  legal  care  as  much  as  it  sets 
the  medical  standard.  Equally  as  important,  claim- 
ants' advocates  should  expressly  be  provided  all  nec- 
essary discovery  tools.  Less  usual,  but  worth  consid- 
ering in  organized  medicine's  ground-breaking,  future- 
regarding  proposal,  Georgetown  believes  that  financial 
bonuses  for  the  Board's  claimant  advocates  could  be 
established  on  a  merit-achievement  basis.  Whether 
such  ah  incentive  system  be  predicated  upon  compen-  ! 
sation  percentages,  client  satisfaction  with  advocacy  j 
services,  or  general  work  product  quality  remains  to  | 
be  addressed  in  subsequent  implementation  analyses.  ! 

Fairness  in  our  civil  justice  conception  signiri-  | 
cantly  is  related  to  established  principles  of  due  proc-  | 
ess  in  the  adjudication  of  important  disputes.  Severai 
critics  have  raised  concerns  that  organized  medicine's  I 
proposal  is  defective  for  reasons  related  to  the  Due  ! 
Process  Clause  of  the  Fourteenth  Amendment  of  the 
U.S.  Constitution.  We  describe  below  several  nagging 
and  irrepressible  constitutional  issues  shadowing  the 
proposal.  Georgetown's  prospective  assessment,  how-  j 
ever,  concludes  that  effective  legal  representation  pro- 
viding real  access  to  an  authoritative  dispute  resolu- 
tion forum  and  earliest  possible  compensation  to  in- 
jured parties  could  be  an  excellent— arguably,  the  j 
best — guarantor  of  due  process.*7  The  Model  Act  is 
not  far  from  such  guarantees,  and  from  freedom  or 
interest  conflicts,  in  fact  and  in  appearance. 

Balanced  Forum  Governance.  Active  Outreach,  and  I 
Minimum  Gatekeeping.  While  latent  fairness  in  orga-  ; 
nized  medicine's  proposal  is  thus  heavily  related  to  j 
legal  representation,  our  study  pointed  out  that  r'air-  j 
ness  is  also  related  to  the  composition  of  the  t'orum  : 
itself— whether  it  is  objective  or  stacked  against  one  j 
or  another  of  the  contesting  interests. 

In  all  states,  medical  regulation  currently  is  dom-  I 
inated  by  the  medical  profession.4*  In  many  states,  j 
administration  of  medical  professional  oversight  and  I 
discipline  is  entrusted  exclusively  to  the  medical  j 
profession.  These  entities  in  recent  years  have  been  j 
bombarded  by  criticism,  in  part  due  to  their  medicai 
governance.*9 

In  organized  medicine's  proposed  scheme,  the  , 
seven-member,  governor-appointed.  Medical  Prac- 
tices Review  Board  would  be  comprised  of  four  or 
more  nonmedical  persons  and  not  more  than  three 
medically  trained  members.  In  terms  of  sheer  numer- 
ical balances,  then,  the  Model  Act  reverses  governance 
proportions  and  places  the  lay  public  as  a  dominant 
force.  This  overall  governance  design  element  is  car- 
ried into  day-to-day  adjudication  and  regulation. 
Three-member  panels  reviewing  administrative  law 
judge  recommendations  for  compensation  and  disci- 
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pline  would  be  comprised  of  two  lay  members  and  one 
medical  member.  Cynical  thinkers  could  condemn  the 
scheme  as  a  sham  and  assume  that  the  nonmedical 
members  would  front  for  medical  interests.  To  assuage 
such  concerns,  organized  medicine  could  statutorily 
mandate  the  Board  to  publish  structured,  periodic 
reports,  rather  than  leave  the  matter  to  agency  rule 
making.  Going  the  extra  mile  in  this  respect  leads  to 
the  adoption  of  continuous  decision  analysis.  Such 
analysis  can  be  conducted  unobtrusively  and  periodi- 
cally, as  part  of  the  evaluation  package  appended  to 
the  expert  agency's  pilot  operation. 

Such  reports  would  be  one  of  several  instruments 
of  public  outreach  upon  which  the  new  institution's 
success  depends.  Other  outreach  methods  could  in- 
clude prominently  advertised  24-hour  1-800  telephone 
numbers:  on-line  computer-assisted  access  from  li- 
braries or  video-tax  services,  courthouses,  fire  depart- 
ments, and  other  civic  utilities:  broadcast  media  prom- 
inence, including  interactive  radio  and  cable-TV  chan- 
nels or  programs:  newspaper  columns  and  public 
interest  advertisements;  attractively  styled  and  clearly 
worded  informational  brochures  distributed  to  every 
health  care  provider.  Such  measures  to  implement 
active  outreach  customarily  are  delegated  to  agency 
rule  making.  But  to  assure  their  prominence,  orga- 
nized medicine's  statutory  scheme  easily  could  be 
modified  to  specify  and  mandate  them. 

Bureaucratic  barriers  were  the  voiced  concern  of 
several  experts  assisting  the  Georgetown  University 
prospective  assessment.  A  periodic  access  impact  re- 
view requirement  imposed  upon  the  Board  would  lift 
the  issue  to  high  priority.  Just  as  important  is  circu- 
lation of  claims  forms  and  directions  permitting  claim- 
ant (in  injury  cases)  and  complainant  (in  disciplinary 
cases)  completion  with  minimum  help.  Coupled  with 
the  availability  of  Board-provided  counsel,  we  >ee  no 
reason  why  gatekeeping  barriers  would  frustrate  or- 
ganized medicine  s  statutory  scheme. 

Organizational  complexity  bothered  a  few  of  the 
study's  commentators  and  advisors.  Why,  they  wanted 
to  know,  was  the  Model  Act  so  complicated?  After  18 
months  of  living  in  close  proximity  to  the  300  pages 
of  description  and  statutory  language  setting  up  three 
subsystems — claims  adjudication,  professional  regu- 
lation, and  medical  tort  reform— study  staff  began  to 
appreciate  how  hard  it  has  been  to  get  one's  arms 
around  the  proposed  new  medical  practices  institu- 
tion. It  took  2  years  to  craft  the  proposal,  and  it  is 
unrealistic  to  expect  even  experts  to  appreciate  its 
scope  and  nuances  in  a  short  time.  We  diagrammed 
the  procedural  dynamics  of  the  claims  and  disciplinary 
functions  and  compared  them  with  the  procedural 
labyrinths  embedded  in  judicial  system  resolution  of 
medical  tort  actions.70  In  practice,  we  concluded,  the 
administrative  system  would  be  no  more  complex,  and 
possibly  less  redundant,  than  litigation. 

With  additional  and  simple  safeguards  discussed 
earlier.  Georgetown's  academic  staff  concluded  that 
fairness  latent  in  the  proposed  administrative  agency 


could  be  made  manifest.  No-fault  medical  tort 
schemes  could  be  less  supportive  of  medical  practice 
reforms  without  substantially  reducing  the  bureau- 
cratic component  already  blocking  professional  over- 
sight and  needed  to  administer  medical  injury  claims. 
And  the  service  ideal,  while  always  subject  to  worst 
practices  by  bad  government,  can  be  reified  by  best 
practices  in  good  government. 

On  Constitutionality.  Several  authors  and  experts 
noted  the  likelihood  that  the  administrative  alterna- 
tive would  very  likely  face  significant  constitutional 
challenges.  While  the  constitutional  issues  are  beyond 
the  scope  of  Georgetown's  study,  our  mini-studies  and 
our  legal  development  monitoring  may  contribute  to 
an  analysis  of  the  proposal's  constitutionality.  It  is  an 
issue  that  lay  outside  of  Georgetown's  study  protocol, 
mainly  because  we  did  not  have  the  funds  with  which 
to  study  it  properly.  At  the  same  time,  we  constantly 
encountered  the  proposal's  presumed  constitutional 
validity  or  invalidity. 

The  administrative,  fault-based  proposal  abol- 
ishes medical  tort  as  a  cause  of  action  and  prohibits 
state  court  subject  matter  jurisdiction  over  civil  ac- 
tions for  medically  induced  injury  brought  by  any 
patient -plaintiff  against  any  doctor-defendant.  Some 
observers  opined  that  such  provision,  per  se.  offends 
the  right  to  jury  trial  guaranteed  by  the  Seventh 
Amendment.  Others  thought  that  trading  a  theoretical 
access  to  a  jury  trial  for  an  actual  access  to  prompt 
expert  agency  adjudication  with  free  counsel  was  suf- 
ficient quid  pro  quo  for  establishing  a  nonjudicial 
exclusive  remedy  and  would  pass  constitutional  mus- 
ter. 

Nearly  a  century  ago,  the  magic  words  of  the  law 
were  crafted  into  constitutionally  approving  form  to 
bring  peace  to  another  segment  of  the  population— 
employers  and  employees.  The  economy  was  endan- 
gered by  threatened  strikes,  related,  in  part,  to  work- 
place injuries.  Injured  workers'  access  to  the  civil 
justice  system  was  difficult  at  best.  As  partial  access 
resulted  in  increasing  prices  of  the  right  to  action 
through  escalating  jury  verdicts,  however,  a  means  of 
equalizing  the  compensatory  burden  and  of  reinforcing 
regulation  of  employer  practices  was  sought  by  mul- 
tiple interests. Tt  The  analogy  has  value  for  a  fractious 
1990s  medical  practices  constituency  lurching  toward 
a  better  equilibrium  of  rights  and  interests. 

From  1900  to  1940,  the  workforce's  morale— the 
engine  of  our  industrialized  society— was  severely- 
bruised  and  in  need  of  public  policy  first  aid.  The 
workers'  compensation  system  was  designed,  and  early 
adopting  states,  in  effect,  began  public  policy  experi- 
ments that  established  new  institutions  after  a  period 
of  constitutional  testing.73  Many  authorities  now  sup- 
port such  innovation  in  service  to  health  care  quality.74 

If  the  law  placed  great  value  on  employer-em- 
ployee harmony  in  this  century's  first  decade,  several 
Georgetown  experts  reasoned,  legislators  could  choose 
policies  to  similarly  promote  more  harmonious  rela- 
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tionships  between  health  care  consumers  and  health 
care  providers  during  this  century's  last  decade.  The 
pilot  testing  of  an  alternative  is  a  better  means  to  such 
objectives  in  terms  of  quid  pro  quo  considerations  and 
public  confidence,  according  to  some  writers.73  Delib- 
erate re-invigoration  of  such  relationships  could  pro- 
mote health  quality  and  possibly  slow  the  past  two 
decades"  steep  rise  in  medical  care  costs.  No  prohibi- 
tion upon  such  policy  decisions — constitutional  or 
otherwise — exists  a  priori,  according  to  this  school  of 
thought;  all  barriers  are  political,  fueled  by  economic 
self-interests  of  the  service  industries  interfaced  with 
medical  practices.  If  the  political  will  and  energy  are 
available,  this  view  holds,  legislation  shifting  medical 
negligence  from  Article  III  to  Article  I  courts  could  be 
grounded  in  a  rational  nexus  and  immunized  from 
constitutional  attack  by  providing  the  same  quid  pro 
quo  that  workers'  compensation  legislation  offered  to 
employers  and  employees:  guaranteed  adjudication  ac- 
cess and  timely  compensation  for  injury  in  fact. 

Not  surprisingly,  these  majestic.  Seventh  Amend- 
ment-related, constitutional  questions  are  intermin- 
gled with  arguably  more  pedestrian,  but  important 
ones.  The  model  statute's  judicial  review  provisions, 
for  example,  drew  due  process  criticism,  especially 
from  experts  who  are  members  of  the  trial  bar.  Two 
problems  recurred  in  commentary.  The  first  was  the 
elimination  of  trial  de  novo  upon  exhaustion  of  ad- 
ministrative remedies  or,  in  the  alternative,  substan- 
tive appellate  tribunal  review.  The  second  was  using 
health  care  providers  as  administrative  law  officers  in 
the  administrative  system. 

We  believe  these  issues  deserve  analysis  with  a 
view  toward  contouring  the  Model  Act's  features  to 
win  constitutional  approval.  However,  it  is  important 
to  make  several  points. 

First,  workers'  compensation  systems  do  not,  for 
the  most  part,  permit  trial  de  novo.  What,  besides  the 
no- fault  provision,  differentiates  the  constitutional 
pluses  and  minuses  to  urge  trial  de  novo  in  medical 
injury  adjudication?  If  the  fault/no-fauit  dichotomy  is 
crucial,  a  detailed  analysis  implicating  it  would  be 
essential.  Second,  the  substantive  appellate  review 
documented  in  the  Wisconsin  Division  of  Workers' 
Compensation  discloses  an  overwhelming  approval  of 
substantive  adjudication  at  lower  levels.  With  only 
485  appeals  of  over  77,000  claims  filed  in  1989,  for 
example.  ~6%  of  such  appeals  were  affirmed  at  the 
first  level  of  administrative  review,  and  81%  of  appeals 
in  the  court  of  appeals  sustained  administrative  deci- 
sions. These  figures  suggest  that  substantive  review 
in  a  real  expert  agency  may  be  truly  efficient.  If 
qualification  for  constitutional  approval  hangs  on 
maximum  efficiency  as  one  indicium  of  fairness,  such 
conditions  may  well  occur  with  respect  to  organized 
medicine's  medical  practices  model  as  well  as  Wiscon- 
sin's adopted  employer  practices  policy.  Finally,  guar- 
anteed legal  representation,  discussed  above  at  great 
length,  would  appear  to  offset  any  occupational  bias 
imported  into  administrative  law  positions.  Subse- 


quent analysis  could  test  this  hypothesis  with  speci- 
ficity. 

Moving  across  the  Fourteenth  Amendment's  land- 
scape, several  critics  raised  the  possibility  of  the  Model 
Act's  vulnerability  to  equal  protection  challenges. 
They  informally  questioned  the  constitutionality  of  a 
medical  carve-out  from  more  general  attempts  to  re- 
form the  tort  system.  That  question  was  also  raised 
in  this  project's  advisory  committee  deliberation  of 
contracted  papers.  Why,  it  was  argued  by  one  com- 
mentator, should  physicians  be  given  their  own  neg- 
ligence-mitigating institution?  That  is  certainly  a 
question  loaded  with  assumptions  susceptible  to 
analysis  and  testing.  It  may,  however,  mask  a  more 
fundamental  one  leveraging  more  important  analysis: 
if  medical  practices  and  quality  improvements  were 
the  Model  Act's  integrated  policy  objective,  why 
wouldn't  an  authoritative,  public -dominated  new  in- 
stitution capable  of  reaching  such  objectives  be  created 
in  the  public  interest? 

In  this  vein,  another  Delphi  respondent,  a  Model 
Act  proponent,  asked  why  the  public  shouldn't  be 
given  a  coordinated  means  of  bringing  medical  prac- 
tices under  control?  Others  answered  with  a  question 
not  invalidated  just  because  of  its  circular  reasoning 
why  shouldn't  health  consumers  and  health  providers 
be  entitled  to  their  own  institution  if  the  public's  ' 
interest  in  health  care  quality  is  a  dominant  policy 
objective?  j 

While  in  no  way  dispositive,  the  issues  cry  out  to 
be  systematically  examined.  Taken  together,  these 
questions  urge  concentrated  attention,  even  if  they 
cannot  all  be  answered  sufficiently  or  satisfactorily  at 
the  present  time.  It  is  possible  to  study  the  several 
constitutional  questions  described  above.  To  date, 
however,  such  studies  have  not  been  undertaken. 

Georgetown's  Program  for  Science  and  Law  pub- 
lished one  constitutional  analysis  by  members  of  the 
"Defense  Research  Institute  ( Revnolds.  H.  E.  Jr..  Lock- 
wood.  R.  G.,  Smart.  C.  H.  Jr..  &  Schiferl.  K.  C.  1 1990). 
A  constitutional  analysis  of  the  American  Medical 
Association's  Medical  Liability  Project  Proposal. 
Courts  Health  Science  &  the  Law.  I.  58-74).  That 
analysis  concluded  that  organized  medicine's  propos- 
als suffer  constitutional  flaws,  any  one  of  them  pos- 
sibly fatal.  It  is  a  well-reasoned  position,  but  it  is 
rooted  in  the  current  system  and  fails  to  recognize  any  i 
flaws  therein.  It  also  was  based  on  an  assumption  that 
the  Model  Act  would  be  adopted  as  a  permanent  and 
fixed  policy  by  some  state.  In  this  respect,  the  analysis 
did  not  credit  the  Model  Act  as  a  public  policy  exper- 
iment. Perhaps  this  misinterpretation  was  fostered  by 
organized  medicine's  failure  to  include  in  the  Model 
Act  a  sunset  provision.  Perhaps  it  was  triggered  by 
the  omission  of  a  knowledge  production  finding  objec- 
tive and  provision,  the  charter  element  of  a  public 
policy  experiment.  Both  are  recommended  for  orga- 
nized medicine's  consideration.  Both  would  represent 
the  sponsors'  willingness  to  go  the  last  mile. 

Beyond  the  new  medical  practice  institution's  pro- 
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posed  pilot  status,  the  Reynolds  article  features  two 
important  shortcomings:  (1)  it  failed  to  look  at  inno- 
vative, related  public  policies — such  as  the  workers' 
compensation  system — that  survived  constitutional 
challenge:76  (2)  it  was  a  position  argued  by  a  party  at 
interest  in  the  current  justice  system  whose  self-inter- 
est must  be  assumed  over  the  public's  interest_by  its 
one-sided,' straight-line,  contextless,  approach.  ' 

The  fact  is  simply  that  no  independent,  thorough, 
and  comprehensive  constitutional  analysis  has  been 
applied  to  the  Model  Act.  The  question  still  daunting 
organized  medicine's  proposal  is.  "Can  such  an  even- 
handed  analysis  be  designed  and  implemented?" 

Georgetown's  study  staff  answers  in  the  affirma- 
tive. It  would  be  possible  to  mobilize  a  workshop  in  a 
neutral  setting  for  this  purpose.  The  workshop  would 
require  prepared  papers.  Those  required  papers  could 
be  written  to  highlight  the  various  features  of  orga- 
nized medicine's  proposal. 

Organized  medicine's  insurance  companies — the 
physician-owned  companies  writing  50  to  10%  of  phy- 
sicians' medical  liability  policies — proposed  the  con- 
stitutional matter  be  quieted  by  giving  health  con- 
sumers a  choice  of  dispute  resolution  forum  in  a  rival, 
similar  proposal  for  a  new  administrative  institution 
limited  to  medical  tort  claims  adjudication.  This  al- 
most certainly  would  moot  the  constitutional  issue. 
But  it  also  might  condemn  usage  of  the  new  institu- 
tion. Georgetown's  case  studies,  the  workers'  compen- 
sation system,  and  less-than-conclusory  alternative 
dispute  resolution  studies  suggest  that  an  authorita- 
tive forum  tends  to  be  ignored  unless  the  power  of  the 
law  rests  foursquare  behind  it  and  mandates  such 
usage.  A  case  in  point:  a  recent  report  issued  by  the 
U.S.  General  Accounting  Office  discloses  Michigan's 
voluntary  medical  dispute  arbitration  program  vir- 
tually to  be  ignored.  "We  do  not  see  any  immediate 
potential  for  increased  (medical  arbitration)  program 
participation."  GAO  wrote  senior  members  of  the 
Committee  on  Ways  and  Means.  U.S.  House  of  Rep- 
resentatives, on  December  27,  1990.  "because  of  the 
voluntary  nature  of  the  program  and  lack  of  incentives 
for  patients  to  participate."7* 

Beyond  questions  of  the  mandatory  or  voluntary 
nature  of  an  alternative  to  the  current  system,  we  were 
impressed  with  the  flexible  attitude  shown  in  our 
surveys  toward  the  administrative  proposal's  funda- 
mental principles — to  take  medical  malpractice  out  of 
the  courts  and  vest  dispute  resolution  in  a  workers' 
compensation-type  agency.  About  one-third  of  survey 
respondents  expressed  neutrality  about  the  issue,  and 
the  remaining  two-thirds  evenly  split  for  and  against 
the  proposition.  It  is  possible  that  these  "neutrals" 
would  be  swayed  by  arguments  for  either  side  not 
advanced  in  Georgetown's  simple  surveys.  It  is  equally 
as  possible  that  the  1990s  climate  for  dispute  resolu- 
tion innovation  has  begun  to  soften  positions  about 
dispute  resolution  policy.  One  example  of  that  in- 
creased flexibility  appears  in  the  Federal  Courts' 
Study  Committee's  recent  report.79 


The  FCSC,  a  congressionally  mandated,  blue-rib- 
bon planning  unit,  investigated  the  federal  courts" 
current  caseload  crisis  and  made  a  host  of  recommen- 
dations for  change.  The  Committee  recommended  that 
Social  Security  Disability  cases  be  removed  from  the 
courts  and  adjudicated  administratively.  It  recom- 
mended that  Congress  create  a  new  Article  I  court  to 
do  the  job.  In  so  recommending,  the  FCSC  made  the 
following  observations: 

". .  .Social  Security  disability  cases  do  not  receive, 
on  average,  the  sustained  or  expert  attention  from 
the  Article  III  courts  under  the  present  system  as 
they  would  under  a  system  of  expert  adjudication 
concentrated  in  a  single  court  so  that  responsibil- 
ity is  not  diluted."*0 

Moreover,  the  Committee  recommended  to  Con- 
gress another  pilot  test:  administrative  adjudication 
of  equal  employment  opportunity  discrimination 
claims.  These  subject  matters  are  as  dearly  held  with 
respect  to  rights,  powers,  privileges,  and  immunities 
as  issues  typically  litigated  under  the  medical  liability 
rubric.  One  could  reasonably  assume  due  process  sen- 
sitivity to  such  matters  by  FCSC  members  in  respect 
to  disability  and  discrimination  claims.  The  FCSC's 
comments  are  instructive: 

"The  interests  of  a  class  of  vulnerable  citizens  are 
promoted,  not  sacrificed,  when  a  system  of  adju- 
dication can  be  tailored  to  their  particular  needs, 
as  we  propose  be  done.  The  fairness  of  the  adju- 
dicative system,  as  distinct  from  the  factual  cor- 
rectness of  particular  decisions  within  it.  would 
remain  fully  reviewable  in  the  Article  III  courts."*1 
(Emphasis  supplied.) 

The  courts  are  entering  a  penod  of  innovation. 
Perhaps  the  FCSC — comprised  of  judges,  congress- 
men, and  the  nation's  top  lawyers  and  legal  scholars— 
believes  that  rights  can  be  guarded  in  multiple  forums, 
and  powers  can  justiciably  be  exercised  by  administra- 
tive law  judges.  Privileges  can  be  recognized  and  im- 
munities enforced  by  dispute  resolution  alternatives 
to  the  courts,  the  nation's  top  justice  system  panel 
seems  to  say.  In  many  ways,  the  FCSC's  recommen- 
dations seem  to  parallel  initiatives  suggested  by  or- 
ganized medicine's  proposal. 

Our  recent  study  of  the  future  and  the  courts  also 
evidenced  considerable  support  for  alternative  dispute 
resolution  amid  a  judicial  system  future  in  which  'All 
civil  matters  seem  destined]  according  to  a  majority  of 
survey  participants,  to  be  displaced  by  the  criminal 
calendar's  speedy  trial  requirements."*2  At  the  same 
time,  considerable  support  was  expressed  for  the  prop- 
osition that  classes  of  disputes,  including  medical  mal- 
practice, be  diverted  to  alternative  systems  "within 
the  court  structure  or  in  administrative  agencies,  to 
deal  with  repetitive  adjudications  using  well  settled 
law  for  which  the  judicial  forum  may  intensify  adver- 
sariness  through  judicial  delay."*3 

Medical  malpractice  has  been  the  nation's  tort 
reform  laboratory.  Between  1975  and  1990.  every  ju- 
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risdiction.  with  the  sole  exception  of  the  District  of 
Columbia,  enacted  tort  reforms  to  ease  strains  im- 
posed by  the  unavailability  and  high  cost  of  medical 
liability  insurance,  loss  of  doctors,  and  a  climate  of 
conflict  between  health  care  consumers  and  health 
care  providers.  Substantial  innovation  has  been  incor- 
porated in  the  states,  the  leading  edge  of  tort  reform 
and  alternative  dispute  resolution  generally.  While  no 
comprehensive  impact  or  outcome  studies  of  this  ex- 
perience have  been  conducted,  most  reform  features, 
after  a  period  of  constitutional  testing,  have  settled 
into  patterns  supportive  of  the  law's  intent— to  com- 
pensate victims  of  medical  negligence  and  deter  mal- 
practicing  doctors.  The  problem  is  that  few  people  are 
confident  that  the  law's  intent  in  the  current  system 
effectively  is  being  attained.  With  federal  and  state 
court  leadership  considering  alternative  dispute  reso- 
lution using  administrative  forums,  it  seems  timely 
and  warranted  to  move  medical  tort  reform  into  an 
operational  test  status,  as  Randall  Bovbjerg  puts  it, 
"toward  win-win  reforms."**  Organized  medicine's 
proposal  for  a  fault-based,  administrative  system  can 
serve  as  a  win-win  reform. 

Moreover,  no  commentator  in  the  course  of  the 
Georgetown  prospective  assessment  suggested  that 
medical  professional  regulation  was  functioning  well 
and  required  no  reform.  During  the  course  of  the 
study,  the  U.S.  Department  of  Health  and  Human 
Services  reported  coldly  and  flatly  that  medical  profes- 
sional discipline  in  the  states  is  not  working.**  At  the 
same  time.  Congress  passed  legislation  mandating  a 
central  registry  of  malpractice  actions,  a  clearinghouse 
to  detect  repetitive  events  in  medical  liability  judg- 
ments.** Therefore,  as  to  professional  oversight  and 
discipline,  innovation  appears  strongly  to  be  favored 
in  the  pursuit  of  quality  medical  care.  To  the  extent 
that  quality  medical  care  is  that  free  of  medically 
induced  injury,  medical  practices  reform  as  suggested 
by  the  Medical  Liability  Project  is  overdue.  It  is  ripe 
for  experimentation  in  new,  more  effective  ap- 
proaches. 

Georgetown's  study  report  regrettably  leaves  con- 
stitutional issues  as  inadequately  addressed  as  they 
were  at  its  outset,  18  months  earlier.  This  situation 
need  not  endure,  however.  Combinations  of  analysis 
and  simulation  can  help  surface  the  constitutional 
issues  in  the  context  of  policy  choice  and  change.  We 
recommend  such  efforts.  The  sooner  the  better— in 
the  public's  interests. 

Furthermore,  it  would  be  possible  to  model  orga- 
nized medicine's  proposal  to  reflect  a  constitutionally 
permissible  alternative  archetype.  That  is,  empirical 
documentation  of  state  high  court  rulings  about  ad- 
ministrative agencies  featuring  Article  I  courts  can 
flag  and  corroborate  factors  challenging  to  a  new 
medical  practices  institution's  underlying  legislation. 
It  would  then  be  possible  to  computer- model  "accept- 
able" legislation  that  would  pass  constitutional  muster 
at  various  degrees  of  probability.  These  predictions 
can  be  statistically  simulated.  The  question,  "Is  orga- 


nized medicine's  scheme  constitutional?"— so  one-di-  } 
mensional  and  self-serving  in  neat  "yes"  and  *no  ' 
wrappers — then  yields  to  a  different,  more  objective,  j 
more  instrumental,  multi-dimensional  one.  "Under  i 
what  conditions,  based  on  analogous  administrative  ! 
schemes,  could  organized  medicine's  scheme  consti-  I 
tutionally  be  optimized,  maximized,  and  minimized0" 

Positions  on  these  issues  revealed  a  conflict  be- 
tween competing  visions  of  the  tort  system. i:  Clearly, 
the  current  litigation  system  creates  a  rights- vindicat- 
ing market  with  risks  for  both  plaintiff  and  defend- 
ants. If  the  medically  injured  patient  is  skillful  or 
lucky  in  choosing  counsel,  the  current  system  is  desir- 
able. Thus,  fair  results  occur  in  these  cases.  In  other 
cases,  however,  no  lawyer  is  willing  to  accept  the  case, 
resulting  in  a  system  properly  categorized  as  incon- 
sistent. The  competing  value  underlying  the  ton  sys- 
tem—just as  traditional  as  the  prosecution  of  claims 
by  the  afflicted  individual— is  consistency  in  being 
restored  to  pre-injury  condition.  Those  praising  the  i 
litigation  system  appear  to  elevate  the  game  principle 
over  the  consistency  principle.  Administrative  adju- 
dication advocates,  on  the  other  hand,  champion  the 
consistency  principle.  It  would  regulate  behavior  and 
create  professional  accountability  among  health  care 
providers.  At  the  same  time,  litigation  system  sup- 
porters valued  the  higher  levels  of  compensation  that 
they  thought  severe  iatrogenic  injury  would  be  ; 
awarded  at  settlement  or  trial.  Administration  advo-  j 
cates  valued  controlled  compensation,  which  usually 
means  lower  payments,  in  exchange  for  efficient  com-  j 
pensation  procedures  and  more  conservatively  enun- 
ciated standards  of  health  care. 
Concluding  Coninwnt 

Georgetown's  researchers  believe  that  such  polem- 
ics should  be  brought  to  a  close  in  favor  of  demonstrar  - 
ing  models  that  have  a  chance  to  work.  Organized 
medicine  has  shouldered  the  responsibility  of  advanc- 
ing a  feasible  model.  The  model  deserves  to  be  tested. 
Such  a  test  should  evaluate  systematically  advantages 
predicted  for  the  nation's  health  care  consumers,  par- 
ticularly those  injured,  uncompensated  patients  lack- 
ing access  to  the  legal  system. 

Georgetown's  researchers  conclude  that  the 
model,  with  a  few  changes,  can  be  demonstrated  and 
that  such  a  demonstration  can  be  evaluated  to  the 
satisfaction  of  the  state-level  policy  makers  in  whose 
hands  rest  the  next  installment  in  our  attempts  to 
achieve  quality  health  care.  It  is  time  to  forge  a  crea- 
tive, productive  truce  between  medicine  and  justice. 


From  the  Program  for  Health.  Science  and  Law.  Georgetown 
University  Medical  and  Law  Centers.  Washington.  D  C.  This  re- 
search project  was  supported  by  grants  from  the  U.S.  Department 
of  Health  and  Human  Services.  American  College  of  Obstetricians 
and  Gynecologists,  and  the  Medical  Liability  Project.  American 
Medical  Association/Medical  Specialty  Societies.  Additional  sup- 
port was  received  from  Georgetown  University.  Williams  i  Wil- 
kins/Waverly  Press,  and  several  insurers  including  Crum  &  Forster. 
St.  Paul  Fire  and  Casualty  Co..  and  Physician  Insurance  Association 
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of  America.  This  paper  represents  only  the  views  of  the  authors  and 
not  those  of  any  framing  institution. 

Georgetown  University's  academic  staff  took  responsibility  for 
study  design,  conduct,  analysis,  and  this  report.  The  study's  staff 
was  aided  by  an  advisory  committee  that  met  three  times— ai  the 
study's  initiation:  midway,  to  deliberate  four  contracted  papers:  and 
at  the  study's  conclusion,  to  review  a  draft  report.  The  advisory- 
committee,  however,  neither  approved  nor  disapproved  the  study, 
soie  responsibility  for  which  lies  with  Georgetown  University.  Ad- 
visory comments  were  gratefully  received,  but  this  assessment  s 
publication  carries  neither  the  committee's  endorsement  nor  that 
of  any  of  its  members.  While  the  advisory  committee  included  a 
broad-based  cross-section  of  medical  liability  interests,  the  absence 
of  the  organized  plaintiffs'  bar  representation  deprived  the  study- 
staff  of  that  sector's  views.  One  advisory  committee  member  had 
been  a  plaintiffs'  attorney,  and  several  plaintiffs'  attorneys  provided 
interviews  and  Delphi  surveys. 

Medical  Malpractice  Alternative  Evaluation  Advisory  Com- 
mittee members  included  the  following  persons,  among  whom  only 
the  study  funders  officially  represented  their  employing  organiza- 
tions. For  others,  organizational  affiliations  are  named  only  for 
purposes  of  reference:  Christopher  Bladen  and  Mary  Bymes.  U.S. 
Department  of  Health  and  Human  Services:  Leslie  Cheek  III.  Crum 
&  Forster  Insurance  Companies:  Deborah  Chollet.  Georgia  State 
University:  Martin  Connor.  American  Tort  Reform  Association: 
Bertram  Conine.  Bureau  of  National  Affairs.  Inc.:  David  J.  Danel- 
ski.  Stanford  University-  the  Hon.  Dave  Durenberger.  U.S.  Senator. 
Minnesota:  Ronald  Gass.  American  Insurance  Association:  Bryant 
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Endnotes 

1.  Medical  Liability  Project.  American  Medical  Asaociation/Med- 
ical  Specialty  Societies.  1 1988.  January).  A  proposed  alternative 
to  the  cut!  justice  system  for  moit  tug  medical  liability  disputet 
a  iault -based  aamuustratwe  system  Chicago:  American  Medical 
Association:  Medical  Liability  Project  1 1989.  May  i  Tort  reform 
codification:  modei  medtcai  liability  and  patient  protection  act 
Chicago:  America  .Medical  Association  (hereinafter  referred  to 
as  the  'Model  Act'i.  See  also  Courts.  Health  Science  ft  the  Laic. 
I.  87-120. 

For  i  dtscripcioci  of  tbt  prop©**!  utd  its  jwioiult.  Mt 
Johnson.  K.  B..  Phillips.  C.  G..  Orentlicber.  D.  ft  HaUie.  M.  J. 
(19891.  A  fault-based  administrative  alternative  for  resolving 
medical  malpractice  claims.  Vanaerbdt  Lou:  Revteu.  42.  1365: 
K.  Johnson.  K.  B..  Phillips.  C.  C  Oreniikber.  D.  ft  Hatha.  M 
J.  1 19901.  The  American  Medical  Association/Specialty  Society 
tort  reform  proposal:  a  fault-based  administrative  system. 
Count.  Health  Science  ft  the  Laic.  I.  6-18:  see  also  Phillips.  C. 
C  ft  Esty.  E.  H.  (19891.  A  fault -based  administrative  alterna- 
tive for  resolving  medical  malpractice  claims:  the  AMA- Spe- 
cialty Society  Medical  Liability  Protect  s  proposal  and  its  rele- 
vance to  the  crisis  in  obstetrics.  In  Roston.  V..  ft  Bulger.  R. 
<  Eds.  I  Medical  orofetuonal  liability  and  the  delivery  of  obstetrical 


care:  volume  It.  an  interdisciplinary  review  pp.  136-160  Wash- 
ington. DC:  National  Academy  Press  (Institute  of  Medicine >. 
For  ease  of  reference,  the  proposal  will  be  referred  to  here 
simply  as  the  "organized  medicine  proposal." 

2.  The  proposal  was  endorsed  in  1989  by  the  Institute  of  Medicine 
lIOM).  a  prestigious  arm  of  the  National  Academy  of  Sciences 
In  its  study  of  the  impact  of  medical  liability  upon  the  oostetnes 
and  gynecology  fields.  IOM  stated,  "the  'Study)  committee 
determined  that,  based  on  the  theoretical  literature  avaiiabie. 
three  alternatives  appear  particularly  promising  (including  or- 
ganized medicine's  proposal). ..  and  recommends  that  states 
evaluate  these  three  proposals,  among  others,  for  implementa- 
tion on  a  limited  basis. . .  "  No-fault  and  private  dispute  reso- 
lution contracting  were  the  other  institutions  recommended. 

However,  earlier  reactions  to  organized  medicine's  pro- 
posal were  less  enthusiastic,  see  Stevens.  C.  ( 1988.  March)  Can 
the  AMA  sell  its  own  brand  of  tort  reform?  Medical  Economics. 
55.  23-29.  (Experts  in  the  medical,  legal,  and  insurance  fields 
were  interviewed  about  organized  medicine's  proposal  and  la- 
beled the  plan  as  everything  from  brilliant  to  outrageous.  James 
S.  Todd.  M.D„  then  Deputy  Executive  Vice  President  of  the 
American  Medical  Association,  stressed  the  plan's  intention  to 
increase  the  number  of  patients  who  can  have  their  claims 
evaluated,  because  they  will  no  longer  have  to  convince  lawyers 
to  take  their  cases:  Harvey  F.  Wachsman.  a  New  York  neuro- 
surgeon -turned-plaintiff  s-attomey.  was  quoted  as  saying.  "I 
hope  people  won  t  be  fooled  into  expanding  the  power  of  state 
medical  boards  that  don't  function  properly  to  begin  with" 
other  plaintiffs'  attorneys  questioned  the  constitutionality  of 
taking  away  the  plaintiffs'  right  to  a  jury  thai:  H.  Martin 
Hunley.  Jr..  a  New  Orleans  defense  attorney,  thought  the  plan 
could  work  if  it  were  amended  to  allow  litigants  freedom  to 
resort  to  the  courts  after  a  prescribed  administrative  hearing: 
other  lawyers  predicted  that  the  proposed  system  would  be  very 
expensive |:  see  also  Holzman.  D.  (1988.  December  I2i.  Mat- 
practice  crisis  therapies  vary.  Insight  (Washington  Timesi.  4. 
54-09  (He  emphasires  the  difference  of  opinions  concerning 
medical  malpractice  remedies  | 

Several  suits  have  shown  strong  interest  in  organized 
medicine's  proposal,  however.  Vermont  has  introduced  legisla- 
tion to  enact  a  close  variation  informed  by  organized  medicine  » 
basic  plan  in  the  1990  and  1991  legislative  sessions.  Utan  is 
readying  legislation  after  an  extensive  self-study  process.  Mich  - 
igan.  a  state  operating  through  tort  reform  coalitions,  has 
indicated  interest  after  a  decade's  string  of  medical  ton  reform 
actions.  Summaries  of  these  developments  are  presented  in 
Insight  into  Courts.  I.  Nos.  1  and  2.  available  from  the  Program 
on  Health.  Science  ft  Law.  Georgetown  University  Medical  and 
Law  Centers.  219  Kober-Cogan  Hall.  Georgetown  L'niversitv. 
Washington.  DC  20007. 

3.  While  medical  negligence  adjudication  and  professional  regu- 
lation traditionally  have  been  "local'  subject  matter,  lodged  in 
the  several  states,  new  federal  initiatives  took  form  during  the 
course  of  the  Georgetown  study  of  organized  medicine  *  pro- 
posal for  administrative  adjudication.  These  initiatives  provide 
both  authoritative  and  financial  impetus  for  demonstration  of 
stats  level  alternatives  for  medical  tort  reform.  Most  important 
of  these  develop  menu  has  bean  the  establishment  of  the  new 
Agency  for  Health  Care  Policy  and  Research  1AHCPR1.  estab- 
lished bv  Congress  in  December  1989  as  the  eighth  and  newest 
agency  of  the  U.S.  Public  Health  Service.  AHCPR's  mission  is 
to  enhance  the  quality  of  patient  care  service  through  im- 
proved knowledge  that  can  be  used  in  meeting  society  s  health 
cart  needs.  ■  Sac  AHCPR  purpose  and  programs.  ( 1990.  Septem- 
ber!. Public  Health  Service.  U-S.  Department  of  Health  and 
Human  Services:  available  from  AHCPR.  Parklawn  Building. 
Room  18-12.  Rockville.  MD  20857. 

Most  recently.  AHCPR  began  to  set  an  agenda  for  federal 
support  of  medical  liability  research  and  demonstration.  In 
February  1991.  AHCPR  convened  a  leadership  conference  in 
the  nation  t  capital  for  that  purpose.  See  Issues  in  medical 
liability:  a  working  conference.  ( 1991.  Februatvi.  available  from 
Kathleen  Hastings.  R-  N..  J.  D..  AHCPR.  Results  of  the  con 
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ference  are  expected  to  he  encompassed  in  research  and  devel- 
opment-protocols lor  the  federal  government. 

Moreover,  the  President  s  1992  Budget  urges  nearly  Si 
billion  in  funas  to  support  demonstration  efforts  related  to 
federal  healtn  care  programs.  A  2-year  study  01  tort  rerorm 
needs,  conauctec  by  the  Office  of  Management  and  Budget, 
resulted,  n  pan.  in  waiver  provisions  in  programs  administered 
by  the  Health  Care  Financing  Agency  to  demonstrate  innova- 
tive new  programs  to  reduce  medical  liability  and  promote 
health  care  quality.  Such  efforts  can  potentiate  support  for 
organized  medicine  s  proposal. 

Other  cails  for  different  approaches  have  been  introduced 
at  the  federal  level.  In  1990.  Representative  Nancy  Johnson 
iR-Conni.  ot  the  House  Ways  and  Means  Committee,  intro- 
duced H.  R  4566.  a  bill  that  would  mandate  arbitration  of 
Medicare  cases,  called  "Medical  Malpractice  Dispute  Resolu- 
tion Act  of  1990."  101st  Congress.  2nd  Session:  Senator  Ornn 
Hatch  iR-l'tah)  introduced  S.  2934.  the  "Health  Care  Access 
and  Patient  Protection  Reform  Act  of  1990."  which  was  referred 
to  the  Committee  on  Labor  and  Human  Resources.  The  Hatch 
Bill,  planned  for  reint reduction  January  1991.  is  part  of  a 
comprehensive  legislative  package  of  bills  to  reform  the  health 
care  system.  It  supports  funding  to  the  states  for  development 
and  implementation  of  alternative  dispute  resolution  systems 
programs  in  the  medical  liability  area,  including  a  fault-based 
administrative  system:  provides  for  other  medical  liability  re- 
forms, including  limits  on  awards  for  non-economic  damages, 
reducing  awards  by  the  amount  of  compensation  from  collateral 
sources,  and  limiting  attorneys'  contingency  fees:  strengthens 
the  activities  of  state  licensing  and  disciplinary  activities:  and 
improves  state  programs  for  educating  state  professionals. 

4.  However,  it  is  ciear  that  a  research  and  demonstration  project 
can  oe  operated  in  the  medical  liability  area,  and  that  sufficient 
time,  at  least  5  years,  is  necessary  to  do  so.  The  State  of  Maine, 
for  example,  enacted  Public  Law  931.  which  established  a  Five 
Year  Medical  Liability  Demonstration  Project  that  involves  all 
sectors  concerned  with  the  topic  and  develops  practice  param- 
eters for  emergency  medicine,  obstetrics  and  gynecology,  and 
anesthesia  specialties.  Safe  harbors  (affirmative  defenses  in 
tort  and  limited  immunities  in  public  policy)  are  created  for 
liability  claims  brought  against  practitioners  who  agree  to 
implement  practice  parameters  adopted  by  the  state's  admin- 
istrative procedures  act.  See  Smith.  G.  H.  1 1990.  Octoberi. 
"Maine  s  liability  demonstration  project— relating  liability  to 
practice  parameters.  State  health  legislation  report.  Chicago: 
American  Medical  Association.  For  other  multi-year  demon- 
stration projects  in  Colorado  and  Minnesota,  see  Issues  m 
medical  liability:  a  wording  conference  supra  note  3. 

5.  On  the  other  hand,  critics  may  not  put  much  stock  in  demon- 
stration of  the  administrative  alternative  or  other  pilot  projects. 
See  Peters.  J.  D.  1 1990).  Critique  of  the  American  Medical 
Association  s  model  medical  liability  and  practices  reform  act. 
Courts.  Health  Science  &  the  Law.  I.  51-57.  (He  stresses  the 
need  for  a  limited  test  that  could  generate  information  on 
feasibility  since,  'without  such  evidence,  to  replace  a  system 
that  has  worxed  to  resolve  civil  disputes  for  hundreds  of  years 
with  an  untried  system  that  is  radically  alien  to  the  citizenry 
is  more  than  legally  unsound.  It  defies  common  sense"]. 

6.  This  assessment's  limitations  are  presented  systematically  in 
this  report  s  section  entitled.  "Questions  unaddressed  by  the 
study:  limitations  and  a  research  and  evaluation  menu."  In 
general,  the  study  is  burdened  by  its  orientation,  that  is.  a 
prospective  assessment.  The  poiicy  research  literature  generally 
terms  such  research  as  "meta-studies"  and  endorses  them  as  a 
means  to  define  the  terms  of  natural  or  planned  public  policy 
experiments.  See.  generally.  Gergen.  K.  J.  ( 1968).  Methodology 
in  the  study  of  policy  formation.  In  Bauer.  R.  A..  &  Gergen.  K. 
•J.  The  study  of  policy  formation,  pp.  205-238.  New  York:  The 
Free  Press.  Macmillan  Books.  The  current  assessment  is  sub- 
ject to  various  elements  of  the  methodological  biases  discussed 
but  adopts  the  "formative"  method  prescribed  for  such  pro- 
spective analyses.  See.  generally.  Zweig.  F.  M.  1 1979).  Evalua- 
tion m  legislation.  Los  Angeles:  Sage  Books,  especially  Chapters 


i-10.  Also,  see  generally.  Zweig.  F.  M„  4  Marvin.  K.  ■  19ai  - 
Educating  policymakers  for  evaluation.  Los  Angeles:  Sage 
Books,  especially  Chapter  1 .  As  a  theoretical  bias,  this  current 
assessment  impliedly  adopts  a  group  model  ot  puoiic  poiicy 
making,  that  is.  policy  is  a  product  of  interactions  jmor.£ 
interest  groups.  For  a  more  complete  description  of  the  ztovd 
model  and  interest  group  theory,  and  other  modeis.  see  Dve.  T. 
R.  il978).  Understanding  puouc  poiur:  Englewood  Cliffs.  N-J- 
Prentice  HalL  especially  Chapters  I.  14.  and  15.  For  3  norma- 
tive orientation  generally  followed  in  the  current  assessment, 
see  "Forward:  health  care  as  a  laboratory  for  the  studv  of  iaw 
and  policy.'  in  Havighurst.  C.  C.  U988)  Health  care  law  ana 
policy:  reading  nous  and  questions.  Westburv.  NY:  Foundation 
Press. 

7.  For  an  overview  of  the  types  of  criticisms  leveled  against  the 
litigation  system,  see  Metzloff.  T.  B.  >  1988)  Researching  liti- 
gation: the  medical  malpractice  example.  Law  &  Contempomr. 
Problems.  51.  199-200.  For  a  broad  survey  of  the  steps  taken  to 
reform  the  litigation  system,  see  Ludlam.  J.  E.  1 1990.  N'ovemoer 
and  December).  The  real  worid  of  malpractice  tort  reform. 
■Journal  of  Health  and  Hospital  Lau  .  23.  Nos.  11  and  12. 

8.  Bovbjerg,  R.  R.  1 19901.  Reforming  a  proposed  :ort  reform: 
improving  on  the  American  Medical  Association  s  proposec 
administrative  tribunal  for  medical  malpractice.  Courrs.  Heaitn 
Science.  &  the  Law.  I.  19-28. 

9.  Harvard  Medical  Practice  Study.  >  1990*.  Patients,  aocton  one 
lawyers:  medical  injury,  malpractice  litigation  ana  patier.t  com- 
pensation in  Sew  York  the  report  of  the  Hanaro  Meaicai 
Practice  Study  to  the  State  of  Sew  Yorx  Cambridge.  MA: 
Harvard  University  (hereinafter  referred  to  as  "the  Hanarc 
study."  (This  study  concludes  that  . .  the  ton  system  :s  pro- 
viding very  limited  access  to  compensation  tor  3  iarze  majority 
of  patients  who  suffer  negligent  adverse  events,  ana  none  for 
the  much  larger  numbers  who  are  injured  due  to  no  one  s  fault. 
Id.  at  11-5.  The  study  emphasizes  that  l^c  of  patients  *ere 
negligently  injured  and  that  an  additional  2.8^  suffered  adverse 
outcomes.  It  concludes  that  a  no-fauit  medical  compensation 
system  is  feasible  and  recommends  a  severely  restricted  uni- 
versal method  of  compensation  that  would  cost  New  York's 
medical  liability  cost  center  $894  million.  The  study  is  incon- 
clusive about  the  deterrent  effect  of  the  current  tort  system 
and  about  the  negligence-fortify  ing  effect  of  a  no-fauit  svstem. 
Id.  at  11-8. 

10.  L'.S.  General  Accounting  Office.  '  19871  Medtcai  -rtaiprac::ce  : 
framework  for  action,  at  23.  The  costs,  in  turn,  often  hinge  upon 
how  much  money  piaintiffs"  attorneys  must  "front"— ad- 
vance — for  each  case.  Some  piaintiffs'  attornevs  now  require  :r. 
retainer  and  contingency  fee  agreements  that  certain  costs  ne 
paid  in  advance  by  the  client.  The  major  costs  for  onnzing  suit, 
however,  relate  to  payments  to  experts.  Given  the  rising  costs 
of  expert  witness  examinations  and  testimony,  some  plaintiffs 
firms  appear  to  reject  a  case  unless  11  is  meritorious  and  the 
recovery  is  some  multiple  of  the  front  costs.  The  G  AO  estimates 
may  be  low.  In  a  private  communication.  Leonard  Ring,  then 
Chairman  of  the  Torts  and  Insurance  Practice  Section  of  the 
American  Bar  Association,  estimated  in  March  1990  that  it  is 
now  common  experience  for  plaintiffs  attorneys  to  assume 
initial  costs  for  medical  liability  cases  in  the  amount  of  SoO.OuO 
per  case.  Consequently,  many  plaintiffs  litigators  are  unwilling 
to  accept  cases  if  the  estimated  recovery  is  under  >100.u00. 

11.  See  U.S.  Department  of  Justice.  1 1986).  Report  of  the  tort  pour- 
working  group  on  the  causes,  extent  and  policy  tmolications  of 
the  current  crisis  m  insurance  availability  and  afforaabiiit;. 
'because  of  the  complexity  of  the  issues,  judges  allow  juries  to 
hear  medical  views  that  may  not  be  scientifically  credible."  'p. 
13).  Also  see  Institute  of  Medicine.  1 1989).  Medical  professional 
liability  and  the  delivery  of  obstetrical  care.  Washington.  DC 
National  Academy  Press.  (The  study  concluded  that  the  tra- 
ditional tort  system  is  a  slow  and  costly  method  of  resolving 
obstetrical  disputes  and  is  contributing  to  the  disruption  of 
delivery  care  in  the  United  States,  and  that  both  health  care 
providers  and  patients  have  lost  confidence  in  the  use  of  the 
traditional  medical  tort  system.  It  was  recommended  that  states 
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consider  alternatives  to  the  tort  system  for  resolving  medical 
malpractice  claims.'' 
12.  See  Daniels.  S..  &  Andrews.  L  1 1989).  The  shadow  of  the  law: 
jury  decisions  in  obstetrics  and  gynecology  cases.  In  IOM  study 
report,  volume  II.  supra  note  1.  (The  report  finds  that  only  a 
small  proportion  of  injury-causing  medical  errors  leads  to 
claims  against  the  physician,  and  fewer  result  in  a  jury  trial.  If 
there  is  a  jury  tnal.  pnysicians  usually  win:  awards  may  be  high 
but  are  not  excessive,  given  the  seriousness  of  the  injuries.  | 

13  O'Connell.  J.  1 19861.  Neo-no-fauit  remedies  for  medical  injuries: 
coordinated  statutory  and  contractual  alternatives.  Law  &  Con- 
temporary Problems.  -49.  126.  See  Relman.  A.  (1990.  March  II. 
Changing  the  malpractice  liability  svstem.  New  England  Jour- 
nal of  Medicine.  322.  626.  See  also  Manuel.  B.  M.  ( 19861. 
Professional  liability — a  no-fault  solution.  New  England  Jour- 
nal of  Medicine.  322.  62T-631.  See  also.  Reynolds.  Rizzo.  & 
Gonzales.  (19871.  The  cost  of  medical  professional  liability. 
Journal  of  the  American  Medical  Association.  257.  276:  Rueter. 
J.  A.  (1984.  November-December i.  Defensive  medicine. 
Congressional  Research  Service  Review.  5.  18-19.  30:  Burda.  D. 
1 1987.  April  5i.  Liability  reshapes  hospital/physician  relation- 
ships. 61.  56-60:  Drummond.  H.  1 1983.  May).  Over-preventive 
medicine:  how  doctors  and  lawyers  are  making  mountains  out 
of  moles.  Mother  Jones.  6.  12-14.  16-17. 

14  Priest.  G.  1 19871.  The  current  insurance  crisis  and  modern  tort 
law.  Yale  Law  Journal.  96.  1521.  1582-484. 

15.  See  Litan.  R.  E..  &  Winston.  C.  (Eds.).  (1988).  Liability:  per- 
spectives and  policy  Washington.  DC:  Brookings  Institution. 
[The  report  includes  chapters  on  the  following  areas  of  ton  law 
in  which  the  insurance  crisis  has  been  most  pronounced:  med- 
ical malpractice,  environmental  liability,  occupational  liability, 
and  products  liability:  and  it  summarizes  policy  recommenda- 
tions. It  concludes  that  suffer  regulation  of  the  insurance 
industry  would  be  counterproductive:  that  tort  law  would  more 
efficiently  deter  undesirable  behavior  if  judges  encouraged  jur- 
ies, in  deciding  which  parties  should  bear  the  costs  of  accidents, 
to  balance  -  the  costs  and  benefits  of  the  behaviors  of  the 
plaintiffs  and  defendants:  that  damage  schedules  should  be 
established  for  pain  and  suffering  awards:  and  that  not  enough 
is  known  about  the  costs  and  benefits  of  the  current  liability 
system  to  recommend  replacing  it  with  a  government-admin- 
istered compensation  program.  | 

16  See  Danzon.  P  M.  '  19B8).  Medical  malpractice  liability.  In 
Litan  &  Winston,  supra  note  15.  at  101-127.  After  surveying 
broadly  the  tort  reform  field,  the  author  concludes.  "7  •  *  search 
tor  cost  effective  reforms  should  focus  on  modifications  of  the 
tort  system  to  reduce  uncertainty  and  reduce  inappropriate 
ieveis  of  compensation  while  retaining  a  fault-based  rule  of 
liability.*  Id.  at  127. 

17.  Organized  medicine's  proposal  argues  in  favor  of  the  tort  sys- 
tem—albeit  a  converted  liability  system,  reformed  and  admin- 
istered in  a  new  institution — to  achieve  fairness  for  health  care 
consumers  and  providers.  The  new  agency  would  be  modeled 
upon  workers'  compensation  procedures  but  would  apply  fault 
concepts  without  limiting  compensation. 

18  The  end  result  of  the  medical  tort  reform  movement  has  been 
legislation  in  every  state  <only  the  District  of  Columbia  has 
failed  to  enact  medical  tort  reform)  to  smooth  the  way  for 
doctors  and  patients  to  come  to  terms  with  medical  negligence, 
medical  liability  insurance  shortages,  and  a  snarled  judicial 
system.  That  legislation  and  the  case  law  appended  to  it  are 
succinctly  summarized  by  Bannon.  N.  K.  (1989).  AM  A  tort 
reform  compendium.  Chicago:  American  Medical  Association. 
Bannon  summarizes  state-by -state  enactments  regarding  ad 
damnum  clauses,  arbitration,  attorney  fee  regulation,  collateral 
source  rule,  frivolous  lawsuit  penalties,  joint  and  several  liabil- 
ity rule,  limits  on  recovery,  patient  compensation  funds, 
periodic  payment  of  damages,  and  pretrial  screening  panels. 
For  another  survey  approach,  see  Spernak.  S.  M..  &  Budetti. 
P.  P.  119911.  Compendium  of  state  systems  for  resolution  of 
medical  injury  claims.  Agency  for  Health  Care  Policy  and 
Research.  L'.S.  Public  Health  Service.  Department  of  Health 
and  Human  Services. 


19.  Johnson.  K.  B..  et  al.  A  fault-baaed  administrative  alternative 
for  resolving  medical  malpractice  claims,  supra  note  1.  at  1376 
("These  changes  have  been  tried  for  over  a  decade  in  most 
states  without  resolving  the  crisis  surrounding  the  avaiiabiiitv 
and  affordability  of  professional  liability  insurance'!.  -Neither 
consensus  on  goals  nor  good  information  on  means  is  currentlv 
at  hand.'  concludes  Randall  R.  Bovbjerg  in  his  1968  survey  of 
medical  malpractice  legislation.  ADR.  and  insurance  reform 
enacted  in  response  to  the  medical  liability  "crisis"  of  the  1970s 
and  1980s.  See  Bovbjerg.  R.  R.  ( 1989.  Winter).  Legislation  on 
medical  malpractice:  further  developments  and  a  preliminary 
report  card.  University  of  California  at  Davis  Law  Review.  22. 
556. 

20.  See  O'Connell.  supra  note  13:  Harvard  Medical  Practice  Study. 

supra  note  9.  See  also  Sloan.  F.  A..  &  Bovbjerg.  R.  R.  1 1989 1 
Medical  malpractice:  crisis,  response  and  effects  Washington. 
■DC:  Research  Bulletin.  Health  Insurance  Association  of  Amer- 
ica. (Legislatures  have  addressed  statutory  reforms  for  proo- 
lems  of  insurance  availability,  medical  quality,  and  tort  reform, 
and  it  is  tort  reform  that  has  received  the  most  attention  from 
legislatures  and  analysts  alike.  Some  changes,  such  as  the 
shortening  of  the  statute  of  limitations,  have  resulted  in  reduc  - 
ing  payments  to  claimants:  however,  the  issue  of  fairness  to 
claimants  is  still  unresolved. |  a  general  discourse  on  the  advan- 
tages and  disadvantages  of  alternative  dispute  resolution  and 
alternate  systems  are  in  included  in  Nelson.  L  J.  1 1986.  Fail). 
Medical  malpractice  and  alternative  dispute  resolution  .4  Tier- 
icon  Journal  of  Trial  Advocacy:  10.  345-363.  However,  the 
Model  Act  provides  screening  (determination  of  merit  as  weii 
as  valuation  of  damages)  as  an  expert  function  procedure  and 
a  ministerial  act  of  the  state's  medical  practice  review  board. 
Its  settlement-inducing  activities  are  internal  and  suoordinate. 
required  through  blind-offer  settlement  conferences.  There  is 
some  suggestion  that  recovered  compensation  under  any  alter- 
native system  may  be  smaller  than  that  surviving  the  litigation 
system  through  trial.  See  Note.  11983.  Spring).  Medical  mal- 
practice arbitration:  a  patient's  perspective.  Wasmnston  L'ni- 
versify  Law  Quarterly.  61.  125-156.  Time  and  stress  required 
may  be  substantially  leas,  however,  and  valuation  of  payments 
awarded  early  has  not  been  reported  in  tne  literature. 

21.  Johnson,  supra  note  19.  Organized  medicine  s  new.  expert 
agency  would  be  modeled  upon  workers'  compensation  proce- 
dures but  would  apply  fault  concepts  without  limiting  compen 
sation.  The  Harvard  study  championed  a  no-fauit  institution, 
baaed  in  part  upon  workers'  compensation  program  templates, 
but  achieving  feasibility  by  limiting  compensation  to  injury 
experienced  after  6  months'  duration.  Presumably  deaths  in- 
duced by  medical  injury  (13.000  of  which  were  documented  in 
New  York  in  19841  would  be  compensated  by  a  uniform  sched- 
ule. Early  comparisons  of  the  fault-based  and  no-fauit  systems 
have  termed  the  former  "a  less  drastic  alternative"  and  the 
latter  as  resulting  in  reduction  of  "the  enormous  costs  of 
defensive  medicine"  and  much  lower  average  awards.  See  Rel- 
man. supra  note  13. 

22.  Tort  Reform  Codification,  supra  note  I.  Model  Act  §202tai  and 
(b>.  During  this  initial  stage,  a  physician  may  make  a  settlement 
offer  but  must  notify  the  claims  reviewer  of  the  offer,  at  wmch 
time  an  attorney  will  be  appointed  by  the  Board  to  review  the 
fairness  of  the  offer  on  behalf  of  the  claimant  (§203(bil.  In  all 
instances  in  which  the  claimant  has  the  option  of  retaining 
private  counsel,  compensation  is  limited  to  a  set  sliding  scale 
of  40%  of  the  first  $50,000  recovered.  33l/i%  of  the  next  $50,000 
recovered.  25%  of  the  next  $100,000  recovered,  and  10<~c  of  any 
amount  over  $200,000  recovered  ("205<bll. 

23.  Model  Act  §21 1(a)— 1(1. 

24.  This  standard  of  review  is  modeled  on  the  standard  applied  bv 
courts  to  decisions  by  administrative  agencies.  See  5  L'SC  706 
(19821. 

25.  See.  e.g..  Campbell  v.  United  States.  325  F.Supp.  207.  210  <MD 
Fla.  1971). 

26.  The  Board  would  be  required  to  consider  a  variety  of  factors  in 
making  this  reasonableness  determination,  such  as  any  special 
expertise  of  the  health  care  provider,  the  state  of  medical 
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knowledge,  the  availability  ot'  health  care  facilities,  specialized 
equipment  and  personnel,  and  reasonable  access  to  transpor- 
tation and  communication  facilities.  Similar  to  other  adminis- 
trative agencies,  the  Board  wiil  be  given  rule-makine  authontv 
to  implement  statutory  standards  and  requirements.  The  Board 
will  exercise  its  authority  in  the  manner  prescribed  by  the 
state  s  administrative  procedures  act.  The  validity  ol"  any  ruie 
promulgated  by  the  Board  will  be  reviewable  by  the  courts  on 
tne  ground  that  it  is  aroitrary.  capricious,  or  in  excess  of  the 
Board's  statutory  authority. 

27.  See.  e.g..  Fitzgerald  v.  Manning.  679  F2d  341.  348  Uth  Cir. 
1982).  See  Havighurst.  C.  C.  1 1986).  Altering  the  standard  of 
care.  Law  &  Contemporary  Problems.  49.  265. 

28.  Caruso.  A.  i 1990).  The  time  present  foundation  of  Maryland 
Medical  professional  regulation:  recommendations  for  a  better 
future.  Courts.  Health  Science  &  the  Law.  1.  251-262:  Feilmeth. 
R.  C.  H989.  Spring).  Physician  discipline  in  California:  a  code 
blue  emergency.  California  Law  and  Regulation  Reporter.  9.  No. 
2:  Committee  on  Small  Business.  Subcommittee  on  Regulations 
and  Business  Opportunities.  U.S.  House  of  Representatives. 
•  ".990.  June  8i.  Testimony  of  Richard  P  Kusserow  on  state 
medical  boards  and  medicai  discipline:  Inspector  General.  Of- 
fice of  Evaluation  and  Inspections.  >  1990.  April).  State  medical 
boards  and  medical  discipline.  Wasnington.  DC:  U.S.  Depart- 
ment of  Health  and  Human  Services:  Simmons.  N..  McCarthy. 
P..  4  Wolfe.  S.  1 1990.  June).  6592  questionable  doctors.  Wash- 
ington. DC:  Public  Citizen's  Health  Research  Group.  [The 
Inspector  General  reported  that  case  backlogs,  as  well  as  staff 
shortages,  remain  a  serious  problem  for  state  medical  boards. 
Moreover,  although  licensure  renewal  fees,  which  can  serve  as 
a  major  tunding  source  for  addressing  these  shortages,  have 
been  increasing,  much  of  the  revenue  that  state  governments 
ootain  from  these  fees  has  not  been  going  to  the  boards,  j 

See  also  Model  Act.  §102.  The  Model  Act  specifies  that 
the  Board's  seven  members  shall  consist  of  three  health  care 
providers,  at  least  :wo  of  whom  shall  be  physicians,  and  four 
persons  who  are  not  health  care  providers.  While  health  care 
providers  are  brought  under  the  Medical  Practices  Review 
Board's  ciaims  adjudication  jurisdiction,  only  oversight  of  phy- 
sician performance  is  brought  under  its  professional  regulation 
authority.  In  reviewing  complaints  against  pnysicians.  the  sys- 
tem is  headed  by  a  hearing  examiner  and  overseen  by  a  Board 
committee,  comprised  of  two  lay  persons  and  one  physician.  Id. 
§300.  One  criticism  of  medical  discipline  has  been  its  attention 
to  issues  not  involving  standard  of  care:  and  when  substandard 
care  is  alleged,  many  states  vaporize  charges  by  providing 
insufficiently  enumerated  grounds  for  discipline.  The  Model 
Act  specifies  grounds  in  §301  and  permits  complaints  from 
multiple  sources  in  §302.  Coupled  with  the  statutory  scheme  s 
reversal  of  medical  dominance,  the  Model  Act  cnannels  toward 
fairness.  Georgetown  recommends  that  such  channeling  be 
perfected  by  providing  legal  assistance  in  citizen  complaint 
filings  against  physicians.  If  that,  or  its  functional  minimum 
gatekeeping  equivalent,  were  adopted,  quality  assurance  ought 
also  to  be  aided.  The  U.S.  Office  of  Technology  Assessment 
<OTAi  has  designated  medical  negligence  incidents  as  a  weax 
.ndicator  of  healtn  care  quality.  It  has  designated  medical 
discipline  as  a  strong  indicator.  The  Model  Act's  basic  provi- 
sions incorporate  many  of  OTA's  observations.  See  U.S.  Con- 
gress. Office  of  Technology  Assessment.  1 19881.  Disciplinary 
actions,  sanctions,  and  malpractice  compensation.  In  The  qual- 
ity of  medical  care:  information  for  consumers,  pp.  121-141. 
Washington.  DC:  U.S.  Government  Pnnting  Office.  (This  over- 
view study  suggested  that  a  large  number  of  poor  quality 
physicians  are  not  identified  or  penalized.  Pointing  to  tne 
ineffectiveness  of  the  existing  system  to  identify  those  individ- 
uals providing  poor  quality  care,  it  also  stated  that  currently 
oniy  a  small  percentage  of  disciplinary  actions  are  based  on 
incompetence,  wmcn  is  the  ground  that  would  most  clearly 
indicate  poor  quality  of  care.j 

29.  Feaerai  reporting  requirements  for  claims  under  the  Health 
Care  Quality  Improvement  Ac:  of  1986  through  a  medial  !ia- 
biluyc:ear.ngnouse  began  operation  September  1.  1990.  uncer 


authority  of  the  clearinghouse  provisions  described  in  F"C--'z. 
Register.  1 19891.  54.  42722-42~34. 

30.  See  Symposium:  takine  medicai  maioractice  out  of  the  court; 
11990.  July i.  Courts.  Heaitn  Science  A-  tne  Lau.  .'.  No.  ;.  The 
papers  were  prepared  by  Ranoail  R.  Bovoierg  consumer  per 
spectivei.  "Retorming  a  proposed  tort  reiorm:  improving  or.  -e 
American  Medical  Association  s  proposed  administrative  t.- 
bunai  for  medical  malpractice'.  Mary  Ann  Baiiy  .heaitn  sco- 
nomics  perspective!.  "The  administrative  anproacn  to  medicai 
malpractice  disputes":  Laura  L.  Monock  (tort  reiorm  perspec- 
tive). "An  assessment  of  potential  impact  on  claims  resolution 
and  the  quality  of  medicai  care":  and  J.  Douglas  Peters  ■  plain- 
tiffs perspective!.  "Critique  of  the  American  Medical  Associa- 
tion's Model  Medical  Liability  and  Practices  Reform  Act  "  The 
commissioned  authors  presented  tne  papers  at  a  meeting  oi  tne 
project's  Advisory  Committee.  For  a  summary  of  the  Advisor-- 
Committee's  discussions,  see  Turpin.  S.  D..  Symposia!  papers 
deliberation:  staicenolders  evaluate  a  proposed  administrate* 
alternative  for  mecicai  malpractice  disputes,  at  4>5. 

31.  For  the  Wisconsin  worxers  compensation  case  study.  :n-er- 
views  were  conducted  with  Greg  Fngo.  Administrator.  Wiscon- 
sin Workers  Compensation  Division:  David  Birren.  Assistant 
to  the  Administrator  Helen  Scnott.  Head  of  Administrative 
Law  Judges:  Jim  O'Maiiey.  Administrative  Law  Judge:  -iirr. 
Pflasterer.  General  Counsel.  Labor  and  Industry  Review  Com- 
mission: Bill  Cassel.  Labor  and  Industry  Review  Commission 
attorney:  Diane  Ram'.ftun.  former  aomimstr.-we  !aw  ;uc;e. 
John  Neal.  plaintiffs'  attorney,  and  Tom  Got-rr.  defense  at- 
torney; as  well  as  numerous  ciencai  and  support  personnel  :r-?m 
the  Wisconsin  Workers  Compensation  Division 

32.  Deleted  in  proof. 

33.  Deleted  in  proof. 

34.  Deleted  in  proot. 

35.  Deleted  in  proof. 

36.  Deleted  in  proof. 

37.  These  surveys  were  presented  :n  Insign:  into  Courts.  199" 
April  and  Junei.  i.  Nos.  1  and  2.  Aspects  aiso  *et  presente-: 
in  Courts'  Corner.  1 1990.  Jiuyi.  Courts.  Heaitn  Scieice  i:  -c 
Law.  at  141-142. 

38.  See  Note,  supra  note  20. 

39.  See  Blendon.  R.  J..  Leitman.  R..  Momson.  I.,  i  Doneian.  K 
11990.  Summeri.  Satisfaction  *.ih  health  systems  in  ten  na- 
tions. Health  Affairs.  9.  No.  2. 

40.  See  Hale.  J.  P..  &  Ahisirand.  S.  1 1990.  January  General  sue-.:: 
opinion  survey  conauctea  ;or  :ne  American  Society  of  Cater-:: 
and  Refractive  Surgery  L.ncom.  Neorasxa:  The  Gailup  Orza- 
nization.  Inc..  Association  Research  Group. 

41.  Georgetown  University  expresses  our  thanus  to  Protestor 
Thomas  Metzioff.  Dune  University  Law  School.  :or  suggestions 
and  assistance  in  drafting  and  interpreting  this  report  section 

42.  Dalkey.  N..  et  al.  1 1972).  Sr-aies  in  tne  quaiiry  of  life  Camondge. 
MA:  Lexington  3ooks. 

43.  U.S.  Congress.  Office  of  Technology  Assessment,  supra  note  2s 

44.  U.S.  General  Accounting  Office.  il990.  Decemoen.  \(eaic=> 
malpractice:  few  claims  resolved  through  Micnigan  .<  .oiuntar- 
arbitration  program.  GAO'HRD-91-18. 

45.  U.S.  General  Accounting  Office.  1 1987.  Apnii.  Medicai  -".ai- 
practice:  characteristics  of  cuums  closea  m  .'954.  GAO  HRD ■  -"• 
55.  Washington.  DC.  GAO  has  estimated  that  the  averaae 
disposition  time  of  a  medical  malpractice  ciaim  in  "he  tor 
system  in  1984  was  25.1  months.  GAO  also  tound.  using  a 
random  sample  of  malpractice  claims  filed  in  1984  by  25  .nsur- 
ers  i selected  from  i  universe  of  102  insurers  representing  everv  j 
state  and  the  District  of  Columbia,  closing  an  estimated  T3.jv4 
claims!,  that  the  meaian  disposition  time  was  19  months  The  '■ 
median  disposition  time  for  claims  with  an  eventual  payment 

of  over  SI  million  was  76  months.  Id.  at  33.  : 

46.  See  Proeram  for  Science  and  Law.  1 1990.  March).  Work:.-.;:  j 
paper  time  and  cost  estimates.  Washington.  DC  Georzeiown  | 
University,  unpublished.  See  also  Mooei  Act.  supra  note  '.. 
§202-211.  Organized  medicine  s  Model  Act  prescribed  eiapsec  i 
time  limitations  for  some  steps  in  the  claims  adjudicating 
mechanism  and  was  silent  as  to  others.  Where  :t  was  suer.t. 
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Georgetown  made  estimates  depending  on  the  complexity  of 
the  case,  through  consultation  with  various  experts  in  the  field. 
4?  Jernigan.  C.  G.  1 1990i.  Step-flow  diagrams  of  proposed  medical 
malpractice  adjudication  and  civil  litigation.  Courts  Healtn 
Science  &  the  Law.  1.  121-140. 

48.  Linde.  A.  E.  1 19901  Arbitrating  high  stakes  cases:  an  evaluation 
or  court-annexed  arbitration  m  the  L'.S  District  Court  Santa 
Monica.  CA:  Rand  Institute  tor  Civil  Justice. 

49.  Working  paper,  supra  now  46. 

50.  In  Virginia,  for  example,  pretrial  screening  panels  were  intended 
to  eliminate  litigation,  according  to  a  law  journal  article  mark- 
ing the  reform's  decennial  anniversary.  Settlement  rates  were 
not  affected  by  a  decade  s  experience,  continuing  at  90  to  95^ 
of  medical  negligence  cases  filed  in  Virginia  courts.  See  Daugh- 
ny.  W.  H..  Jr..  &  Smith.  C.  H.  (1985).  Medical  malpractice 
review  panel  in  operation  in  Virginia.  Ona-ersirv  of  Richmond 
Law  Review.  19.  272-298. 

51.  Report  of  trie  Federal  Courts  Study  Committee.  (1990.  April  2). 
Philadelphia:  L'.S.  Circuit  Court  of  Appeals  for  the  Third 
Circuit. 

52.  Mark-ell.  T.  H98T.  October- November).  Caseload  growth— past 
and  future  trends.  Judicature.  71.  151-161. 

53  Zweig.  F.  M..  Thurston.  S.  S..  Turpin.  S.  D..  Judge.  D  C. 
Jernigan.  C.  G..  Meimck.  D.  M..  &  Dougherty.  C.  A.  (1990. 
Apnl-Mavi.  Securing  the  future  for  America's  state  courts. 
■Judicature.  73.  296-306. 

54.  The  Conference  on  the  Future  and  the  Courts  was  heid  May 
18-22.  1990.  in  San  Antonio.  Texas.  Trends,  scenarios,  visions, 
and  strategic  plans  were  advanced  by  380  invited  participants 
over  a  5-ciay  period.  Written  summaries  will  shortly  appear. 
Medical  negligence  and  health  care  quality  issues  generally 
ranned  in  the  upper  quartiie  of  expert  opinions  regarding  the 
justice  svstem  s  future.  See.  Zweig.  supra  note  53.  Persons 
interested  in  the  enure  sweep  of  the  conference  may  contact 
Dr.  James  Dator.  the  Conference  s  reporter,  through  the  State 
Justice  Institute.  120  S.  Fairfax  Street.  Alexandria.  Virginia 
22314. (703)  684-6100. 

55  Because  most  states  do  not  routinely  separate  medical  tort 
filings  statistics  from  other  torts  or  other  civil  actions.  George- 
town asked  the  National  Center  for  State  Courts  iNCSC)  to 
cuil  its  statistical  system  for  those  states  that  maintained  such 
statistical  distinctions.  NCSC  provided  study  staff  with  the 
following  filing  volume  lor  selected  states  for  calendar  1987: 
Arizona  'Superior  Court i.  369:  Connecticut  (Superior  Court i. 
512:  Florida  i Circuit  Court i.  1.813:  Maine  (Superior  Court)  98: 
Massachusetts  'Trial  Court  of  the  Commonwealth i.  747:  Min- 
nesota i District  Court).  377:  New  York  (Supreme  and  County 
Courts i.  ".926:  North  Dakota  (District  Court i.  42.  Georgetown 
then  selected  as  its  "typical"  annual  filings  volume  T50  cases 
as  one  element  for  agency  cost  calculations.  Georgetown  Uni- 
versity extends  its  gratitude  to  Eugene  Franco,  assistant  re- 
search director.  National  Center  for  State  Courts,  for  his  help- 
tuiness  and  courtesy.  Similar  procedures  were  used  to  estimate 
a  "typical"  complaint  voiume  against  physicians.  After  review- 
ing staie-by-state  statistics.  Georgetown  assumed  that  the  "typ- 
ical" volume  for  purposes  of  the  cost  estimation  for  a  proposed 
Medical  Practices  Review  Board  numbered  250  per  year  The 
complaint  voiuroe  assumption  is  based  on  the  estimates  of  the 
Federation  of  State  Medical  Boards  that,  as  a  national  average, 
one  complaint  is  filed  for  every  40  physicians  in  the  U.S. 
annuaily. 

56.  Georgetown  staff  estimated  in  several  assessment  project  work- 
ing papers  that  if  a  state  were  to  pay  attorneys  at  a  rate  of 
S90.00  per  hour,  legal  fees  alone  could  cost  S10  million  per  year 
in  a  state  with  750  new  claims  per  year. 

57  Georgetown  estimated  that,  in  a  "low  cost  agency"  (with  a  total 
annual  expenditure  of  nearly  S2  million  i  and  in  a  "Cadillac 
agency  "  iwuh  a  total  annual  expenditure  of  S7  million  I.  the 
staff  attorney  annual  costs  would  range  between  $423,000  and 
$2. 722.500  for  15  and  25  lawyers,  respectively.  See  Adjudication 
versus  litigation:  costs  to  state  government.  (1990.  Junei.  In- 
sight into  Courts.  I.  No.  2.  Table  3.  "Organization  cost  estimates 
for  model  act  implementation  (in  1989  dollars i."  at  6. 


58.  Cost  assumptions  for  the  administrative  agency  s  estimates  are 
published.  See  Insight  into  Courts.  (1990.  June/.  /.  No.  :.p  » 
Customary  and  typical  cost  centers  were  attributed  to  the 
agency,  and  totals  were  assumed  to  represent  annual  operating 
costs.  These  totals  generally  found  corroboration  in  budeetarv 
characteristics  of  Maryland's  Health  Claims  Arbitration  Office 
and  Bureau  of  Medical  Quality  Assurance.  See  Thurston.  S.  S. 
(1990).  Medical  malpractice  dispute  resolution  in  Maryland 
Courts.  Health  Science  &  the  Law.  I.  81-86.  Budget  and  audit 
histories  of  the  Wisconsin  Division  of  Workers'  Compensation 
and  the  Wisconsin  Securities  Commission  also  corroborate  the 
ballpark  utility  of  Georgetown's  cost  estimates.  For  example, 
for  staff  of  a  size  and  composition  comparable  to  the  proposed 
Medical  Practices  Review  Board.  Wisconsin's  workers  com- 
pensation annual  budget  in  1988  was  $4.2  million:  see  L'.S. 
Department  of  Labor  (19901.  Workers  compensation  agencv 
information:  a  state-by -state  comparison,  unpublished.  George- 
town's estimates  range  from  S2  to  S7  million  for  the  proposea 
new  medical  practice  agency.  The  extremes  represent  a  "low 
cost"  and  a  "high  cost"  alternative,  respectively. 

59.  (Mary land l  Thurston,  supra  note  58.  at  81:  (Virginiai  Klaid- 
man.  S.  (1990).  Medical  malpractice  in  Virginia.  Coum  Health 
Science  4  the  Law.  1.  75-80:  (Michigan)  Thurston.  S  <1990t 
Medical  ton  reform:  the  Michigan  case.  Courts.  Health  Science 
&  the  Law.  1.  263-271. 

60.  Caruso,  supra  note  28. 

61.  Morlock.  supra  note  30. 

62.  Michigan,  for  example,  has  offered  claimants  the  option  or 
electing  mandatory  binding  arbitration  for  medical  negligence  I 
claims,  and  as  noted  in  note  27.  the  arbitration  act  was  tied  up  ! 
in  litigation  for  9  years  before  the  Micnigan  Supreme  Court  I 
finally  declared  it  to  be  constitutional.  During  tne  period  ot 
uncertainty,  very  few  cases  elected  arbitration.  Presentiv.  aocut 
6.2rc  of  the  medical  negligence  cases  in  Michigan  eiect  aroitra- 
tion:  the  larger  cases  tend  not  to  elect  arbitration.  See  Appiiec 
Social  Research.  Inc.  (1983.  Octoberi.  Evaluation  of  Michigan 
Medical  Malpractice  Arbitration  Program.  Likewise,  in  Mary 
land,  the  Health  Claims  Arbitration  Act  [establishing  manoa- 
tory  non-binding  arbitration)  was  passed  in  1977  and  aeciarea 
constitutional  in  1978.  In  1977.  only  two  cases  were  fiiea  at  ail. 
the  next  year.  93  cases  were  filed.  Case  filings  peaked  at  "49  in 
1986  and  have  leveled  off  to  about  500  per  year.  See  Thurston.' 
supra  note  59. 

63.  U.S.  General  Accounting  Office,  supra  note  44. 

64.  It  might  be  possible  to  experiment  with  the  jury  svstem.  bur 
current  system  proponents  might  more  strongly  object  to  sue- 
innovation  as  a  direct  constitutional  assault  than  that  posec 
by  the  pilot  test  of  an  administrative  alternative.  See  Pendell. 
J.  W.  (1989).  Enhancing  juror  effectiveness:  an  insurers  per- 
spective. Law  &  Contemporary  Problems.  52.  311. 

65.  See  Public  attitudes  toward  the  civil  justice  system  ana  tort  iau 
reform,  study  no.  864014.  (1987.  March).  New  York:  Louis 
Hams  and  Associates.  Inc.  [A  survey  of  almost  2.130  aduit 
Americans  showed  that  almost  9  of  10  Americans  want  changes 
in  the  civil  justice  system.  The  Hams  report  on  this  survey 
stated,  "what  most  of  the  public  currently  demands  is  greater 
efficiency  at  a  lower  cost  to  both  individuals  and  society  "!  See 
also  Swickard.  J.  ( 1986.  August  71.  Survey  finds  most  leel  justice 
is  costly,  complex.  Detroit  Michigan  Free  Press. 

66.  Georgetown  s  research  staff  is  grateful  to  Professor  Thomas 
Metzloff  for  the  articulation  of  this  dilemma.  The  following 
observation  extends  themes  begun  in  his  earlier,  important 
article.  See  Metzloff.  supra  note  7. 

67.  For  a  useful,  albeit  dated  survey  of  challenges  to  extrajudicial 
arbitration  of  health  care  injury  claims,  for  example,  see  Sand- 
ers. L  K.  (1986.  Winter).  The  quest  for  balance:  public  poiicv 
and  due  process  in  medical  malpractice  arbitration  agreements 
Harvard  Journal  on  Legislation.  33.  266-285.  Challenges  mav 
be  raised  against  entry  of  all  extrajudicial  organizations.  In 
Maryland-  for  example,  the  Health  Claims  Arbitration  Office, 
ah  executive  branch  agency,  weathered  a  series  of  such  chal- 
lenges. See  Thurston,  supra  note  58. 

68.  Inspector  General,  supra  note  28. 
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69.  Caruso  and  Fellmeth.  supra  note  2S. 
TO.  Jernigan.  supra  note  47. 

71.  Organized  medicine  s  proposal,  supra  note  L.  p.  14.  states  that 
":n  making  this  proposal.  we  are  not  breaking  new  ground. 
State  ieeisiatures  abolished  the  common  law  cause  of  action  for 
personal  injur.'  ;n  rhe  workplace  just  alter  the  turn  ot  the 
century,  [n  its  piace.  states  enacted  workers  compensation 
schemes— based  upon  a  quid  pro  quo  deemed  to  serve  all 
parties'  interests."  See  intra  note  72. 

72.  A  recent  Virginia  case.  Roller  v  Basic  Construction  Co..  

—  V*A  .  384  SE  2nd  323.  325  1 1989).  explained  the  quid 

pro  quo  as  follows:  "As  frequently  stated,  the  Workers'  Com- 
pensation Act  is  based  upon  a  quid  pro  quo.  a  societal  exchange 
wherein  employees  are  provided  a  purely  statutory  form  of 
compensation  for  industrial  injuries.  The  remedy  is  modest, 
but  relatively  certain.  Claimants  are  free  from  the  necessity  of 
proving  negligence  and  resisting  such  affirmative  defenses  as 
contributory  negligence  and  assumption  of  risk.  In  exchange, 
employers  under  the  canopy  of  the  Act  are  sheltered  from 
common-law  liability  in  tort." 

73.  For  a  discussion  of  constitutional  issues  in  workers  compen- 
sation cases,  see  generally  Cudahy  Packing  Co.  v.  Parramore. 
263  L'S  418.  44  SCt..  153.  68  LEd  366  1 1923):  Arizona  Employ- 
era'  Liability  Cases.  250  L'S  400.  39  SCr_  553.  63  LEd.  1058 
119191:  Jensen  v.  Southern  Pacific  Co..  215  NY  514.  109  NE 
600  1 1915).  reversed  on  other  grounds  244  L'S  205.  37  SCt.  524. 
61  LEd.  1086  U917).  Also  see  Boden.  L.  I  (1988.  December). 
Reducing  litigation:  evidence  from  Wisconsin  I WC  88  7).  Cam- 
bridge. MA:  Workers  Compensation  Research  Institute. 

74.  See.  for  example.  Kladiva.  S.  D.  1 1988.  Spring).  The  clash  over 
medical  malpractice.  GAO  Journal  .'.  48-54  (She  states  that 
policy  makers  wiil  not  be  successful  in  enacting  malpractice 
legislation  and  reforms  until  the  problems  of  inadequate  data, 
conflicting  objectives  of  the  parties,  and  the  crisis  environment 
in  which  malpractice  reiorm  is  attempted  are  alleviated:  see 
also  Sloan  &  Bovbjerg.  supra  note  20.  at  45.  [They  predict  a 
possible  liability  crisis  in  the  not  too  distant  future  and  en- 
courage policy  makers  to  react  as  part  of  a  reasoned  approach 
to  compensating  and  deterring  injuries,  not  in  a  crista  manage- 
ment style.  | 

75.  Learner.  H.  A.  (1981.  Winter).  Restrictive  medical  malpractice 
compensation  schemes:  a  constitutional  "quid  pro  quo"  analysis 
:o  safeguard  individual  liberties.  Harxara  Journal  on  Legisla- 
tion. 16.  143-206.  [The  author  argues  that  utilizing  the  inter- 
mediate level  of  scrutiny  to  examine  the  constitutional  integrity 


of  restrictive  medical  malpractice  compensation  scnemes  s 
inadequate  and  that  the  same  quia  pro  quo  anaivsis  utuizec  .?. 
workers'  compensation  schemes  snould  be  utilized  insteac. '. 
76  Gunler.  P.  R  1 1989.  Faili.  The  workers  compensation  or.r.c:- 
pie:  a  historical  abstract  of  the  nature  oi  A.or<ers  comDe-id 
tion.  Hamune  Journal  of  Public  Law  ana  Poucy.  9  2S5-2;?*- 
also  Larson  1 1952).  The  nature  ana  origin  ot  worKers  corr.rer. • 
sation.  Cornell  Law  Quarterly  i.  J06:  Hood  J.  B.  i  Harcv  3 
A-.  Jr.  119841.  Workers  compensation  ana  empioyee  protect:.;': 
laws:  theories  and  policies  of  workers  comoensauon.  pp  2C-  "2. 
St.  Paul.  MN:  West  Publishing  Co.:  King.  J.  R.  Jr. .  19S8i.  The 
exclusiveness  of  an  employee  s  workers  compensation  remec 
against  his  employer.  Tennessee  Lou  Renew.  5-5.  407.  Baie.  A 
il989.  Winteri  The  enactment  of  the  state  worxers  corr.Den- 
sation  laws  in  American  legal  studies.  Leeat  .ituaies  Forum.  .'J 
49-73. 

77.  The  fault  context  is  believed  by  organizeo  medicine  :o  rera:r. 
the  profession's  historical  and  ethical  responsibility  :or  pa::er.: 
care.  No-fault  systems  would  likeiy  oe  easier  :o  sustain  consti- 
tutionally, and  Reynolds  and  co-autnors  uo  .nut  try  '.o  disc  resit 
them  even  though  jury  trial  is  unavaiiaoie.  For  rr.anv  inser.ers. 
no-fault  uses  an  economic  approacn  that  considers  :he  cost  :: 
accident  prevention  and  the  cost  of  the  narm.  The  mora, 
connotation  of  fault  is  eliminated  but  so  ,s  -.he  .-esoonsioi..:  • 
for  professional  action.  The  economic  theory  .s  presentee  n 
Judge  Learned  Hand's  famous  case.  TJ  Hooper  n'O  F2r.c  "." 
(1932).  The  practice  of  health  care  provision  joes  beyond  sue.-, 
theories,  however,  and  affects  real  peop:e  proximate:-.  >-c 
profoundly. 

73.  L'.S.  General  Accounting  Office,  suora  note  44 

"9.  Report  of  the  Feaerai  Courts  Cii  ,uora  r.o»*  '. 

80  Id  at  18-19. 

81.  Id 

82.  See  Zweig.  et  al..  supra  note  53. 

83.  Id  at  303. 

84.  Bovbjerg.  supra  note  i. 

85.  Inspector  General,  supra  note  25. 

86.  Federal  Register,  supra  note  29. 

37.  Georgetown's  research  staff  is  rraterui  -o  Processor  Tr.orr.as 
Metzloff  for  the  articulation  ot  -nis  onservatior. 
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EXECUTIVE  SUMMARY 


Georgetown  University  undertook  between  1989 
and  1991  six  small-scale  studies  to  illuminate  orga- 
nized medicine  s  proposal  tor  a  new  fault-based  ad- 
ministrative agency  at  the  state  level  to  adjucate  med- 
ical negligence  claims  and  relate  such  adjudication  to 
medical  professional  oversight. 

The  key  element  in  this  proposal  is  the  creation 
of  a  "Medical  Review  Board"  appointed  by  the  Gov- 
ernor with  the  concurrence  of  the  state  legislature. 
This  Board  would  replace  common  law  courts  as  an 
exclusive,  mandatory  remedy  for  health  care  con- 
sumers who  believe  they  have  a  claim  against  a  health 
care  provider.  A  primary  objective  is  to  provide  claim- 
ant access  to  a  predictable,  prompt,  expert  system  of 
dispute  resolution  and  compensation.  Its  primary 


means  to  achieve  that  objective  is  :ree.  zuaranteed 
legal  representation  furnished  claimants  by  the  pro- 
posed Board.  Once  the  various  steps  ;n  this  propose 
system  are  exhausted,  an  appeal  is  available  to  a  state 
appellate  court,  but  the  latter  s  jurisdiction  wouid  r>e 
confined  to  a  determination  of  whether  the  Board 
adhered  to  the  rules  and  not  whether  the  decision  was 
correct. 

The  mini-studies  undertaken  by  Georgetown  were 
intended  to  answers  several  questions  raised  with  re-  < 
spect  to  organized  medicine's  proposal.  The  fairness 
and  efficiency  of  the  proposed  administrative  system  J 
when  compared  with  the  current  system  of  civil  liti-  i 
gation  has  been  posed  as  a  principal  question.  Its  cost  | 
and  ability  to  marshall  scientific  evidence  effectively  ! 


SPRING  1991,  VOL.  1,  NO.  4 


535 


110 


was  also  questioned.  A  final  inquiry  is  the  utility  of 
workers*  compensation  agencies  as  an  adjudication 
prototype. 

The  results  of  studies  led  Georgetown  to  conclude 
that  the  new  institution  proposed  by  organized  medi- 
cine could  be  as  fair  and  would  be  more  efficient  than 
the  system  of  current  litigation.  Moreover,  it  has  the 
potential  to  improve  health  care  quality  generally 
through  linkage  of  medical  negligence  adjudication 
and  professional  discipline.  A  summary  of  the  mini- 
study  findings  follows  below. 

Fairness 

Organized  medicine  s  proposal  would  enhance 
fairness  for  plaintiffs  in  the  resolution  of  medical 
negligence  disputes  even  though  the  proposed  new 
administrative  agency  would  dispense  with  jury  trials. 
Fairness  would  be  enhanced  in  large  pan  from  the 
provision  of  free  legal  representation  built  into  the 
proposed  new  institution.  A  major  problem  facing 
health  care  consumers  is  blocked  access  to  the  legal 
system,  especially  for  persons  having  meritorious 
small  claims,  i.e..  those  under  $100,000.  The  new 
administrative  agency  would  provide  such  access.  To 
assure  both  fairness  and  its  perception.  Georgetown 
recommends  that  organized  medicine's  proposal  assist 
claimants  in  the  initial  preparation  of  a  claim  and 
that  the  agency's  staff  lawyers  be  insulated  from  chain 
of  command  requirements  that  typically  are  a  pan  of 
administrative  schemes.  There  is  every  reason  to  be- 
lieve that  such  minor  amendments  could  easily  be 
made. 

Time  and  Cost 

Georgetown's  mini-studies  disclosed  that  as  much 
as  half  the  time  currently  required  to  resolve  medical 
negligence  disputes  would  be  required  for  administra- 
tive adjudication  of  typical  claims.  For  claims  of  pro- 
found and  severe  medical  injury,  the  administrative 
agency  would  require  approximately  20%  less  time 
than  currently  experienced  on  average  in  the  civil 
justice  system. 

Costs 

Georgetown  found  that  the  cost  to  the  public  of 
maintaining  a  forum  for  medical  negligence  adjudica- 
tion would  be  approximately  25%  less  per  case  than 
the  cost  of  operating  the  courts  in  such  cases.  At  the 
same  time,  such  reduced  costs  permit  payment  of  free 
legal  representation  to  claimants.  Thus,  it  was  con- 
cluded that  a  fault-based  administrative  agency  could 
be  one  of  the  best  public  policy  "bargains''  to  emerge 
in  the  health  field. 

Georgetown  also  concluded,  from  studies  of  state 
medical  board  financing  and  operation,  that  a  fault - 
based  administrative  agency  could  be  operated  at  ap- 
proximately the  same  cost  level  requirements  as  med- 
ical credentialing  and  disciplinary  agencies. 


Expert  Opinion 

One  of  the  mini-studies  conducted  in  the  George- 
town review  was  a  "Delphi"  study  of  29  expens  rep- 
resenting the  entire  spectrum  of  plaintiff  and  defend- 
ant orientations.  This  mini-study  asked  for  elaborate 
written  responses  to  organized  medicine  s  proposal. 
The  written  response  was  followed  by  a  lengthy  per- 
sonal interview. 

The  29  experts  determined  that  the  administrative 
agency,  in  their  opinion,  would  be  more  efficient  than 
the  current  system.  They  also  concluded  by  a  majority 
opinion.  60%  to  40%,  that  it  would  be  less  fair,  al- 
though the  basis  for  fairness,  aside  from  abolition  of 
jury  trials,  was  unclear. 

The  experts  believed  that  a  demonstration  test  of 
organized  medicine's  proposal  should  be  conducted. 
Nineteen  states  were  suggested  as  possible  candidate 
test  sites. 

Judicial  and  Court-Related  Opinion 

In  several  separate  surveys  of  judges  and  court  - 
related  personnel,  opinion  about  the  desirability  or 
organized  medicine's  central  premise  was  evenly  di- 
vided into  thirds.  When  asked  whether  medical  neg- 
ligence cases  should  be  relocated  to  an  administrative 
agency  with  guaranteed  claimant  legal  representation, 
one-third  favored  the  idea,  one-third  opposed  it.  and 
one-third  were  neutral. 

In  view  of  the  strong  trend  set  by  the  Federal 
Courts  Study  Committee  to  promote  experimentation 
with  dispute  resolution,  the  environment  for  organized 
medicine's  proposal  seems  to  be  considerably  more 
favorable  for  a  pilot  test  than  at  any  time  in  the  past. 

The  Workers'  Compensation  Analogy 

Georgetown  undenook  a  thorough  study  of  the 
workers'  compensation  agency  in  Wisconsin,  generally 
considered  to  be  among  the  best  of  such  operations  in 
the  United  States.  Organized  medicine  had  proposed 
that  the  new  fault-based  administrative  agency  wouid 
be  modeled  after  workers'  compensation  agencies. 
Georgetown  found  that  the  workers'  compensation 
system  is  a  useful  analogy:  it  is  an  efficient  and  fair 
mechanism:  and  it  enjoys  widespread  support  in  that 
state.  Private  attorneys  in  the  program  are  willing  to 
accept  the  20^  of  claimant  cap  imposed  upon  claimant 
awards  in  exchange  for  caseload  volume,  one  feature 
of  organized  medicine's  omnibus  proposal  as  regards 
permissive  retention  of  private  counsel  by  claimants. 

Unexplored  Issues  and  Suggested  Improvements 

The  constitutional  implications  of  shifting  adju- 
dication to  administrative  experts  from  a  jury  trial 
forum — from  Article  III  to  Anicle  I  couns — remain 
unexplored.  It  may  be  that  real  access  to  an  authori- 
tative dispute  resolution  system  for  the  7  out  of  8 
medically  injured  people  with  relatively  small  claims, 
who  are  currently  locked  out  of  the  courts,  is  the 
necessary  quid  pro  quo  to  achieve  that  shift. 
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The  centerpiece  of  that  access  is  universal,  free 
legal  representation,  provided  as  a  right  to  anyone 
with  a  claim  against  a  health  care  provider.  To  foster 
access,  organized  medicine  should  consider  providing 
such  representation  from  the  time  a  person  drafts  a 
claim,  not  from  the  time,  as  currently  proposed,  a 
claim  is  certified  as  meritorious.  Moreover,  the  plain- 
tiff s  bar  should  be  brought  into  an  experimental  de- 
sign, perhaps  with  cases  allocated  on  a  lottery  basis, 
and  outcomes  should  be  compared  with  cases  handled 


by  Board-employed  attorneys. 

Organized  medicine's  new  institutional  desisn 
promises  many  advantages  leading  to  improved  heaith 
care  quality.  Its  built-in  connection  of  adjudication 
and  professional  performance  oversight  is  one  such 
advantage. 

The  proposal  may  well  be  a  way  to  go  beyond  a 
truce  and  to  bring  collaboration  between  medicine  and 
justice. 
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Appendix  D 

The  AMA  Response 

The  AMA  together  with  the  more  than  thirty  national  medical  specialty- 
organizations  which  participate  in  the  AMA/Special ty  Society  Medical 
Liability  Project,  is  actively  working  to  further  the  goal  of  patient 
safety.    Among  its  purposes,  the  AMA/SSMLP  is  dedicated  to  furthering 
innovation  in  the  loss  prevention  field  and  has  a  standing  Patient 
Safety/Risk  Management  Subcommittee.    Through  this  Subcommittee,  the 
AMA/SSMLP  monitors  patient  safety  initiatives  and  disseminates 
information  to  hospitals,  medical  societies,  insurers  and  others  to 
promote  the  exchange  of  ideas  and  approaches. 

The  AMA/SSMLP  also  has  undertaken  development  of  several  practical 
risk  management  tools.     In  1988,  it  published,  together  with  the  PIAA, 
the  Compendium  of  Patient  Safety  and  Medical  Risk  Management  Programs,  a 
160  page  catalog  of  the  risk  management  activities  of  state  and  national 
medical  societies,  insurers  and  others,  complete  witr.  subject  matter 
index  and  the  identities  of  key  contact  people  to  facilitate  networking 
among  professionals  across  the  country. 

This  initial  contribution  was  followed  with  a  document  entitled 
Principles  and  Commentaries  on  Risk  Management  for  the  Medical  Office. 
Developed  in  consultation  with  nationally  known  experts,  the  publication 
sets  ''orth  in  twelve  chapters  pragmatic  risk  management  advice  primarily 
for  c -f ice-based  practices.    The  chapters  cover  such  topics  as  obtaining 
informed  consent,  establishing  good  communication  with  patients, 
developing  workable  follow-up  systems  for  responding  to  patient  telephone 
calls  and  missed  appointments,   instituting  schedules  for  the  maintenance 
and  calibration  of  equipment  and  evaluating  the  safety  of  office  and 
parking  area  grounds,  among  others.     (Copies  have  been  provided  to  the 
Subcommittee  members.) 

The  AMA/SSMLP  also  is  implementing  an  integrated  risk  management 
program  that  already  has  been  pilot  tested  in  Oregon.    Based  on 
principles  of  continuous  quality  improvement,  the  program's  two-fold 
purpose  is  to  offer  risk  prevention  advice  and  collect  data  to  be  used  as 
a  continuous  feedback  mechanism  on  the  effectiveness  of  loss  prevention 
efforts.    The  program  consists  of  an  office  self-assessment  survey,  a 
self-study  course  and  an  office  site  visit  and  assessment  by  a 
professional  risk  manager  —  which  together  constitute  a  single  learning 
process  that  is  adaptable  to  any  specialty. 

In  addition  to  these  activities,  in  January  of  this  year  the  AMA 
published  a  risk  management  resource  book  developed  for  residents  and 
young  physicians  that  was  developed  in  conjunction  with  the  Harvard  Risk 
Management  Foundation.    Entitled  Grand  Rounds  on  Medical  Malpractice,  the 
text  is  now  being  used  by  the  Harvard  Medical  School,  and  is  also 
available  as  a  CME  risk  management  course  for  practicing  physicians. 

These  targeted  injury  prevention  efforts  represent  only  a  few  of  the 
many  activities  undertaken  by  the  Maine  Medical  Association,  the  AMA  and 
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others  to  continually  improve  the  quality  of  medical  care.     In  1986,  the 
AMA  began  a  major  initiative  to  expand  its  traditional  leadership  and 
reaffirm  the  profession's  commitment  to  self-regulation.    As  part  of  this 
initiative,  the  AMA  established  in  1987  a  new  Office  of  Quality  Assurance 
to  promote  the  development  of  practice  parameters  that  address  effective 
clinical  practice  and  appropriate  utilization.    The  AMA's  quality 
assurance  activities  are  outlined  in  the  Association's  Health  Access 
Amer ica  proposal . 

Most  recently,  the  AMA  has  initiated  a  program  to  review  its 
membership  on  a  continuing  basis  and  withdraw  the  privilege  of  membership 
from  those  physicians  who  have  been  found  to  be  incompetent  or 
unethical.     In  January,  1990,  a  commitment  was  made  to  assist  any  state 
or  county  medical  society  to  take  similar  action.    This  commitment 
includes  providing  guidance  on  the  appropriate  procedural  steps  and 
safeguards  that  must  be  followed,  and  paying  the  litigation  expenses 
incurred  by  medical  societies  or  their  members  in  discharging  this 
responsibility  --  a  factor  that  has  chilled  action  of  this  nature  in  the 
pas  t . 

We  recognize  that  this  latest  action  does  not  eliminate  the  danger 
posed  by  the  small  population  of  aberrant  practitioners  that  threaten  the 
safety  of  their  patients.    We  offer  it  as  one  more  affirmative  step  in  a 
continually  expanding  effort  to  minimize  this  danger  wherever  possible. 


5066s 
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Figure  1 


Why  the  California  Legislature  Singled 
Out  Medical  Malpractice  For  Reform 

Medical  malpractice  was  singled  out  by  the  California  Legislature  for  special  treatment 
in  the  law  because  nationwide  there  are  more  million-dollar-plus  awards  for  this  form 
of  liability  than  for  any  other  non-vehicular  liabiljry  exposure. 
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Figui 


MiCRA  Works  in  California 


Because  of  MICIv-A  s  $250,000  cap  on  awards  for  non-economic  losses  and  its  limits  on 
attorney  contingency  fees,  tlic  number  of  million-dollar-plus  malpractice  awards  is 
substantially  lower  in  California  than  in  states  that  have  failed  to  enact  MlCRA-lil;e 
reforms  —  lower  even  than  the  average  of  all  other  scatcs. 
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Figure  3 

Insurance  Premiums  Cut 


MICRA  Has  Cut  Medical  Liability  Insurance  Premiums 
by  60% 

Before  MIClvA  took  full  effect,  California  physicians  paid  an  average  Si  8.000  for 
liability  insurance  in  1976.  By  1991,  MICRA  had  reduced  the  average  liability 
premium  to  $7,000  —  a  60%  savings. 


$18,000 


Avg.  Premium! 976* 


$7,000 


Avg.  Premium  1991 


—  Shown  in  1991  dollars 

'  S7,24 1  overoge  premium  adjusted  to  1991  dollars  on  the  December  Urbc 
"  Dividends  from  1990  deducted  from  1991  averoge  premium 
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Figure  4 

National 
Medical  Liability 

MEDICAL  LIABILITY  •  Reform  Coalition 

INSURANCE  CO  STS  .  700  *  s.,™. »».  w«*  m 

Washington,  DC  20006 
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The  National  Medical  L.abiliry  Reform  Coalition  is  a  broad-based  group  of  organizations  gathered  for  the  purpose 
of  promoting  medical  liability  reform  as  a  key  element  of  health  care  reform. 
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Figure  5 


MICRA  Kelps  Keep  Califonnians'  Medical  Bills 
in  Check 

Without  MICRA,  Doctors'  Fees  Would  Be  Higher 

From  19S4  co  19S6,  doctor  fees  nationwide  increased  13.1%  —  but  only  9.2%  in 
California.  If  California  doctor  fees  had  increased  at  chc  national  rate  during  this  period, 
the  added  costs  to  California  consumer.";  would  have  been  $790  million. 


^  Doctors  Feu  1984-1986     /  r-'V 
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Figure  6 


►  After  MiCRA:  Real  Results 

MICRA  Helps  Control  Medical  Costs  in  California  — 
Without  MICRA,  Medical  Costs  Would  Be  Even  Higher 

By  conn-oiling  the  cost  of  liability  insurance,  MICRA  lias  slowed  the  increase  of  health 
care  costs  in  California.  As  illustrated  in  the  first  chart,  a  recent  consumer  studv  by 
"Families  USA"  shows  that  health  care  costs  for  the  average  New  York  family  in  1991 
were  S5.5S5  —  compared  to  $4,433  for  the  average  California  family. 
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Further,  as  seen  in  the  second  chart,  although  consumer  costs  in  California  generally 
were  higher  than  the  national  average  in  1991,  the  state's  medical  care  services  index  was 
lower.  In  1991,  California's  medical  costs  increased  less  than  medical  costs  for  the 
nation  as  a  whole,  saving  Californians  S385.6  million. 
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Figure  7 

►  Effect  of  the  $250,000  GAP  on 

Non-Economic  Damages 

Ohio  Professional  Liability  Payments  as  a  Percent 
of  Payments  Nationwide 

Ohio  adoprcd  MICRA  reforms  in  1975,  when  payment  of  medical  malpractice  claims  in 
the  state  of  Ohio  was  3-7%  of  the  total  paid  out  nationwide.  That  percentage  declined 
eti  2.9%  from  1975  to  19S2  while  the  reforms  were  in  force.  In  1982,  the  Ohio  Su- 
preme Court  invalidated  the  S250.000  cap  on  pain  and  suffering,  and  by  1985  Ohio's 
percentage  of  nationwide  claims  had  climbed  to  5.4% 


)  Repealed 

,  3.7% 

■'"■^ar.  -1 

MICRA  reforms 

enocled                                                          ^  qq/^ 

;'-l*-> 

in 

MICRA  reforms 
repealed 

SOURCE :  Ikes 


121 


Figure  8 


Number  of  Claims  and 
Compensation  for  Noneconomic 
Losses  by  Sire  of  Noneconomic 
Losses 


Dollars  in  millions 


Noneconomic  loss 

Paid  claims 

a 

Aggregate 
compensation 
for  noneconomic 

compensation  ranges 

Number 

Percent 

loss8 

$0 

3.603 

24.0 

SO.O 

$1  to  $50,000 

10.023 

66.8 

105.4 

$50,001  to  $200,000 

1.049 

7.0 

107.6 

More  than  $200,000 

321 

2.1 

342.4 

Total 

14,995 

100.0 

S555.3 

j  "Detail  does  not  add  to  total  due  to  rounding. 

;  Note:  Claims  classified  by  noneconomic  loss  compensation  ranges  only  represent  paid  claims  for  which 
.  data  were  provided  and,  therefore,  are  representative  of  about  half  of  all  paid  claims. 
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Figure  9 


fleet  of  indexing  the  $250,000  CAP 

Index  ilic  $250,000  cap  bnck  to  1975.  and  ii  would  raise  the  cap  to  S700.000  todnv. 
Based  on  average  increases  in  the  CI'l  over  ihc  past  16  years,  the  cap  would  ihcn  double 
ever)'  ten  years,  sending  the  cap  spiralling  out  of  control,  eliminating  its  effectiveness  in 
stabilising  liabiliry  and  health  care  costs. 
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Figure  U' 


'»ie  Global  Perspective' 


A  Twelve-Country  Comparison 


Comparing  U.S.  tort  costs  to  the  cost  of  other 
countries'  tort  systems  is  complicated  by  differ- 
ences in  the  available  data.  As  with  our  estimate 
of  U.S.  costs,  our  research  on  tort  cost  trends  in 
other  countries  is  based  largely  on  insurance  in- 
dustry data,  augmented  by  estimates  ofunin- 
surcd  or  self-insured  costs.  But  while  our  meth- 
odology for  estimating  U.S.  and  foreign  cost 
trends  is  similar,  the  available  data  on  foreign 
costs  arc  limited.  Hence,  our  historical  database 
on  foreign  tort  trends  goes  back  only  to  the 
1960s  or  1970s. 

Moreover,  the  sources  of  foreign  data  tend  to 
change  over  time  and  geography,  sometimes  re- 
quiring reconciliation  and  greater  estimation 
than  docs  the  U.S.  data  compiled  by  A.M.  Best. 
Finally,  we  were  unable  to  find  any  studies  on 
the  amount  of  self-insurance  of  foreign  tort 


costs  and  our  estimates  arc  fairly  crude,  relying 
by  necessity  on  interviews  with  international  in- 
surance and  risl;  management  experts  in  the  var- 
ious countries  studied.  As  a  result,  our  foreign 
cost  estimates  are  subject  to  greater  margins  of 
error  than  the  U.S.  figures.  Our  best  guess  is 
that  the  foreign  figures  arc  subject  to  errors  of 
estimation  of  1  5%  to  20%,  compared  to  about 
'  10%  for  the  U.S.  data.  ' 

But  even  allowing  for  this  level  of  possible  error 
the  cost  of  the  U.S.  tort  system  is  substantially 
higher  than  that  ofany  other  country  studied, 
and  two  and  one-half  times  the  average." 


Global  View:  Tort  Costs  as  a  Percentage  of  GDP  (1991] 
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Figure  U 


The  Global  Perspective. 


1965-1990 

Perhaps  the  most  striking  thing  about  tort  costs 
in  other  major  countries  is  their  lack  of  relative 
growch,  compared  with  the  U.S.  cost  spiral. 
The  following  graph  tells  the  story. 


International  Tort  Cost  Trends 
As  a  Percentage  of  GDP 
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*  See  Figure  10 
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STATEMENT  OF  JOHN  D.  LEECH,  MEMBER,  BOARD  OF 
TRUSTEES,  AMERICAN  HOSPITAL  ASSOCIATION 

Mr.  Leech.  Mr.  Chairman,  my  name  is  John  D.  Leech,  and  I  am 
accompanied  here  by  the  Washington  counsel  of  the  American  Hos- 
pital Association.  I  am  a  practicing  health  care  attorney  with  the 
Cleveland-based  law  firm,  Calfee,  Halter  &  Griswold,  and  I  am  also 
a  member  of  the  board  of  trustees  of  the  American  Hospital  Asso- 
ciation. 

On  behalf  of  AHA's  approximately  5,300  institutional  members, 
I  am  pleased  to  testify  on  our  view  of  reforming  the  current  medi- 
cal liability  system. 

This  country  is  on  the  verge  of  comprehensive  health  care  re- 
form. AHA  envisions  a  health  care  system  based  on  networks  of 
providers  furnishing  care  at  the  community  level.  One  element  of 
our  health  care  system  that  must  be  addressed,  however,  if  reform 
is  to  be  successful,  is  the  reform  of  our  medical  liability  compensa- 
tion system. 

The  AHA,  along  with  other  organizations,  believes  that  the  medi- 
cal liability  compensation  system  currently  fails  to  meet  its  own 
goals  of  adequately  and  fairly  compensating  injured  patients,  and 
at  the  same  time,  effectively  deterring  bad  health  care  practices. 

Many  of  our  health  care  providers  are  afraid  to  practice  their 
trade  because  of  anticipated  liability  claims  and,  as  a  result,  resort 
to  defensive  medicine,  overprescription  of  tests  by  providers,  et 
cetera. 

Many  providers  are  unwilling  to  practice  in  their  specialty  areas 
such  as  obstetrics  and  emergency  room  care  because  of  increased 
malpractice  premiums  and  the  threats  of  unfounded  lawsuits.  As  a 
result,  many  communities  are  left  underserved  with  little  or  no  ac- 
cess to  appropriate  health  care  services. 

People  injured  by  poor  quality  of  care  are  entitled  to  fair  and 
prompt  compensation  for  their  injuries,  but  our  present  system 
costs  far  too  much  and  works  much  too  slowly,  and  fails  to  provide 
fair  compensation  to  most  patients  injured  by  medical  malpractice, 
while  providing  exorbitant  lottery-type  awards  to  others. 

The  current  system  fails  to  promote  quality  health  care.  As  well, 
it  adds  billions  of  dollars  annually  to  the  national  health  care  bill. 
AHA  believes  a  comprehensive  health  system  reform  proposal 
should  include:  One,  patient  safety  reform  through  continuous 
quality  management;  two,  exploring  the  use  of  an  alternative  dis- 
pute resolution  mechanism;  three,  the  creation  of  guidelines  for 
treatment  by  physicians  and  hospitals;  and  finally  and  probably 
most  importantly,  federally  mandated  uniform  standards  for  medi- 
cal liability  to  be  applied  equally  in  all  50  States  and  which  would 
preempt  the  State  laws. 

AHA  endorses  certain  specific  medical  liability  principles  that  we 
view  as  essential,  not  only  to  reforming  the  medical  liability  sys- 
tem, but  as  a  key  to  reforming  the  health  care  delivery  system  as 
well.  Among  these  principles  are  the  following:  First,  "pain  and  suf- 
fering," and  other  noneconomic  damages  in  medical  malpractice 
cases  are  higher  than  in  all  other  tort  verdicts.  These  noneconomic 
damages  have  the  largest  adverse  financial  impact  on  health  care 
providers,  both  hospitals  and  physicians. 
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AHA  supports  caps  on  noneconomic  damages  which  would  limit 
the  dollar  amount  of  damages  a  plaintiff  may  be  awarded.  Such 
caps,  we  feel,  would  ensure  that  plaintiffs  would  be  justly  com- 
pensated for  damages  incurred  while  preventing  runaway  lottery- 
type  awards  for  noneconomic  damages. 

Second,  the  collateral  source  rule  prohibits  courts  from  taking 
into  account  the  fact  that  part  of  many  plaintiffs'  expenses  are  al- 
ready covered  by  health  insurance,  disability  compensation  or  in- 
come protection  insurance.  Studies  have  estimated  that  the  elimi- 
nation of  this  collateral  source  rule  would  reduce  malpractice  pre- 
miums by  as  much  as  15  percent.  AHA  strongly  supports  the  elimi- 
nation of  the  collateral  source  rule  so  that  double  recoveries  just 
don't  occur. 

Third,  AHA  supports  caps  or  limitation  on  plaintiffs'  attorneys 
fees.  We  feel  such  a  change  would  allow  injured  plaintiffs  to  actu- 
ally receive  a  greater  proportion  of  any  recovery. 

Fourth,  AHA  supports  requiring  periodic  payments  of  damages  in 
medical  malpractice  cases. 

Fifth,  AHA  support,  abolition  of  the  joint  and  several  liability 
rule  so  that  damajges  would  be  fairly  apportioned  among  defend- 
ants based  on  negligence  not  on  wealth. 

Finally,  there  is  the  issue  of  enterprise  liability.  AHA  is  inter- 
ested in  gaining  a  better  understanding  of  enterprise  liability  and 
how  it  would  be  applied  to  a  network  or  accountable  health  plan, 
as  well  as  whether  it  would  meet  the  goals  of  medical  liability  re- 
form. However,  enterprise  liability  clearly  cannot  be  applied  to  the 
current  health  care  system  and  a  number  of  very  significant  issues 
need  to  be  resolved  before  it  could  be  adopted. 

In  conclusion,  AHA  strongly  supports  reforming  the  entire  health 
care  delivery  system  and  we  have  taken  an  active  part  in  working 
toward  that  end.  AHA  also  strongly  believes  that  medical  liability 
reform  should  be  an  integral  part  of  this  process. 

AHA  also  feels  that  medical  liability  problems  can  only  be  ade- 
quately and  equitably  addressed  by  providing  a  Federal  solution. 
AHA  believes  that  billions  of  dollars  in  health  care  savings,  as  well 
as  enhanced  access  to  care,  can  be  achieved  by  changing  the  medi- 
cal liability  laws  as  we  have  suggested  in  our  written  statement. 

I  would  be  pleased  to  answer  any  questions  any  members  of  the 
subcommittee  may  have. 

Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Thank  you. 

[The  prepared  statement  and  attachments  follow:] 
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Capitol  Place.  Building  #3 
50  F  Street,  N.W. 
Suite  1100 


Washington,  D  C.  20001 
Telephone  202.638-1 100 
FAX  NO.  202.626-2345 

Statement 
of  the 

American  Hospital  Association 
before  the 
Ways  and  Means  Committee, 
Subcommittee  on  Health 
of  the  United  States  House  of  Representatives 
on 

Health  Care  Reform:     Issues  Relating  to  Medical  Malpractice 
May  20,  1993 


SUMMARY 

AHA  strongly  supports  reform  of  our  health  care  delivery  system  and 
development  of  a  system  founded  on  networks  of  providers  delivering 
care  at  the  community  level.  Restructuring  our  delivery  system 
will  entail  addressing  problems  caused  by  the  high  cost, 
inefficiency,  and  inequity  of  our  current  medical  liability 
compensation  system.  The  time  for  medical  liability  reform  is 
ripe.  AHA,  along  with  other  organizations,  endorse  specific 
medical  liability  principles  as  essential  for  medical  liability  and 
overall  health  care  reform. 

The  medical  liability  component  of  a  comprehensive  health  care 
reform  proposal  should  include:  1)  patient  safety  reform;  2) 
exploration  of  alternative  dispute  resolution  (ADR)  mechanisms;  3) 
development  of  physician  practice  parameters;  and  4)  uniform 
standards  for  medical  liability. 

AHA  believes  that  effective  reform,  including  tort  reform,  will 
result  in  a  more  efficient  and  equitable  distribution  of  health 
care  dollars.  Savings  realized  from  reform  should  reduce  the 
overall  costs  associated  with  health  care  spending  and  redistribute 
the  savings  to  help  deliver  more  cost  effective,  high  quality  care. 
As  part  of  overall  health  care  reform,  a  package  consisting  of 
federal  tort  reforms  for  malpractice  claims,  implementation  of 
patient  safety  mechanisms,  exploration  of  ADR  systems,  and 
development  of  effective  practice  guidelines  would  address  the 
medical  liability  issue  and  help  establish  a  system  that 
compensates  injured  patients  adequately  and  equitably. 


Mr.  Chairman,  I  am  John  Leech,  a  member  of  the  American  Hospital 
Association's  (AHA)  Board  of  Trustees.  On  behalf  of  the  AHA' s 
approximately  5,300  institutional  members,  I  am  pleased  to  testify 
on  our  view  of  reforming  the  current  medical  liability  system. 

This  country  is  on  the  verge  of  comprehensive  health  care  reform. 
As  we  move  toward  reform,  we  are  faced  with  the  challenge  of 
finding  an  acceptable  balance  between  providing  greater  access  to 
health  care  services  and  conserving  health  care  resources.  To  meet 
this  challenge,  we  will  need  to  restructure  the  way  health  care  is 
delivered  in  the  United  States. 

Restructuring  our  health  delivery  system  will  necessarily  entail 
addressing  problems  caused  by  the  high  cost,  inefficiency  and 
inequity  of  our  medical  liability  compensation  system.  The  AHA, 
along  with  other  organizations,  believes  that  the  current  medical 
liability  system  currently  fails  to  meet  its  goals  of  compensating 
injured  patients  and  effectively  deterring  bad  health  care 
practices.      We  envision  a  future  health  care  system  complete  with 
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medical  liability  reforms  that  will  encourage  physicians  and  other 
practitioners  to  practice  high  quality  medicine  without  fear  of 
unfounded  liability. 

Although  medical  liability  reform  has  been  discussed  for  some  time, 
the  opportunity  for  implementing  reforms  has  never  been  riper.  As 
we  move  toward  comprehensive  reform  of  our  health  care  system,  we 
must  be  sure  to  make  medical  liability  reform  an  integral  part  of 
these  efforts.  Medical  liability  reform  will  further  promote  the 
delivery  of  quality  health  care  for  all. 

THE  NEED  FOR  CHANGE 

The  U.S.  health  care  system  is  unique,  both  in  its  strengths  and 
weaknesses.  We  have  a  wealth  of  health  care  facilities  and  highly 
trained  personnel,  and  have  long  been  recognized  as  a  leader  in  the 
high  quality  of  health  care  provided.  Our  health  system  encourages 
clinical  innovation  and  is  known  for  state-of-the-art  treatments 
and  technologies.  Consequently,  however,  we  have  created 
unrealistic  expectations  which  often  cause  patients  to  file 
lawsuits  against  providers  when  the  results  of  treatment  are  less 
than  expected. 

The  current  medical  liability  system  threatens  access  to  and 
quality  of  care.  Many  health  care  providers  are  afraid  to  practice 
their  trade  because  of  anticipated  liability  claims,  especially  in 
high  risk  specialties  such  as  obstetrics.  Some  providers  are 
simply  unwilling  to  practice  in  their  specialty  areas  because  of 
increasing  malpractice  premiums  and  the  threat  of  a  lawsuit.  Many 
communities  therefore  are  left  underserved  with  little  or  no  access 
to  appropriate  health  care  services.  Consequently,  patients  are 
often  left  to  patch  together  services  in  a  variety  of  settings  from 
unconnected  providers  or  providers  who  are  not  properly  trained  in 
specialty  areas.  In  order  for  providers  to  be  willing  to  deliver 
appropriate  health  care  services  in  all  specialty  areas,  the 
threat  and  burden  of  malpractice  must  be  lifted. 

The  current  liability  system  for  medical  malpractice  claims  also 
serves  to  drive  up  the  indirect  costs  of  health  care  by  encouraging 
physicians  to  practice  "defensive"  medicine.  In  an  effort  to  avoid 
liability  claims,  physicians  may  err  on  the  side  of  providing 
medically  unnecessary  services.  A  recent  study  prepared  by  Lewin- 
VHI,  Inc.  entitled  "Estimating  the  Costs  of  Defensive  Medicine" 
indicates  that  approximately  $35.8  billion  in  savings  over  a  five 
year  period  could  be  obtained  by  reducing  the  practice  of  defensive 
medicine.  As  the  country  looks  for  ways  to  reduce  unnecessary 
health  care  expenditures,  liability  laws  which  encourage  such 
spending  need  to  be  addressed. 

People  injured  by  negligent  care  are  entitled  to  fair  and  prompt 
compensation  for  their  injuries.  All  parties  should  have  the  right 
to  a  fair  and  cost-effective  dispute  resolution  process.  However, 
when  examining  the  current  medical  liability  system,  it  becomes 
apparent  that  the  current  system: 

•  costs  far  too  much  and  works  much  too  slowly; 

•  fails  to  provide  access  to  the  legal  system  or  fair 
compensation  to  most  patients  injured  by  medical 
malpractice,  while  providing  exorbitant  awards  to  others; 

•  cannot  promptly  or  cost -effectively  identify  unfounded 
claims; 

•  fails  to  adequately  promote  quality  health  care  or 
protect  patients  from  avoidable  injuries; 

•  adds  billions  of  dollars  annually  to  the  national  health 
care  bill  in  medical  liability  premium  costs  and  by 
encouraging  doctors  and  other  medical  professionals  to 

.  practice    "defensive    medicine"    as    a    hedge  against 
potential  lawsuits;  and, 

•  threatens  access  to  health  care,  especially  higher  risk 
services,  such  as  obstetrics  and  emergency  room  care. 
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Studies  on  our  medical  liability  system  are  in  agreement  that  the 
current  inefficient  system  adds  to  the  problem  of  making  quality 
health  care  services  available  to  all  Americans  while  effectively 
managing  health  care  costs.  (See,  for  example,  General  Accounting 
Office,  Medical  Malpractice:  Characteristics  of  Claims  Closed  in 
1984,  GAO/HRD  87-55;  Patients,  Doctors  and  Lawyers:  Medical 
Injury,  Malpractice  Litigation  and  Patient  Compensation  in  New  York 
(1990)  (Harvard  Medical  Practice  Study);  and  Saks,  Michael  J.,  "Do 
We  Really  Know  Anything  About  the  Behavior  of  the  Tort  Litigation 
System- -and  Why  Not?,"  University  of  Pennsylvania  Law  Review,  Vol. 
140    (4) ,   April  1992.  ) 

AHA' S  REFORM  VISION 

Insufficient  access,  rising  costs,  and  fragmentation  of  care  have 
led  to  patient  dissatisfaction  with  the  current  health  care  system. 
Americans  question  the  value  they  are  receiving  for  their  health 
care  dollars.  The  United  States  has  the  greatest  health  care 
available  in  the  world,  but  our  delivery  system  is  in  desperate 
need  of  repair. 

The  AHA's  vision  for  health  reform  calls  for  universal  access  to  a 
basic  health  care  benefits  package.  The  set  of  basic  benefits 
would  cover  the  full  range  of  services  from  preventive  care  through 
long  term  care.  Universal  access  would  be  provided  by  means  of  a 
pluralistic  system  of  financing  --  a  combination  of  private 
workplace  coverage  and  a  new  public  program  consolidating  and 
expanding  Medicare  and  Medicaid.  Employers  would  be  first 
encouraged,  and  ultimately  required,  to  provide  coverage  for  their 
workers  and  dependents. 

AHA' s  reform  plan  is  founded  on  the  concept  of  Community  Care 
NetworksSM,  providers  working  together  to  furnish  patients  with 
integrated  care  organized  at  the  community  level.  These  networks 
are  similar  in  concept  to  the  accountable  health  plans,  or  "AHP's," 
often  referenced  in  current  health  policy  discussions.  Community 
care  networks  would  improve  the  quality  of  care  because  they  hold 
the  promise  for  true  management  of  patient  care.  True  managed  care 
requires  assessing  patient  health  risks  and  needs, 
and  planning,  organizing,  and  delivering  care  so  that  problems  are 
averted  or  treated  early  and  all  needed  services  are  efficiently 
provided.  To  optimize  the  efficiencies  possible  from  a  reorganized 
delivery  system,  AHA  seeks  medical  liability  reform  to  reduce  the 
unnecessary  costs  of  the  malpractice  compensation  system  and  its 
effect  of  stimulating  defensive  medicine. 

AHA  believes  that  comprehensive  health  reform  must  include 
effective  medical  liability  reform,  if  cost  containment  and  health 
care  access  objectives  are  to  be  achieved.  The  medical  liability 
component  of  a  comprehensive  health  system  reform  proposal  should 
include: 

•  patient  safety  reform; 

•  alternative  dispute  resolution  (ADR) ; 

•  practice  parameters;  and 

•  uniform  standards  for  medical  liability. 


ESSENTIAL  PROVISIONS  FOR  MEDICAL  LIABILITY  REFORM 

I.        PATIENT  SAFETY  REFORMS 

Medical  liability  reform  must  promote  patient  safety  and  quality  of 
care.  The  problem  of  adverse  patient  outcomes  can  be  effectively 
addressed  through  continuous  quality  management,  the  strengthening 
of  public  and  private  systems  that  have  the  capacity  to  gather  and 
analyze  data  relating  to  risk  factors,  and  appropriate  follow-up 
action.  .  AHA  believes  that  states  should  be  required  to  establish 
mandatory  patient  safety  programs .  Licensed  professionals  should 
be  required  to  participate  at  least  once  every  three  years  in 
programs  tailored  to  their  particular  profession  and  specialty  area 
of  practice.  In  addition,  each  liability  insurer  should  provide  or 
endorse  risk  management  programs  for  its  insured  and  every  health 
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care  facility  or  institution  should  be  required  to  have  in  effect 
a  risk  management  program. 

II.     ALTERNATIVE  DISPUTE  RESOLUTION  (ADR) 

Medical  liability  reforms  must  encompass  more  than  control  of 
damage  awards  and  other  traditional  tort  reforms.  The  current 
judicial  system,  as  applied  to  medical  malpractice  claims,  is 
inefficient,  costly  and  renders  unpredictable  results. 
Nontraditional  approaches  that  either  remove  claims  resolution  from 
the  courts  altogether  or  facilitate  existing  judicial  procedures 
could  play  an  important  role  in  reforming  the  current  health  care 
system.  ADR  mechanisms  are  intended  to  increase  patient  access  to 
the  dispute  resolution  process  and  expedite  the  resolution  of 
medical  liability  claims.  The  ultimate  goal  of  ADR  is  to  create  an 
efficient,  cost  effective  and  predictable  system  for  the  handling 
of  medical  liability  claims. 

AHA  supports  the  continued  development  of  successful  ADR  programs 
for  medical  liability  through  federal  support  of  state 
demonstration  projects.  These  projects  should  evaluate  the  merits 
of  ADR  proposals  designed  to  divert  claims  from  the  civil  justice 
system  and  resolve  them  faster  and  in  a  more  cost  efficient  manner. 


III.  PRACTICE  PARAMETERS /GUIDELINES 

The  development  and  implementation  of  medical  practice  parameters, 
coupled  with  other  medical  liability  reforms,  is  an  essential 
element  of  AHA's  health  reform  vision.  Medical  practice  parameters 
are  guidelines  for  patient  treatment,  developed  to  provide 
physicians  with  a  framework  for  clinical  decision-making.  Practice 
parameters  are  viewed  as  a  vehicle  to  ensure  the  quality  of  care 
provided  and  to  reduce  the  cost  of  health  care.  AHA  believes  that 
physicians  who  can  demonstrate  compliance  with  a  practice  parameter 
or  guideline  should  be  able  to  present  that  compliance  as  an 
affirmative  defense  in  a  lawsuit. 

Adoption  of  medical  practice  parameters,  along  with  other  liability 
system  reforms,  would  help  to  discourage  or  eliminate  spending  on 
unnecessary  services  by  reducing  the  practice  of  defensive 
medicine.  Currently,  patients  are  subjected  to  unnecessary  tests 
and  treatment  as  physicians  seek  to  protect  themselves  against 
potential  liability.  With  practice  parameters  to  follow, 
physicians  would  be  less  likely  to  furnish  services  beyond  the 
appropriate  treatment  called  for  in  the  guidelines.  Practice 
parameters  would  also  enhance  access  to  high  risk  specialty 
services,  making  physicians  less  inclined  to  stop  providing  these 
services.  Access  to  even  primary  care  suffers  today,  with  1  out  of 
8  obstetricians  refusing  to  deliver  babies  due  to  the  high 
liability  risk.  Practice  parameters  would  help  address  such 
problems,  which  are  having  an  adverse  effect  on  the  traditional 
physician/patient  relationship. 

AHA  notes  that  the  federal  Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  currently  is  developing  practice  parameters  for  a 
number  of  medical  specialty  areas,  at  the  direction  of  Congress. 
AHA  supports  AHCPR' s  efforts  as  an  important  element  of  medical 
liability  and  overall  health  care  reform. 

IV.  UNIFORM  STANDARDS   FOR  MEDICAL  LIABILITY 

Concern  over  the  rapidly  increasing  costs  and  problems  of  access  to 
health  care  for  many  Americans  strongly  suggests  the  need  to 
implement  long- discussed  tort  reforms.  AHA,  along  with  members  of 
the  National  Medical  Liability  Reform  Coalition  (NMLRC) ,  has 
endorsed  some  specific  medical  liability  principles  as  essential  to 
reforming  the  medical  liability  system,  as  well  as  the  health  care 
delivery  system.  Materials  developed  by  the  NMLRC  are  attached. 
These  principles  include  the  following  specific  reforms:  1)  caps 
on  noneconomic  damages;  2)  elimination  of  the  collateral  source 
rule;  3)  regulation  of  attorneys'  fees;  4)  periodic  payments;  and 
5)  elimination  of  joint  and  several  liability. 
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In  order  to  incorporate  these  principles  into  a  federal  health 
reform  system,  federal  preemption  of  existing  state  laws  is 
necessary.  Many  states  have  been  unsuccessful  in  adopting  medical 
liability  reforms,  while  some  others  have  implemented  significant 
reforms .  Federal  law  should  preempt  corresponding  provisions  of 
state  law,  unless  the  state  law  is  considered  more  effective.  This 
preemption  would  allow  states  the  ability  to  implement  standards 
designed  to  meet  their  own  needs,  while  providing  some  level  of 
reform  in  all  medical  liability  actions.  AHA  supports  a  uniform 
federal  standard  for  medical  liability  that  would  preempt  state 
laws,  but  only  to  the  extent  that  the  laws  are  less  stringent  than 
the  federal  standard. 

CAPS  ON  NONECONOMIC  DAMAGES.  Trends  in  trial  verdicts  across  the 
country  establish  that  noneconomic  damages  in  medical  malpractice 
cases  are  higher  than  in  other  tort  verdicts.  Moreover, 
noneconomic  damages  have  consistently  proven  to  be  the'  highest 
component  of  a  malpractice  verdict  and,  in  many  cases, 
disproportionate  to  any  compensatory  damage  award.  Noneconomic 
damages- -which  traditionally  include  pain  and  suffering,  disability 
and  disfigurement,  loss  of  consortium,  mental  anguish,  emotional 
distress,  psychic  injuries  and  loss  of  society- -have  the  biggest 
adverse  financial  impact  on  health  care  providers. 
AHA  supports  caps  which  limit  the  dollar  amount  of  noneconomic 
damages  a  plaintiff  may  be  awarded.  Such  limits  will  ensure  that 
plaintiffs  are  justly  compensated  for  damages  incurred,  yet  prevent 
"runaway"  awards  for  noneconomic  damages,  allowing  health  care 
dollars  to  be  better  spent  on  patient  care. 

ELIMINATION  OF  THE  COLLATERAL  SOURCE  RULE.  The  collateral  source 
rule  prohibits  defendants  from  introducing  evidence  that  expenses 
incurred  by  an  injured  plaintiff  have  already  been  or  will  be  paid 
by  someone  other  than  the  defendant.  This  prevents  the  court  or 
jury  from  taking  into  account  the  fact  that  part  of  the  plaintiff's 
expenses  are  already  covered  by  another  source  such  as  health 
insurance,  disability  compensation,  and  income  protection  insurance 
when  determining  the  amount  of  damages  to  be  awarded.  The  effect 
of  the  rule  is  to  award  a  double  recovery  for  these  payments  from 
other  sources.  Elimination  of  the  collateral  source  rule  would 
have  a  considerable  impact  on  malpractice  premiums,  reducing  them 
by  as  much  as  15  percent. 

AHA  supports  a  direct  offset  of  all  collateral  sources  received  by 
the  plaintiff.  No  evidence  of  collateral  sources  would  be 
presented  to  the  jury;  the  offset  would  occur  after  the  award  was 
determined.  Certain  collateral  sources  such  as  Social  Security  and 
life  insurance  benefits  would  be  exempt.  In  addition,  credit  would 
be  given  for  premiums  or  other  payments  that  have  been  made  by  the 
plaintiff  to  obtain  the  collateral  benefits. 

REGULATION  OF  ATTORNEYS '  FEES .  Traditionally,  attorneys  have  used 
the  contingent  fee  and  hourly  rates  as  two  forms  of  client  payment 
arrangements.  The  contingent  fee  arrangement  is  typically  used  by 
attorneys  in  the  malpractice  setting.  Under  this  fee  structure,  a 
successful  plaintiff's  attorney  receives  a  percentage  of  the 
plaintiff's  award.  If  the  plaintiff  is  unsuccessful,  the  attorney 
receives  no  compensation.  This  fee  arrangement  is  especially 
desirable  for  plaintiffs  who  do  not  have  the  financial  resources  to 
pay  attorney  costs  billed  on  an  ongoing  basis.  The  amount  of  the 
contingency  fee,  therefore,  normally  reduces  the  amount  of  money 
available  for  care  of  the  injured  plaintiff. 

The  verdict  or  settlement  in  a  malpractice  case  is  usually 
dependent  on  the  severity  of  the  injury  and  not  the  amount  of  legal 
services  rendered.  Thus,  there  may  be  no  more  work  involved  in 
recovering  a  $3  million  dollar  verdict  than  a  $300,000  verdict. 
Because  the  contingency  fee  reduces  the  money  available  to  the 
plaintiff,  it  is  important  to  establish  a  schedule  for  attorneys' 
fees  which  would  ensure  adequate  compensation  for  the  plaintiff, 
proper    representation    for    medical     liability    claimants,  and 
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reasonable  attorneys'  fees.     Such  a 

schedule  would  allow  the  plaintiff  to  receive  a  greater  portion  of 
the  recovery  amount. 


PERIODIC  PAYMENTS .  Traditionally,  judgments  in  medical  malpractice 
cases  have  required  lump  sum  payment  of  damages  for  the  plaintiff's 
past  and  future  losses.  Periodic  payments  would  allow  compensation 
to  be  made  in  intervals  rather  than  a  lump  sum,  and  would  permit 
structured  settlements  geared  to  a  plaintiff's  needs  to  fully 
protect  the  plaintiff  over  the  course  of  his  or  her  life.  In 
addition,  because  periodic  payments  can  be  funded  through  an 
annuity,  future  needs  can  be  met  at  a  considerably  lower  cost  to 
the  health  care  system.  AHA  supports  requiring  periodic  payment  of 
damages  in  medical  malpractice  cases. 

JOINT  AND  SEVERAL  LIABILITY.  The  rule  of  joint  and '  several 
liability  provides  that  each  defendant  could  be  jointly  and 
severally  liable,  meaning  that  any  defendant  could  be  liable  for 
the  entire  amount  of  the  award  regardless  of  proportionate 
culpability.  Thus,  the  rule  generally  punishes  a  co-defendant  who 
is  fully  insured  or  has  substantial  assets  to  satisfy  the  judgment- 
-the  so  called  "deep  pocket"  defendant.  This  theory  makes  settling 
by  a  minimally  negligent  defendant  difficult  or  impossible  when  the 
co-defendant  is  either  uninsured  or  underinsured .  AHA  supports 
abolition  of  the  joint  and  several 

rule  and  believes  eliminating  the  rule  will  significantly  reduce 
liability  costs  for  hospitals. 


ADDITIONAL  TORT  REFORMS.  In  addition  to  the  above  referenced 
principles  for  uniform  standards  of  medical  liability,  AHA  supports 
a  modified  statute  of  limitation  with  a  two  year  reasonable 
discovery  rule  and  a  four  year  statute  of  repose.  This  would 
include  a  special  exception  for  minors  which  would  allow  up  to  four 
years  for  children  under  six  to  initiate  a  claim.  Finally,  AHA 
supports  the  concept  of  certifying  expert  witnesses  for  any  claim 
filed  either  through  the  civil  justice  system  or  brought  in  an  ADR 
proceeding.  An  expert  witness  must  be  accompanied  by  an  affidavit 
from  an  individual  qualified  to  be  an  expert  asserting  that  the 
claim  brought  forward  has  merit.  Affidavits  of  merit  filed  with 
complaints  will  help  screen  out  frivolous  lawsuits. 

Effective  tort  reform  should  result  in  a  more  efficient  and 
equitable  distribution  of  medical  liability  dollars.  Savings 
realized  from  these  reforms  could  not  only  serve  to  reduce  the 
overall  costs  associated  with  health  care  spending,  but  could  also 
serve  to  redistribute  the  savings  and  begin  delivering  more  cost 
effective,  quality  care. 

ENTERPRISE  LIABILITY 

Enterprise  liability  is  a  concept  that  is  receiving  increasing 
attention  as  an  element  of  health  care  reform.  Early  proposals  for 
enterprise  liability  suggested  transferring  all  liability  in 
malpractice  cases  to  hospitals  and  away  from  individual  physicians. 
More  recently,  enterprise  liability  is  being  discussed  as 
applicable  to  accountable  health  plans  (AHP's)  as  the  "enterprise." 
AHA  is  interested  in  gaining  a  better  understanding  of  enterprise 
liability  and  how  it  would  be  applied  to  a  network  or  AHP,  as  well 
as  whether  it  would  help  meet  the  goals  of  medical  liability 
reform. 

As  health  care  moves  closer  toward  a  system  of  integrated  provider 
networks  responsible  for  delivering  a  total  package  of  care,  a  need 
may  develop  to  consider  an  organizational  liability  concept.  It  is 
important  to  note,  however,  that  enterprise  liability  could  not  be 
applied  to  our  current  delivery  system.  While  enterprise  liability 
is  an  idea  that  may  complement  the  fundamental  goals  of  health 
reform,  a  number  of  issues  need  to  be  resolved  before  it  could  be 
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implemented.  Without  a  reformed  delivery  system,  imposing 
enterprise  liability  would  mean  that  AHP's  or  networks  (or 
hospitals,  under  early  proposals)  would  bear  a  much  greater 
liability  exposure  while  having  little  control  over  the  providers 
for  which  they  are  assuming  the  risk. 

Generally,  whatever  or  whomever  has  exposure  for  liability  needs  to 
be  in  a  position  to  control  the  providers  and  others  furnishing 
care,  in  order  to  be  able  to  assess  and  reduce  risk.  New 
relationships  between  providers  within  the  network,  and  between 
providers  and  the  network,  therefore  will  need  to  be  established 
before  enterprise  liability  could  apply.  A  clear  determination  of 
who  (or  what  entity)  is  ultimately  responsible  for  the  care  of  the 
patient  will  be  necessary.  A  related  issue  is  the  treatment  of 
providers  who  contract  with  an  AHP  or  network  to  provide  services, 
but  are  not  under  the  direct  control  of  the  AHP  or  network.  How 
the  "enterprise"  could  accurately  assess  and  control  risk  in  such 
a  setting  is  unclear. 

Once  a  network  is  defined  and  established,  systems  must  be  put  in 
place  to  measure  and  evaluate  performance.  These  systems  are 
essential  to  enable  an  assessment  of  liability  risk.  Outcomes 
research  and  practice  guidelines  will  be  helpful  in  developing 
performance  standards.  In  addition,  networks  must  have  systems  for 
ensuring  compliance  with  established  performance  standards,  such  as 
quality  assurance  and  peer  review  systems.  Only  after  an  AHP  or 
network  is  operating  with  such  mechanisms  in  place  could  it 
possibly  insure  against  medical  liability. 

Finally,  and  most  importantly,  enterprise  liability  cannot  be 
effective  in  addressing  the  medical  liability  issue  unless  it  is 
accompanied  by  mandatory  federal  tort  reforms  for  medical 
malpractice  claims.  Indeed,  enterprise  liability  without  tort 
reform  would  create  a  large,  institutional  "deep  pocket"  for 
litigants,  thereby  exacerbating  the  problem  and  resulting  in  a 
greater  willingness  for  plaintiffs  to  sue.  Such  tort  reforms 
must  be  mandated  at  the  federal  level,  as  the  majority  of  states 
have  been  unable  to  enact  effective  state  legislation. 

Enterprise  liability  with  mandated  tort  reforms  may  be  a  useful 
element  of  medical  liability  reform,  if  applied  to  a  new  health 
care  system,  combined  with  other  measures,  and  accompanied  by  a 
clear  definition  of  networks  or  accountable  health  plans.  In 
addition,  current  laws  governing  provider  relationships  may  need  to 
be  modified  if  enterprise  liability  is  to  apply. 

CONCLUSION 

AHA  strongly  supports  reform  and  restructuring  of  the  health  care 
delivery  system  to  address  the  problems  of  limited  access,  high 
cost,  and  fragmented  delivery  of  care.  Medical  liability  reform 
plays  an  important  role  in  health  care  reform  because  of  the  high 
cost,  inefficiency,  and  inequity  of  our  current  compensation 
system.  Billions  of  dollars  in  health  care  savings  and  enhanced 
access  to  care  can  be  achieved  by  changing  the  liability  laws  to 
discourage  or  eliminate  spending  on  unnecessary  services  and  reduce 
the  fear  of  providing  high  risk  services. 

Like  many  other  complex  issues  of  health  reform,  medical  liability 
demands  a  federal  solution  to  ensure  that  all  Americans  have  access 
to  a  system  that  compensates  patients  adequately  and  equitably.  A 
package  consisting  of  federal  tort  reforms  for  malpractice  claims, 
implementation  of  patient  safety  mechanisms,  exploration  of 
alternative  dispute  resolution  systems,  and  the  development  of 
effective  practice  guidelines  would  effectively  address  the  medical 
liability  issue. 


CCN,  Inc.  and  San  Diego  Community  Healthcare  Alliance  use  the  name  Community  Care 
Network  as  their  service  mark  and  reserve  all  rights. 
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MEDICAL  LIABILITY:  PRINCIPLES  FOR  REFORM 

The  undersigned  organizations,  including  members  of  the  National  Medical  Liability 
Reform  Coalition  (NMLRC),  believe  that  as  the  national  debate  on  health  care  reform  issues 
proceeds,  we  must  address  problems  caused  by  the  high  cost,  inefficiency  and  inequity  of  our 
medical  liability  compensation  system.  The  undersigned  organizations  share  an  increasing 
concern  that  the  medical  liability  compensation  system  is  failing  to  meet  its  own  goals  of 
compensating  injured  patients  and  effectively  deterring  bad  health  care  practices. 

The  Problem 

People  injured  by  medical  malpractice  or  defective  medical  products  are  entitled  to  fair 
and  prompt  compensation  for  their  injuries.  All  parties  should  have  the  right  to  a  fair  and 
cost-effective  dispute  resolution  process.  However,  we  believe  that  in  resolving  medical  and 
product  liability  claims,  the  civil  justice  system  currently: 

*  Costs  far  too  much  and  works  much  too  slowly; 

*  Fails  to  provide  access  to  the  legal  system  or  fair  compensation  to  most  patients 
injured  by  medical  malpractice,  while  providing  exorbitant  awards  to  others; 

*  Is  unable  to  promptly  or  cost-effectively  identify  unfounded  claims; 

*  Fails  to  adequately  promote  quality  health  care  or  protect  patients  from 
avoidable  injuries; 

*  Adds  billions  of  dollars  annually  to  the  national  health  care  bill  in  medical 
liability  premium  costs  and  by  encouraging  doctors  and  other  health  care 
providers  to  practice  "defensive  medicine"  as  a  hedge  against  potential  law- 
suits; 

*  Threatens  access  to  health  care,  especially  higher  risk  services,  such  as  obstet- 
rics and  emergency  room  care; 

*  Adds  unnecessarily  to  the  cost  of  pharmaceuticals  and  medical  devices;  and 

*  Inhibits  health  care  product  research  and  development,  reducing  the  availabil- 
ity of  potentially  valuable  new  drugs  and  medical  devices. 

The  impact  of  our  medical  liability  system  has  been  studied  extensively  by  the  Department 
of  Health  and  Human  Services,  the  Justice  Department,  the  General  Accounting  Office,  the 
National  Academy  of  Sciences,  and  the  Harvard  School  of  Public  Health,  among  others.  The 
studies  reveal  widespread  agreement  that  this  inefficient  system  adds  to  the  serious  problem 
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we  now  face  of  making  health  care  services  available  to  all  Americans  and  effectively  managing 
health  care  costs. 

The  federal  government,  as  the  single  largest  purchaser  of  health  care  services,  has  a  strong 
interest  in  promoting  the  availability  and  quality  of  medical  care  and  managing  its  cose  As  part 
of  that  concern,  it  should  lead  in  effectively  addressing  medical  liability  concerns. 

Principles  of  Medical  Liability  Reform 

The  undersigned  groups  support  the  following  principles  prepared  by  the  NMLRC, 
derived  from  the  1987  Department  of  Health  and  Human  Services  Report  of  the  Task  Force 
on  Medical  Liability  and  Malpractice.  These  principles  should  guide  the  restructuring  of  the 
current  medical  liability  system. 

/.  AVAILABILITY  OF  HEALTH  CARE:  A  compensation  system  for  medical 
injury  should  promote  the  basic  goal  of  providing  access  to  necessary  health  care 
services  to  all. 

//.  QUALITY  OF  HEALTH  CARE:  A  compensation  system  for  medical  injury 
should  deter  substandard  or  unethical  practices  and  encourage  improvements  in 
the  safety  and  quality  of  medical  care. 

///.  PATIENT-PROFESSIONAL  RELATIONSHIP:  A  compensation  system  for 
medical  injury  should  enhance,  not  impair,  a  cooperative  relationship  between 
patients  and  health  care  providers,  based  on  mutual  respect  and  effective 
communication. 

IV.  FAIR  COMPENSATION:  A  compensation  system  for  medical  injury  should 
compensate  patients  injured  by  malpractice  adequately  and  equitably. 

V.  PROMPT  RESOLUTION:  A  compensation  system  for  medical  injury  should 
resolve  claims  promptly. 

VI.  INNOVATION:  A  compensation  system  for  medical  injury  should  encourage 
innovation  in  diagnosis  and  treatment,  leading  to  better  care. 

VII.  PREDICTABILITY:  A  compensation  system  for  medical  injury  should  provide 
predictable  outcomes  with  respect  to  findings  of  liability  and  amount  of  awards. 

VIII.   COST  EFFECTIVENESS:  A  compensation  system  for  medical  injury  should 
operate  efficiendy  and  economically. 

We  urge  the  Congress  and  the  President  to  work  to  enact  meaningful  medical  liability 
reform  legislation  consistent  with  the  principles  enumerated  above. 


February  1993 
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SUPPORTERS  OF  NATIONAL  MEDICAL  U ABILITY  REFORM 

Academy  of  Model  Aeronautics 

American  Society  for  Surgery  of  the  Hand 

Alaska  State  Medical  Association 

American  Society  of  Internal  Medicine 

American  Academy  of  Family  Physicians 

American  Thoracic  Society 

American  Academy  of  Neurology 

American  Tort  Reform  Association 

American  Academy  of  Orthopaedic  Surgeons 

Association  of  American  Medical  Colleges 

American  Academy  of  Pediatrics 

Association  of  Black  Cardiologists 

American  Association  of  Blood  Banks 

Association  of  Private  Pension  9  Welfare  Plans 

American  Association  of  Neurological  Surgeons 

Auburn  Foundry,  Inc. 

American  Association  of  Nurse  Anesthetists 

Auto  Vehicle  Parts  Company 

American  Association  of  Public  Health  Physicians 

Belden  Brick  Company 

American  Chiropractic  Association 

Blood  Center  of  Southeastern  Wisconsin 

American  College  of  Cardiology 

Borg  Adjustable  Joint  Hanger  Company 

American  College  of  Nurse  •  Midwives 

Calif orn  tans  Allied  for  Patient  Protection 

American  College  of  Obstetricians  9  Gynecologists 

Catholic  Health  Association 

American  College  of  Osteopathic  Surgeons 

CBI  Industries,  Inc. 

American  College  of  Pain  Medicine 

Coastal  Corporation 

American  College  of  Physicians 

Coastal  Lumber  Company 

American  College  of  Radiology 

College  of  American  Pathologists 

American  College  of  Rheumatology 

Congress  of  Neurological  Surgeons 

American  College  of  Surgeons 

Cooper  Industries 

American  Dental  Association 

Council  of  Community  Blood  Centers 

American  Fertility  Society 

Court  Security  Systems,  Inc. 

American  Group  Practice  Association 

Damon  Rathe  9  Co. 

American  Healthcare  Systems 

Daughters  of  Charity  National  Health  System 

American  Hospital  Association 

DC  Metropolitan  Area  Chapter  of  the 
American  College  of  Radiology 

American  Managed  Cart  9  Review  Association 
American  Medical  Association 
American  Nurses  Association 
American  Osteopathic  Association 
American  Opnmetric Association 
American  Podiatric  Medical  Association 
American  Protestant  Health  Association 
American  Psychiatric  Association 

Dover  Corporation 
Dow  Chemical  Company 
uueant  uwywm 
Eraman,  Anthony  Associates 
Federation  of  American  Health  Systems 
Florida  Radiological  Society 

Fluor  Corporation 
Gehris,  Heroy  9  Associates 

American  Society  for  Healthcare  Risk  Management 

Gnat  American  Insurance  Companies 
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Great  Plains  Ventures,  Inc. 

Group  Health  Association  of  America 

Grubbs  and  Company,  Inc. 

Hanover  Insurance  Companies 

Harris,  Birkkill,  Wang,  Songe  &  Assoc.,  PC. 

Hoffmann-LaRoche,  Inc. 

Hospital  Corporation  of  America 

Health  Insurance  Association  of  America 

Humana,  Inc. 

ICI  Americas,  Inc. 

Independent  Gas  Company 

Iowa  Radiological  Society 

Kaiser  Permanent 

Kansas  Radiological  Society 

King,  Hall  &  Associates 

Lafarge  Corporation 

Louisiana  Coalition  for 
Maternal  and  Infant  Health 

Lovell  Safety  Management  Company 

Loyola  Institute  for  Health  Law 

Lukens  Inc. 

March  of  Dimes 

Massachusetts  Financial  Services  Company 

Medical  Society  of  the  State  of  New  York 

Metropolitan  Life  Insurance  Company 

Mississippi  Valley  Regional  Blood  Center 

MMI  Companies,  Inc. 

National  Association  of  Childrens  Hospitals 

National  Association  of  Manufacturers 

National  Association  of  Pediatric 
Nurse  Associates  and  Practitioners 

National  Council  of  Community  Hospitals 

National  Medical  Association 

National  Rural  Health  Association 

National  Small  Business  United 

Noble  Lowndes 


North  Dakota  Medical  Association 

Ohio  State  Radiological  Society 
Oklahoma  State  Radiological  Society 
Oregon  Medical  Association 

PCS,  Inc. 
Perkin-Elmer  Corporation 
Permanent  Magnet  Co.,  Inc. 
Pharmaceutical  Manufacturers  Association 
Physician  Insurers  Association  of  America 
Premark  International,  Inc. 
The  Psych  Associates 
Radiology  Society  of  Louisiana 
Radiology  Society  of  New  Jersey 
Robbins  &  Myers,  Inc. 
Robert  Betx  Associates,  Inc. 
Rogers  Mechanical  Company 
Seagull  Operating  Company,  Ltd. 
SHWInc. 
Society  of  Gastrointestinal  Radiologists 
Society  of  Radiologists  in  Ultrasound 
Society  of  Uroradiology 
Specialty  Coatings  Group,  Inc. 
Standard  Products  Company 
Taylor-Winfteid  Corporation 
Texas  Civil  Justice  League 
Texas  Medical  Association 
Thermal  Ceramics 
Tort  Reform  Association  of  Kentucky 
Universal  Tool  &  Stamping  Co.,  Inc. 
U.S.  Chamber  of  Commerce 
U.S.  Healthcare,  Inc. 
The  Virginia  Insurance  Reciprocal 
Voluntary  Hospitals  of  America 
Washington  Business  Group  on  Health 
Western  Manufacturing  Corporation 
WJI.  Brady  Company 
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Medical  Liability  Reform 
Essential  Provisions  to  be  Included  in 
Federal  Health  System  Reform  Bills 


It  is  essential  that  comprehensive  health  system  reform  include 
effective  medical  liability  reform,  if  cost  containment  and  health  care 
access  objectives  are  to  be  achieved.    The  medical  liability  component 
of  a  comprehensive  health  system  reform  proposal  should  contain  the 
following  provisions: 


l.     Patient  Safety  Refonn 

—  States  would  be  required  to  establish  mandatory  patient 
safety  programs 

—  Licensed  professionals  must  participate  at  least  once 
every  three  years  in  programs  tailored  to  their 
particular  profession  and  specialty 

—  Each  liability  insurer  must  provide  or  endorse  risk 
management  programs  to  its  insureds 

—  Each  health  care  facility  or  institution  is  required  to 
have  in  effect  a  risk  management  program 


2.      Alternative  Dispute  Resolution  (ADR) 

—  Federal  support  of  state  demonstration  projects  to 

evaluate  the  merits  of  ADR  proposals  designed  to  divert 
claims  from  the  civil  justice  system  and  resolve  them 
faster  and  more  cost-effectively 


—  Federal  government  to  evaluate  after  5  years 
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3.     Practjgg  Parameters/Guidelines 

—  Federal  support  for  the  evaluation  of  present  and 
future  state  demonstration  projects  to  examine  the 
potential  for  practice  parameters/guidelines  to  improve 
patient  safety  and  discourage  defensive  medicine 

—  Federal  government  to  prepare  a  report  after  5  years 


k.     Uniform  standards  for  Medical  Liability  Claims 

A)  Periodic  payment  of  future  damages  over  $100,000 

B)  $250,000  limit  on  non-economic  damages 

C)  Mandatory  offsets  for  collateral  sources 

—  Claimant  gets  credit  for  out  of  pocket  expenses  paid 
to  acquire  the  collateral  source 

D)  Plaintiff  lawyer  fees  limited  by  sliding  scale 

E)  Proportionate  liability  among  all  parties  -j 

—  Each  defendant  is  liable  for  the  percentage  of 
damages  that  he  or  she  caused 

F)  Statute  of  limitations 

—  Two  year  "reasonable  discovery"  rule  with  k  year 
statute  of  repose 

—  Special  exception  to  statute  of  limitations  for 
minors,  which  would  allow  up  to  k  years  for  children 
under  6  to  initiate  claims 

G)  Special  obstetrics  rule  for  drop-in  patients 

—  If  a  health  professional  has  not  previously  treated 
a  patient  for  pregnancy,  burden  of  proof  is  "clear 
and  convincing  evidence" 

H)  Expert  Affidavit 

—  Any  claim  filed  in  court  or  an  ADR  proceeding  must 
be  accompanied  by  an  affidavit  from  an  individual 
qualified  to  be  an  expert  witness  asserting  that  the 
claim  has  merit 
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Federal  Preemption  of  State  Law 

The  above  uniform  standards  of  federal  law  preempt  corresponding 
provisions  of  state  law  unless  the  latter  are  more  effective.  State 
law  is  preempted  whether  or  not  a  state  participates  in  ADR  or 
practice  parameters/guidelines  demonstration  projects. 

Scope  of  Reform 

The  above  reforms  should  apply  to  any  claim  arising  from  health  care 
services  offered  by  health  care  professionals  or  institutional 
providers  in  any  state  or  territory. 

All  claims  arising  from  the  delivery  of  blood  services  should  be 
included  in  this  reform  legislation;    suppliers  of  blood  services 
should  be  included  in  definition  of  health  care  providers. 

Product  liability  claims  should  not  be  subject  to  the  provisions  of 
this  medical  professional  liability  reform  legislation. 

Reforms  do  not  create  a  federal  cause  of .action  or  otherwise  alter 
federal  court  jurisdiction  or  state  choice  of  law  and  venue. 


snegaiiBs  Mfiflazraag 

American  Academy  of  Family  Physicians 
American  Academy  of  Orthopaedic  Surgeons 
American  Academy  of  Pediatrics 
American  Association  of  Blood  Banks 
American  Association  of  Nurse  Anesthetists 
American  College  of  Cardiology 
American  College  of  Obstetricians  &  Gynecologists 
American  College  of  Physicians 
American  College  of  Radiology 
American  College  of  Surgeons 
American  Dental  Association 
American  Fertility  Society 
American  Group  Practice  Association 
American  Healthcare  Systems 
American  Hospital  Association 
American  Medical  Association 
American  Osteopathic  Association 
American  Podiatric  Medical  Association 
American  Thoracic  Society 
American  Tort  Reform  Association 
MMI  Companies.  Inc. 
National  Association  of  Manufacturers 
National  Association  of  Pediatric  Nurse  Associates  &  Practitioners 
National  Council  of  Community  Hospitals 
Physician  Insurers  Association  of  America 
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Chairman  Stark.  Mr.  Smarr. 

STATEMENT  OF  LAWRENCE  E.  SMARR,  EXECUTIVE  DIRECTOR, 
PHYSICIAN  INSURERS  ASSOCIATION  OF  AMERICA 

Mr.  Smarr.  Mr.  Chairman,  members  of  the  subcommittee,  my 
name  is  Larry  Smarr,  and  I  am  the  executive  director  of  the  Physi- 
cian Insurers  Association  of  America.  On  behalf  of  the  190,000  phy- 
sicians and  surgeons  insured  by  our  member  companies,  I  am 
grateful  for  your  invitation  to  testify  today. 

The  PIAA  is  an  industry  organization  formed  by  the  physician 
companies  to  address  the  problems  associated  with  medical  mal- 
practice. All  of  our  companies  are  doctor  owned  or  run  and  are  in 
business  primarily  to  provide  a  stable  and  effective  market  for 
medical  malpractice  insurance.  They  were  formed  starting  in  the 
mid-1970s  when  virtually  all  the  commercial  carriers  which  had 
historically  provided  this  line  of  business  either  withdrew  from  the 
market  or  raised  their  prices  to  intolerable  levels. 

Doctors  facing  this  crisis  didn't  turn  to  the  government  at  all  for 
help,  they  formed  their  own  physicians  companies  with  their  own 
money  and  provided  their  own  market.  In  1975,  we  had  a  problem 
with  the  availability  of  the  product.  In  1993,  we  continue  to  have 
a  problem  with  the  high  cost  of  malpractice  insurance  caused  by 
litigation. 

This  time,  we  don't  have  the  power  to  solve  the  problem  on  our 
own  and  we  look  to  the  Federal  Government  for  assistance. 

I  am  here  to  tell  you  three  things.  The  first  is  that  our  current 
system  is  ineffective  and  inefficient.  The  second  is  to  tell  you  how 
we  propose  you  deal  with  this.  And  third,  I  would  like  to  address 
the  topic  of  enterprise  liability. 

There  are  five  major  reasons  why  our  system  is  inefficient  and 
the  first  is  obviously  the  high  cost  of  awards.  Our  data  show  that 
only  16  percent  of  all  paid  claims  have  a  value  in  excess  of 
$200,000.  However,  they  account  for  66  percent  of  the  total  indem- 
nity dollar  paid. 

There  are  a  few  very  large  claims  that  skew  the  system.  There 
are  too  many  meritless  claims.  Only  one  in  three  medical  mal- 
practice claims  winds  up  in  an  indemnity  payment.  Of  the  8  per- 
cent of  these  claims  that  get  to  verdict,  our  companies  win  80  per- 
cent in  favor  of  the  defendant.  The  claims  take  too  long  to  resolve. 
They  close  on  average  6  to  7  years  after  they  happen.  And  the  set- 
tlement process  is  often  a  lottery  where  payments  are  not  rep- 
resentative of  the  injuries  incurred. 

There  is  faulty  resource  allocation  of  monies  we  raise.  Too  little 
of  the  vast  amount  of  money  collected  actually  goes  to  the  deserv- 
ing injured  parties.  Our  studies  show  that  over  43  percent  of  all 
money  goes  to  attorneys,  both  plaintiff  and  defense. 

We  also  feel  that  increased  loss  prevention  efforts  are  necessary. 
We  strongly  endorse  increased  State  efforts  at  improving  patient 
safety  to  enhance  licensing  and  credentialing  procedures  and  be- 
lieve that  provider  education  and  loss  prevention  efforts  do  have  a 
significant  role  in  modifying  behavior  and  reducing  bad  outcomes. 
Second,  we  feel  that  tort  reforms  are  necessary  to  address  these  is- 
sues. 
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In  order  to  control  this  spiraling  cost  of  the  malpractice  insur- 
ance tort  reforms  will  be  required.  This  has  been  demonstrated  in 
California  by  MICRA  as  mentioned  by  previous  speakers.  Because 
of  these  reforms,  insurance  premiums  in  California  actually  have 
been  reduced  by  60  percent  during  the  period  1976  through  1991. 
At  the  same  time,  premiums  across  the  Nation  have  skyrocketed. 

The  third  item  I  would  like  to  address  is  enterprise  liability 
which  we  see  as  cost  shifting  and  not  saving.  We  understand  that 
the  President  may  include  enterprise  liability  in  the  health  care  re- 
form proposal  under  which  physicians  and  presumably  all  other 
health  care  providers  will  be  relieved  of  malpractice  liability. 

Newly  formed  entities  called  accountable  health  plans  will  be  the 
recipients  of  malpractice  actions  and  plaintiffs  will  no  longer  be 
able  to  sue  their  doctor  but  will  have  to  sue  the  faceless  AHP. 
There  are  problems  caused  by  this  new  mode,  because  the  AHP 
will  be  a  very  large  target,  a  good  example  of  a  deep  pocket  for  the 
trial  bar. 

Awards  can  be  expected  to  be  larger,  not  smaller,  because  of  the 
larger  limits  of  coverage  available.  Plaintiffs  and  their  attorneys 
will  now  be  suing  a  faceless  business  organization  and  the  number 
of  suits  can  be  expected  to  increase.  It  is  much  easier  to  bring  a 
meritless  claim  against  a  big  business  organization  than  against 
your  family  doctor  and  right  now  we  know  that  two-thirds  of  all 
claims  that  are  filed  are  meritless. 

Physicians  will  be  eviscerated  of  their  individual  of  their  individ- 
ual rights  and  responsibilities  to  defend  their  actions  against  neg- 
ligence. AHPs  undoubtedly  will  be  much  more  inclined  to  do  make 
economic  settlements  of  the  meritless  claims  which  is  a  complete 
reversal  of  the  new  recognized  stance  of  the  physician-owned  car- 
riers. 

Under  the  scenario,  the  proposed  plan  will  place  the  AHP  and 

Ehysician  at  odds  as  the  quality  of  care  rendered  will  be  questioned 
y  the  AHP  when  actions  are  filed  and  instead  of  the  courts  deter- 
mining liability  the  LP  will  now  perform  this  function  with  regard 
to  the  practitioner. 

In  conclusion,  the  PIAA  believes  that  meaningful  medical  mal- 
practice liability  reform  must  be  a  key  element  in  any  overall 
health  care  reform  package.  This  reform  should  be  one  that  has 
worked  in  practice  over  a  significant  period  of  time  rather  than 
some  untested  theoretical  concept  like  enterprise  liability. 

The  Congress  should  seek,  wherever  possible,  to  include  in  it  ele- 
ments that  have  been  tested  and  proven  to  have  been  workable  and 
effective  in  the  area  of  the  medical  malpractice  reform. 

The  California  provisions — MICRA — have  been  in  existence  for 
18  years  and  have  worked  to  reduce  costs.  This  is  neither  the  time 
nor  the  program  to  attempt  to  radical  social  experiment  like  enter- 
prise liability.  The  stakes  are  too  high  and  the  payback  is  not  evi- 
dent. 

Thank  you.  I  will  be  glad  to  answer  any  questions  you  may  have. 
[The  prepared  statement  follows:] 
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TESTIMONY  OF  LAWRENCE  E.  SMARR 
EXECUTIVE  DIRECTOR 
PHYSICIAN  INSURERS  ASSOCIATION  OF  AMERICA 

INTRODUCTION 

Mr.  Chairman,  Members  of  the  Subcommittee,  my  name  is  Lawrence  E.  Smarr.  I  am 
the  Executive  Director  of  the  Physician  Insurers  Association  of  America,  which  is  commonly 
known  as  the  PIAA.  On  behalf  of  the  190,000  physicians  and  surgeons  insured  by  our 
member  companies  the  United  States,  I  am  grateful  for  your  invitation  to  testify  today  and 
welcome  the  opportunity  to  share  with  the  Subcommittee  our  views  on  medical  malpractice 
reform. 

The  PIAA  is  an  industry  organization  comprised  of  insurance  companies  which  were 
formed  since  the  mid  1970's  by  physicians  to  address  the  problems  associated  with  medical 
malpractice.  All  of  our  companies  are  doctor  owned  and/or  run,  and  are  in  business 
primarily  to  provide  a  stable  and  effective  market  for  medical  malpractice  insurance,  and  at 
the  same  time  keep  premiums  as  low  as  prudently  dictated  by  operating  on  a  break-even 
basis.    Our  companies  were  formed  starting  in  the  mid  1970's  when  virtually  all  of  the 
commercial  carriers  which  had  historically  provided  this  coverage  either  withdrew  from  the 
market  or  increased  prices  to  intolerable  levels.  Doctors  facing  this  crisis  didn't  turn  to  the 
government  for  help,  they  formed  their  own  companies,  with  their  own  money,  and  solved 
their  problem.  We  are  please  to  report  that  our  companies,  owned  and  operated  by  the 
doctors  they  insure,  have  been  most  successful  at  what  they  do.  Our  44  member  companies, 
located  across  the  nation  and  in  virtually  every  state,  serve  as  examples  of  American 
enterprise  and  business  ingenuity.  In  1975  we  had  a  problem  with  the  availability  of 
malpractice  insurance,  and  we  solved  that.  In  1993  we  still  have  a  problem  with  the 
continuing  high  costs  of  malpractice  litigation.  This  time,  we  don't  have  the  power  to  solve 
this  problem.  Only  the  government  can  do  it.  While  the  leading  symptoms  may  differ,  the 
cause  of  this  disease  continues  to  be  the  same  -  our  tort  system  for  resolving  malpractice 
claims  is  incredibly  inefficient,  costing  far  to  much  to  operate  and  awarding  far  to  little  to 
those  who  rightly  deserve  to  be  compensated. 

THE  PRESENT  SYSTEM  IS  INEFFICIENT 

There  are  five  major  reasons  why  the  existing  tort  system  is  inefficient  and  must  be 
reformed: 

1.  THE  HIGH  COST  OF  AWARDS  -  The  major  cost  component  of  medical 
malpractice  insurance  is  the  amount  paid  to  indemnify  injured  parties.  We  strongly  support 
the  prompt  and  just  indemnification  of  injured  parties.  However,  we  have  seen  our  tort 
system  award  ever  increasing  amounts  for  non-economic  damages,  which  play  a  great  role  in 
driving  up  insurance  and  health  care  costs.  Our  data  shows  that  only  16  percent  of  all  paid 
claims  have  a  value  of  $200,000  or  more,  but  they  account  for  66%  of  all  indemnity  dollars 
paid.  Contrary  to  the  opinion  of  some,  there  are  many  small  claim  payments.  Paid  claims 
under  $50,000  represent  54  %  of  claims,  but  only  7.6%  of  total  indemnity.  A  cap  on  non- 
economic  damages  is  required  to  control  these  costs,  and  will  clearly  not  deny  access  to 
plaintiffs  having  claims  with  potential  small  awards. 

2.  TOO  MANY  MERITLESS  CLAIMS  -  Only  one  in  three  claims  or  suits  results  in 
an  indemnity  payment  to  the  plaintiff.  Those  which  close  without  payment  cost  over  $19,000 
to  defend.  Of  the  eight  percent  of  all  suits  which  actually  go  all  the  way  to  verdict,  over 
80%  are  decided  in  favor  of  the  defendant.  From  this,  one  should  draw  the  conclusion  that  a 
very  inefficient  element  of  this  system  is  the  plaintiffs'  bar.  They  don't  win  much,  but  when 
they  do,  they  win  big!  The  average  of  the  malpractice  payments  currently  reported  to  the 
PIAA  Data  Sharing  Project  is  just  under  $200,000.  This  has  doubled  over  the  past  five 
years,  while  the  nature  of  the  injuries  to  the  patient  have  remained  the  same. 

3.  CLAIMS  TAKE  TOO  LONG  TO  RESOLVE  -  Malpractice  claims  are  reported  to 
insurers  on  average  22  months  after  they  are  alleged  to  have  occurred,  and  they  close  on 
average  six  to  seven  years  from  the  date  of  incidence.  The  settlement  process  is  often  a 
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lottery  where  payments  are  not  representative  of  the  injuries  incurred.  We  can  thank  our  tort 
system  for  this. 

4.  FAULTY  RESOURCE  ALLOCATION  -  Too  little  of  the  vast  amount  of  money 
collected  actually  goes  to  deserving  injured  parties.  Over  43%  of  all  monies  available  from 
premiums  and  investment  income  goes  to  attorneys,  both  plaintiff  and  defense.  Defense 
attorneys  hired  by  insurance  companies  always  get  paid,  and  when  they  prevail,  the 
contingency  fees  paid  to  plaintiff  attorneys  exceed  1/3  of  the  settlement  or  award.  The 
purpose  of  the  system  is  to  make  the  patient  whole,  so  why  are  we  giving  so  much  away  to 
the  lawyers? 

5.  INCREASED  LOSS  PREVENTION  EFFORTS  NEEDED  -  The  experience  of  the 
PIAA  companies  over  the  years  shows  that,  while  many  doctors  are  claimed  against,  very 
few  have  claims  with  merit.  However,  there  is  indeed  malpractice,  and  our  state  systems  of 
licensure  must  be  improved  to  identify  and  remove  substandard  practitioners  before  acts  of 
negligence  occur.  We  strongly  endorse  increased  state  efforts  at  improving  patient  safety 
through  enhanced  licensing  and  credentialling  procedures,  and  believe  that  provider  education 
and  loss  prevention  efforts  do  have  a  significant  role  in  modifying  behavior  and  reducing  bad 
outcomes. 


NECESSARY  TORT  REFORMS 

In  order  to  control  the  spiraling  costs  of  malpractice  insurance,  tort  reforms  will  be 
required.  This  has  been  demonstrated  in  California,  where  the  Medical  Injury  Compensation 
Reform  Act  of  1975  has  had  significant  and  measurable  effects  on  the  medical  malpractice 
insurance  market.  In  1975  insurance  rates  in  California  were  among  the  highest  in  the 
country,  and  are  now  among  the  lowest.  The  member  companies  of  the  PIAA  strongly 
advocate  national  tort  reform  encompassing  the  primary  components  of  MICRA.  These  are: 

1 .  $250,000  limit  on  non-economic  damages 

2.  Periodic  payment  of  future  damages  over  $100,000 

3.  Mandatory  offsets  for  collateral  sources,  where  the  claimant  is  reimbursed 
more  than  once  for  out  of  pocket  medical  and  other  expenses. 

4.  Plaintiff  lawyer  fees  limited  by  a  sliding  scale. 

Because  of  these  reforms,  medical  liability  premiums  have  actually  been  reduced  by 
60%  in  California  during  the  period  1976  -  1991.  At  the  same  time,  premiums  in  the  rest  of 
the  nation  have  skyrocketed.    In  1992,  insurance  coverage  for  an  OB/GYN  was  $39,300  in 
California,  while  comparable  coverage  in  New  York  was  $85,800,  Florida  $130,600  and  in 
Michigan  it  was  $141,900.  Clearly,  MICRA  has  been  effective.  It  exists,  it  is  proven  and 
leaves  little  to  the  imagination  in  its  implementation.  Experience  has  shown  that  such 
reforms  have  not  served  to  deny  access  to  the  legal  system,  and  more  of  the  resources 
available  to  pay  claims  actually  go  to  those  who  deserve  them  -  the  injured  patients  -  not  their 
attorneys. 

ENTERPRISE  LIABILITY  -  COST  SHIFTING,  NOT  COST  REDUCTION 

While  nothing  has  been  published  or  officially  released  yet,  it  is  our  understanding 
from  conversations  with  the  Administration's  Health  Care  Task  Force  that  the  principal 
component  of  malpractice  reform  which  the  President  will  include  in  his  Health  Care  Reform 
Proposal  will  be  Enterprise  Liability,  under  which  physicians  will  be  relieved  of  malpractice 
liability.  Newly  formed  entities  understood  to  be  part  of  the  overall  health  care  plan  called 
Accountable  Health  Plans  (AHPs)  will  be  the  recipients  of  all  malpractice  actions  caused  by 
individual  provider  care.  Providers  will  no  longer  be  defendants  in  name,  but  are  expected  to 
serve  in  the  role  of  witness.  This  will  be  very  similar  to  a  concept  called  channelling,  which 
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has  been  adopted  on  a  limited  basis  is  a  few  areas  of  the  country  in  controlled  hospital 
environments. 

Plaintiffs  will  no  longer  be  able  to  sue  their  doctor,  but  will  have  to  sue  the  faceless 
AHP.  Hospitals  should  continue  to  be  the  focal  points  of  care  under  this  managed  setting, 
and  certainly  can  be  expected  to  be  the  bulls  eye  of  the  institutional  target.  Sixty-five  percent 
of  all  medical  malpractice  claims  occur  in  a  hospital..  Administrative  savings  may  be  exacted 
because  cases  which  arise  from  treatment  provided  by  multiple  individuals  will  be  reduced  to 
one  claim  against  the  AHP,  thus  only  requiring  one  defense. 

The  Administration  admits  that  the  additional  costs  in  administering  the  new 
Enterprise  Liability  modality  may  equal  or  even  exceed  the  savings  expected  from  the  new 
"big  business"  defendant. 

PROBLEMS  CAUSED  BY  ENTERPRISE  LIABILITY 

Under  the  current  tort  system,  which  would  not  be  altered  or  replaced  by  Enterprise 
Liability  itself,  only  one  of  every  three  malpractice  claims  brought  by  plaintiffs  and  their 
attorneys  result  in  an  indemnity  payment.  The  other  two  are  either  won  by  the  defendant, 
dropped  by  the  plaintiff,  or  dismissed  by  the  court.  However,  all  of  these  claims  are  very 
costly  to  defend  ($19,000  each).  Malpractice  claims  are  reported  to  insurers  approximately 
two  years  after  the  alleged  incident  has  occurred,  and  are  concluded  on  average  6-8  years 
after  the  incident,  with  all  of  mis  delay  being  due  to  the  tort  resolution  system. 


Enterprise  Liability  does  nothing  to  address  these  issues,  and  in  fact,  introduces 
these  additional  concerns: 

1)  The  AHP  is  a  large  target,  and  the  best  example  of  the  deep  pocket  provided  by 
the  trial  bar  to  date.  Awards  can  be  expected  to  be  larger,  not  smaller,  because  of  die  much 
larger  limits  of  coverage  available.  Bigger  pot,  bigger  servings. 

2)  Plaintiffs  and  their  attorneys  will  now  be  suing  a  faceless  business  organization, 
and  the  number  of  suits  can  be  expected  to  increase.  It  is  much  easier  to  bring  a  meritless 
claim  against  big  business  than  against  your  family  doctor.  Fully  two  thirds  of  all  claims 
brought  now  are  meritless. 

3)  Physicians  will  be  eviscerated  of  their  individual  rights  and  responsibilities  to 
defend  their  actions  against  allegations  of  negligence.  AHPs  will  undoubtedly  be  much  more 
inclined  to  make  economic  settlements  of  meritless  claims,  which  is  a  complete  reversal  of 
the  now  recognized  stance  of  the  physician  owned  carriers. 

5)  While  providers  will  no  longer  be  required  to  purchase  malpractice  insurance,  they 
will  undoubtedly  still  have  to  share  in  their  fair  burden  of  the  insurance  costs. 
Administration  officials  have  opined  that  this  may  be  done  through  reimbursement 
mechanisms. 

6)  At  present,  a  practitioner's  insurance  policy  follows  him  wherever  he  practices.  In 
die  future,  practice  at  multiple  AHPs  will  introduce  coverage  coordination  problems,  and  if 
"in-kind"  payment  is  made  by  the  physician  through  reduced  reimbursement  for  services,  this 
will  require  a  complicated  accounting  system.  How  does  a  physician  reflect  this  on  his  taxes? 

7)  Historically,  relationships  between  medical  staffs  and  institutions  have  not  been 
harmonious.  With  the  introduction  of  the  AHP  as  the  umbrella  corporate  body,  it  is  likely 
that  the  physician/ AHP  relationship  will  be  even  poorer.  The  proposed  plan  will  place  the 
AHP  and  physicians  at  odds  as  the  quality  of  care  rendered  will  be  questioned  by  the  AHP 
each  time  an  action  is  filed  against  die  AHP.  Instead  of  the  courts  determining  liability,  the 
AHP  will  now  perform  this  function  with  regard  to  the  practitioner.  The  court  is  a  neutral 
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party  in  such  actions,  but  the  AHP  cannot  be  so. 

8)  Because  it  bears  the  brunt  of  the  liability  exposure,  the  AHP  will  be  inclined  to  try 
to  control  the  malpractice  risk  by  management  technique.  AHPs,  which  will  not  practice 
medicine,  will  try  to  exert  more  control  over  practitioners  in  an  attempt  to  prevent  claims 
from  occurring.  This  may  even  cause  a  rise  in  defensive  medicine  practices  where  the  AHP 
stands  to  benefit  from  the  delivery  of  medical  services.  This  will  cause  the  AHP  to  want  to 
perform  those  procedures  with  a  higher  profit  margin  and  constrict  the  number  of  procedures 
which  are  not  big  money  makers.  Standards  of  care  will  be  set  by  AHPs  with  the  profit 
margin  being  one  of  several  determinants. 

11)  While  the  Administration  may  feel  that  the  doctor-patient  relationship  may  be 
improved  by  the  removal  of  the  threat  of  suit,  it  may  even  become  more  strained  because  of 
the  increased  control  and  practice  standards  which  will  undoubtedly  be  placed  on  them  by  the 
corporate  AHP. 

12)  When  an  action  is  brought  against  an  AHP  for  the  acts  of  a  practitioner  and  the 
AHP  and  the  practitioner  differ  in  their  views  of  the  merits  of  the  action,  then  they  become 
legal  adversaries.  Practitioners  will  be  forced  to  defend  their  rights,  possibly  the  right  to 
practice  medicine,  against  the  AHP. 

13)  Reporting  of  malpractice  payments  to  the  National  Practitioner  Data  Bank  will 
become  a  major  issue.  At  present,  physicians  have  considerable  control  over  whether  their 
claims  are  settled  or  not,  and  under  Enterprise  Liability,  they  will  not.  Since  all  claims  will 
be  made  against  the  corporate  AHP,  payments  will  not  be  required  to  be  reported  under  the 
current  law.  Unless  direct  liability  is  determined  by  individual  practitioner,  this  reporting 
mechanism  will  not  be  viable  as  intended  by  the  Congress. 

14)  Doctors  will  not  be  held  liable  under  the  law  except  for  acts  of  gross  negligence. 
In  poorly  run  AHPs,  this  will  permit  those  few  substandard  practitioners  to  become  even 
more  lax  in  their  practices,  because  the  threat  of  action  directly  against  them  will  be 
removed.  Physicians  are  now  held  accountable  by  societal  standards  which  will  be  removed 
and  replaced  by  corporate  guidelines. 

15)  The  large  insurance  carriers,  which  will  be  the  only  ones  capable  of  providing 
coverage  to  the  large  corporate  AHPs,  will  once  again  dominate  the  medical  malpractice 
insurance  marketplace.  The  specialty  medical  malpractice  insurance  carriers  which  now 
provide  intense  and  meaningful  loss  prevention  services  will  be  replaced  by  the  large 
commercial  carriers  which  are  in  business  to  only  make  money.  Physician  education  and  loss 
prevention  services  have  been  most  effective  in  reducing  the  increases  in  costs  of  malpractice 
coverage  over  the  past  twenty  years.  However,  the  effects  of  these  services,  claims  not 
made,  cannot  be  reflected  on  an  income  statement.  The  commercial  carriers  have  still  not 
recognized  the  long  term  benefits  that  these  practices  hold  for  physicians  and  their  patients, 
and  there  will  be  no  incentive  for  them  to  do  so  in  the  future. 

At  best,  Enterprise  liability  will  shift  the  burden  of  malpractice  costs  from  individual 
providers  to  AHPs.  The  doctors  will  still  have  to  defend  their  actions,  however,  they  will 
loose  the  protections  granted  by  the  courts,  which  will  be  replaced  by  corporate  standards  and 
review  procedures  practiced  by  the  AHPs.  The  potential  for  larger  awards  and  settlements 
will  be  increased  by  the  aggregation  of  the  risk  in  the  AHP. 

CONCLUSION 

The  PIAA  believes  that  meaningful  medical  malpractice  liability  reform  must  be  a  key 
element  in  any  overall  health  care  reform  package.  This  reform  should  be  one  that  has 
worked  in  practice  over  a  significant  period  of  time  rather  than  some  untested,  theoretical 
concept,  like  Enterprise  Liability,  which  until  two  months  ago  was  little  more  than  a  gleam  in 
the  eyes  of  two  professors.  Everyone  agrees  that  overall  health  care  reform,  if  enacted  as  a 
broad  program,  will  be  one  of  the  most  significant  legislative  and  programmatic  endeavors 
ever  undertaken  in  this  country.    The  problems  of  its  design,  its  implementation  and  its 
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acceptability  by  those  who  must  run  it  as  well  as  those  who  will  benefit  from  it  will  be 
monumental.  The  Congress  should  seek,  wherever  possible,  to  include  in  it  elements  which 
have  been  tested  and  have  proven  to  be  workable  and  effective.  In  the  area  of  medical 
malpractice  reform,  the  California  provisions  -  MICRA  -  have  been  in  existence  for  18  years 
and  have  worked  to  reduce  costs,  reduce  indemnity  and  have  generally  improved  the  climate 
between  providers  and  patients.  In  short,  they  work.  In  contrast,  Enterprise  Liability  is  an 
untested,  unproven  concept  that  has  no  history.  This  is  neither  the  time  nor  the  program  to 
attempt  a  radical  social  experiment  like  Enterprise  Liability.  The  stakes  are^too  high. 
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Chairman  Stark.  I  thank  the  panel. 
Dr.  Green,  you  are  next. 

STATEMENT  OF  RICHARD  P.  GREEN,  MJ).,  MEMBER,  AMER- 
ICAN COLLEGE  OF  OBSTETRICIANS  AND  GYNECOLOGISTS 

Dr.  Green.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
am  Richard  P.  Green,  a  practicing  obstetrician-gynecologist  here  in 
the  District  of  Columbia.  I  am  testifying  on  behalf  of  the  American 
College  of  Obstetricians  and  Gynecologists,  an  organization  rep- 
resenting more  than  33,000  physicians  providing  women's  health 
care. 

I  wish  to  thank  Chairman  Stark  and  the  members  of  the  sub- 
committee for  your  interest  in  giving  me  the  opportunity  to  testify 
today  about  a  problem  that  begs  to  be  rectified — the  adverse  effects 
of  the  liability  crisis  on  obstetric  care. 

I  would  also  specifically  like  to  thank  Representative  Nancy 
Johnson  for  her  leadership  in  bringing  liability  reform  to  the  fore- 
front. Her  bill  from  the  last  Congress  included  most  of  the  reforms 
that  I  will  be  recommending  to  you  today. 

I  think  the  best  way  to  demonstrate  the  problems  associated  with 
the  liability  system  is  through  my  personal  story.  I  was  born  and 
educated  in  the  District  of  Columbia.  I  am  a  Howard  University 
Medical  School  graduate  and  have  practiced  here  since  1973.  I 
treat  both  Medicaid  and  other  indigent  patients  in  my  practice,  as 
well  as  private  pay  and  third-party  insured  patients. 

I  still  practice  obstetrics,  even  though  I  will  pay  more  than 
$60,000  this  year  for  my  malpractice  insurance  premium.  Com- 
paratively speaking,  my  malpractice  premium  pales  in  comparison 
to  colleagues  of  mine  who  practice  in  Michigan — their  yearly  pre- 
miums could  be  as  high  as  $141,100. 

I  am  here  today  because  I  am  concerned  about  my  ability  to  con- 
tinue to  serve  my  obstetric  patients.  Some  of  my  colleagues  have 
given  up  the  practice  of  obstetrics  and  others  have  given  up  the 
practice  of  medicine  all  together. 

A  close  personal  friend  of  mine  stopped  practicing  completely  and 
went  to  work  for  the  Food  and  Drug  Administration. 

Unless  the  Federal  Government  begins  to  address  the  problems 
related  to  malpractice,  I  am  afraid  that  many  other  colleagues  and 
I  will  be  forced  to  make  similar  choices. 

Let  me  briefly  describe  the  problem  and  suggest  what  can  be 
done  to  address  effectively  the  current  medical  liability  situation. 

According  to  a  1992  survey  of  ACOG's  membership,  12.3  percent 
of  obstetrician-gynecologists  nationally  had  quit  obstetrics  and  al- 
most 25  percent  had  decreased  the  amount  of  high-risk  obstetric 
care  they  provided. 

Almost  80  percent  of  my  board-certified  colleagues  had  at  least 
one  claim  filed  against  them.  In  the  State  of  New  York,  nearly  90 
percent  of  the  obstetrician-gynecologists  have  been  sued  with  the 
average  number  of  suits  filed  against  these  New  York  doctors  being 
four.  Clearly  the  liability  crisis  is  not  primarily  due  to  the  "bad  doc- 
tor." 

The  major  problem  is  neither  mine  nor  even  that  of  the  obstetri- 
cian-gynecologists who  have  quit  obstetrics  because  of  the  mal- 
practice situation.  The  problem  is  for  our  patients  who  ultimately 
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suffer  from  the  liability  situation,  those  who  have  difficulty  finding 
an  obstetrician-gynecologist  to  treat  their  high  risk  pregnancies 
and  those  for  whom  obstetric  care  is  unaffordable  because  of  the  li- 
ability premiums  their  obstetrician-gynecologists  have  to  pay. 

The  bottom  line  is  that  pregnant  women  in  many  areas  of  the 
country  are  having  difficulty  obtaining  prenatal  care.  This  is  cer- 
tainly true  here  in  the  District  of  Columbia.  While  it  has  never 
been  safer  for  a  woman  to  have  a  baby,  it  has  never  been  riskier 
for  a  doctor  to  deliver  one. 

I  decided  to  become  an  obstetrician-gynecologist  because  of  the 
thrill  of  my  first  delivery  during  medical  school.  It  was  the  first 
time  anyone  had  ever  called  me  *T)r.  Green."  My  instructor  held  my 
hands  in  his  and  helped  me  guide  a  new  little  boy  from  his  moth- 
er's birth  canal  into  the  world.  There  are  few  experiences  in  life 
which  can  match  the  satisfaction  and  joy  of  this. 

But  lately,  this  joy  has  been  diminished.  The  delivery  suite  has 
become  a  battleground  with  patients  and  physicians  pulled  apart 
by  an  adversarial  tort  system  which  is  out  of  control.  Obstetric  care 
will  become  unaffordable  and  unavailable  if  we  allow  liability  risks 
and  insurance  premiums  to  continue  to  drive  out  dedicated  profes- 
sionals. We  cannot  allow  the  situation  to  deteriorate  further  and 
jeopardize  the  health  of  women  and  their  infants  in  this  country. 

To  avoid  this,  uniform  Federal  minimum  standards  for  tort 
awards  need  to  be  enacted  as  detailed  in  our  written  statement. 
While  few  States  have  adequate  tort  reforms,  the  District  of  Co- 
lumbia, our  Nation's  Capital,  is  the  only  jurisdiction  with  none. 

In  closing,  I  urge  Congress  to  seize  the  opportunity  to  pass  mean- 
ingful tort  reform — today's  deplorable  liability  situation  can  no 
longer  wait.  It  would  be  a  disservice  to  those  seeking  health  care 
if  we  enact  health  care  reform  without  addressing  this  critical  prob- 
lem. 

On  behalf  of  the  women  seeking  obstetric  and  gynecologic  care  in 
this  country,  I  beg  you  to  pass  legislation  that  would  allow  them 
access  to  the  care  they  want  and  so  rightfully  deserve. 

I  thank  you,  Mr.  Chairman. 

[The  prepared  statement  and  attachment  follow:] 
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TESTIMONY  OF  RICHARD  P.  GREEN,  MD,  FACOG 
AMERICAN  COLLEGE  OF  OBSTETRICIANS  AND  GYNECOLOGISTS 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  Richard  P.  Green,  MD,  a  practicing 
obstetrician-gynecologist  here  in  the  District  of  Columbia.  I  am  testifying  on  behalf  of  the 
American  College  of  Obstetricians  and  Gynecologists  (ACOG),  an  organization  representing 
more  than  33,000  physicians  providing  women's  health  care.  I  wish  to  thank  Chairman  Stark 
and  the  Members  of  the  Subcommittee  for  your  interest  in  this  issue  and  giving  me  the 
opportunity  today  to  testify  before  the  Subcommittee  about  a  problem  that  begs  to  be 
rectified  --  the  adverse  effects  of  the  liability  crisis  on  obstetric  care.  I  would  also 
specifically  like  to  thank  Representative  Nancy  Johnson  (R-CT)  for  her  leadership  in 
bringing  the  need  for  liability  reform  to  the  forefront  Her  bill  in  the  last  Congress,  HR 
1004,  included  most  of  the  reforms  that  I  will  be  recommending  to  you  today. 

I  think  the  best  way  to  demonstrate  the  problems  associated  with  the  liability  system  is 
through  my  personal  story.  I  was  born  in  the  District,  educated  here,  graduated  from 
Howard  Medical  School,  and  have  been  in  private  practice  here  since  1973.  I  treat  both 
Medicaid  and  other  indigent  patients  in  my  practice,  as  well  as  private  pay  and  third  party 
insured  patients.  I  still  practice  obstetrics,  even  though  I  will  pay  more  than  $60,000  this 
year  for  my  malpractice  insurance  premium.  Comparatively  speaking,  my  malpractice 
premium  pales  in  comparison  to  colleagues  of  mine  who  practice  in  Michigan  -  their  yearly 
premiums  can  be  as  high  as  $141,100. 

I  am  here  today  because  I  am  concerned  about  my  ability  to  continue  to  serve  my  obstetric 
patients.  Some  of  my  colleagues  have  given  up  the  practice  of  obstetrics;  others,  the 
practice  of  medicine.  A  close  personal  friend  stopped  practice  completely  and  went  to  work 
for  the  FDA.  Unless  the  federal  government  begins  to  address  the  problems  related  to 
malpractice,  I  am  afraid  that  many  other  colleagues  and  I  will  be  forced  to  make  similar 
choices.  Let  me  briefly  describe  the  problem  and  suggest  what  can  be  done  to  address 
effectively  the  current  medical  liability  situation. 

According  to  a  1992  survey  of  ACOG's  membership,  12.3%  of  obstetrician-gynecologists 
nationally  had  quit  obstetrics  and  almost  one-quarter  had  decreased  the  amount  of  high-risk 
obstetric  care  they  provide  because  of  the  risk  of  malpractice.  The  same  survey  showed  that 
almost  80%  of  my  board-certified  colleagues  had  at  least  one  claim  filed  against  them.  In 
the  state  of  New  York,  nearly  90%  of  obstetrician-gynecologists  have  been  sued,  with  the 
average  number  of  suits  filed  against  these  New  York  doctors  being  four.  Clearly,  the 
liability  crisis  is  not  primarily  due  to  the  "bad  doctor." 

The  major  problem  is  neither  mine  nor  even  that  of  the  obstetrician-gynecologists  who  have 
quit  obstetrics  because  of  malpractice  anxieties.  The  problem  is  for  our  patients  who 
ultimately  suffer  from  the  liability  situation  ~  those  who  have  difficulty  finding  an 
obstetrician-gynecologist  to  treat  their  high-risk  pregnancies,  and  those  for  whom  obstetric 
care  is  unaffordable  because  of  the  liability  premiums  their  obstetrician-gynecologists  have 
to  pay.  The  bottom  line  is  that  pregnant  women  in  many  areas  of  the  country  are  having 
difficulty  obtaining  prenatal  care.  This  is  certainly  true  in  the  District.  While  it  has  never 
been  safer  for  a  woman  to  have  a  baby,  it  has  never  been  riskier  for  a  doctor  to  deliver  one. 

I  decided  to  become  an  obstetrician-gynecologist  because  of  the  thrill  of  my  first  delivery 
during  medical  school.  It  was  the  first  time  anyone  had  ever  called  me  "Dr.  Green."  My 
instructor  held  my  hands  in  his  and  helped  me  guide  a  new  little  boy  from  his  mother's  birth 
canal  into  the  world.  There  are  few  experiences  in  life  that  can  match  the  satisfaction  and 
joy  of  this. 

But  lately  this  joy  has  been  diminished.  The  delivery  suite  has  become  a  battleground,  with 
patients  and  physicians  pulled  apart  by  an  adversarial  tort  system,  which  is  out  of  control. 
Obstetric  care  will  become  unaffordable  and  unavailable  if  we  allow  liability  risks  and 
insurance  premiums  to  continue  to  drive  out  dedicated  professionals.  We  cannot  allow  the 
situation  to  deteriorate  further  and  jeopardize  the  health  of  women  and  their  infants  in  this 
country. 

I  would  now  like  to  take  the  opportunity  to  share  with  you  a  story  about  one  of  my 
colleagues  who  practices  in  West  Virginia.  She  has  testified  twice  before  the  U.S.  Senate 
-  once  in  1986  and,  most  recently,  in  1991.  The  first  time  she  testified,  her  liability 
premium  had  just  increased  to  $13,241  which,  at  that  time,  was  a  400%  increase.  She 
begged  the  Senate  to  take  action  before  physicians  like  her  were  forced  out  of  practice. 
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When  she  returned  to  testify  in  1991,  she  had  already  given  up  the  practice  of  obstetricsat 
age  35  because  her  malpractice  insurance  premium  had  risen  to  $40,000  in  1990.  Because 
of  the  economic  situation  in  West  Virginia,  she  couldn't  pass  along  her  increased  costs  to 
her  patients,  so  she  had  no  other  choice  than  to  drop  her  obstetric  practice.  She  said  before 
the  Senate  she  "could  not  have  believed  in  1986  that  she  would  be  back  testifying  without 
the  passage  of  a  single  piece  of  federal  legislation  to  address  the  problem"  of  the  liability 
crisis.  I  certainly  hope  I  don't  have  to  follow  in  her  footsteps.  Therefore,  I  have  a  few 
suggestions  that  can  remedy  our  ailing  tort  system 

As  part  of  ACOG's  health  care  reform  proposal,  U.S.  MaternaCare,  we  propose  uniform 
federal  minimum  standards  for  tort  awards.  (A  synopsis  of  U.S.  MaternaCare  is  attached 
to  this  testimony.)  Specifically,  we  believe  the  following  reforms  should  be  applied  in  all 
state  and  federal  medical  malpractice  actions,  unless  a  state  has  more  stringent  provisions: 

•  Awards  would  be  reduced  by  the  amount  of  items  paid  for  from  another 
source,  such  as  health  or  disability  insurance. 

•  There  would  be  mandatory  periodic  payment  of  all  future  damages  exceeding 
$100,000. 

•  A  claim  must  be  filed  within  2  years  of  the  date  by  which  the  alleged  injury 
should  reasonably  have  been  discovered,  but  in  no  event  more  than  4  years 
from  the  time  of  the  alleged  injury,  In  the  case  of  alleged  injury  to  children 
under  4  years  of  age,  a  claim  could  be  brought  until  the  child's  eighth 
birthday. 

•  There  would  be  a  $250,000  ceiling  on  noneconomic  damage  awards. 

•  Limits  would  be  placed  on  punitive  damages,  with  50%  of  punitive  damage 
awards  going  to  a  state  disciplinary  fund. 

•  When  a  health  care  professional  who  provided  delivery  services  but  did  not 
provide  prenatal  care  is  sued,  the  case  must  be  proved  by  "clear  and 
convincing  evidence,"  rather  than  the  usual  requirement  of  "preponderance  of 
evidence." 

•  There  would  be  a  schedule  of  percentage  limitations  for  attorney  contingency 
fees. 

These  provisions  are  similar  to  those  advocated  by  the  National  Medical  Liability  Reform 
Coalition,  a  broad-based  group  formed  for  the  purpose  of  promoting  federal  medical  liability 
reform  as  a  key  element  of  health  care  reform.  They  are  also  similar  to  California's 
MICRA  reforms,  which  have  been  shown  to  be  effective. 

ACOG  believes  the  collateral  source  rule,  which  prohibits  the  defendant  from  introducing 
evidence  that  the  plaintiff  has  received  payment  for  losses  from  another  source,  should  be 
eliminated  and  replaced  with  a  mandatory  offset  against  awards  for  compensation  received 
from  other  sources.  The  collateral  source  rule  allows  plaintiffs  double  recoveries  since  they 
can  recover  from  government  or  private  insurance  companies  and  also  in  tort.  To  the  extent 
that  injuries  are  compensated  more  than  once,  insurance  costs  for  all  are  increased. 

Periodic  payments  provide  another  way  to  reduce  the  costs  of  liability  actions  without 
preventing  the  plaintiff  from  receiving  a  fair  recovery.  If  the  tort  award  for  future  damages 
is  paid  out  over  time  rather  than  all  at  once,  both  the  plaintiff  and  defendant  benefit.  The 
plaintiff  is  assured  that  money  will  be  there  when  it  is  needed  and  the  defendant's  payout 
is  made  more  predictable. 

In  addition,  shortening  the  statute  of  limitations  is  important  to  obstetrician-gynecologists, 
both  for  cases  involving  adults  and  minors.  Some  states'  statutes  of  limitation  for  medical 
liability  claims  permit  plaintiffs  an  extraordinary  amount  of  time  within  which  to  bring  suit, 
particularly  in  the  case  of  minors.  This  'long  tail"  phenomenon  presents  major  problems  for 
insurers  in  establishing  rates  and  reserves  and  for  defendants  in  producing  evidence  and 
witnesses.  These  problems  are  often  compounded  by  a  liberal  "discovery  rule,"  which  may 
toll  the  statute  until  an  injury  is  discovered  or  reasonably  should  have  been  discovered.  Our 
limits  would  allow  a  reasonable  time  for  actions  to  be  brought,  while  providing  a  point 
beyond  which  a  suit  cannot  be  brought.  This  is,  in  our  view,  fair  to  all  parties. 

In  the  case  of  minors,  some  states  allow  a  suit  to  be  brought  beyond  the  age  of  maturity. 
For  an  alleged  injury  at  birth,  actions  can  be  brought  in  such  states  after  more  than  twenty 
years.  Such  cases  are  obviously  difficult  to  defend.  Even  good  memories  fade  after  twenty 
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years,  the  whereabouts  of  all  relevant  parties  may  not  be  known,  and  medical  practices  may 
have  changed  dramatically. 

A  cap  on  noneconomic  damages,  such  as  pain  and  suffering,  has  been  an  element  in 
effective  tort  reform  at  the  state  level.  This  type  of  cap  does  not  limit  in  any  way  recovery 
for  economic  losses,  such  as  medical  care  expenses,  rehabilitation,  or  lost  income.  However, 
it  does  limit  what  could  otherwise  be  unlimited  recoveries  since  noneconomic  losses  are 
difficult  to  quantify,  as  well  as  for  which  to  insure.  A  cap  on  noneconomic  damages  is  a 
reasonable  approach  since  the  plaintiff  still  receives  full  compensation  for  economic 
damages.  ACOG  believes  $250,000  is  a  reasonable  cap  on  noneconomic  damages. 

Reform  of  punitive  damage  is  also  needed.  Limits  should  be  placed  on  these  damages,  with 
50%  of  punitive  damage  awards  going  to  a  state  disciplinary  fund.  ACOG  also  supports  a 
change  in  burden-of-proof  law  to  allow  use  of  "clear  and  convincing  evidence"  in  a  case 
where  a  health  care  professional  who  provided  delivery  services  but  not  prenatal  care  is 
sued,  rather  than  the  current  requirement  of  "preponderance  of  evidence." 

There  is  an  increased  risk  of  an  adverse  outcome  when  a  woman  has  not  received  prenatal 
care.  Adjusting  the  burden  of  proof  recognizes  the  increased  difficulties  the  health  care 
professional  faces  in  these  circumstances,  while  still  allowing  the  patient  who  thinks  she  was 
treated  negligently  recourse. 

The  current  system  for  compensating  injured  parties  is  time-consuming,  with  average  delays 
of  almost  five  years  in  ob/gyn  cases  before  payment  is  made.  It  is  also  inefficient,  with  as 
little  as  28%  of  the  malpractice  premium  dollar  going  directly  to  the  injured  parties.  To 
develop  and  test  such  a  system,  we  support  the  establishment  of  a  grant  program  to  provide 
funds  to  states  to  encourage  the  development,  implementation  and  evaluation  of  innovative 
systems  for  compensating  individuals  who  are  injured  in  the  course  of  receiving  health  care 
services.  These  grants  could  be  used  to  set  up  any  one  of  five  types  of  alternative  dispute 
resolution  (ADR)  programs. 

In  closing,  I  urge  Congress  to  seize  opportunity  and  pass  meaningful  tort  reform  ~  today's 
deplorable  liability  situation  can  no  longer  wait.  It  would  be  a  disservice  to  those  seeking 
health  care  if  we  enact  health  care  reform  without  addressing  this  critical  problem.  By 
passing  legislation,  you  can  change  stories  like  mine.  On  behalf  of  the  women  seeking 
obstetric  and  gynecologic  care  in  this  country,  I  beg  you  to  pass  legislation  that  will  allow 
them  access  to  the  care  they  want  and  deserve. 
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U.S.  MATERNACARE 

A  Synopsis  of  the  American  College  of  Obstetricians  and  Gynecologists' 
Proposal  for  Universal  Access  to  Maternity  Care 

Millions  of  pregnant  women  are  caught  in  the  gaps  in  the  current  health  care  system,  leaving 
their  health  status  in  a  vulnerable  position.  It  is  estimated  that  of  the  37  million  Americans 
under  the  age  of  65  who  are  uninsured,  9  million  are  women  of  childbearing  age.  The 
American  College  of  Obstetricians  and  Gynecologists'  (ACOG)  proposal  is  designed  to 
assure  that  all  women  have  access  to  a  full  range  of  maternity  care  services,  including  family 
planning  services  and  infant  care  for  one  year.  Access  to  our  health  care  system  is 
important  to  all  people,  but  if  a  starting  point  must  be  determined,  maternity  care  should 
be  that  first  step.  Pregnant  women  who  lack  health  insurance  are  less  likely  to  obtain 
adequate  prenatal  care  and  are  more  likely  to  face  a  poor  pregnancy  outcome  than  are 
women  with  health  insurance.  Effective  prenatal  care  also  reduces  maternal  and  infant 
mortality  and  can  reduce  the  rate  of  low-birthweight  babies  born  in  this  country. 

Employer-Provided  Insurance 

Our  proposal  builds  upon  the  strengths  of  the  existing  multiple  financing  and  delivery  system 
through  an  employer  mandate.  Employers  would  be  required  to  offer  maternity  care 
benefits  to  employees  who  work  more  than  17  1/2  hours  per  week  and  their  dependents. 
All  plans  would  cover  a  nationally  mandated  basic  benefits  package  that  included  maternity 
care.  Smaller  employers  would  have  the  choice  of  providing  insurance  or  paying  a  percent 
of  payroll  to  the  federal  government  to  cover  the  government's  cost  of  providing  such 
insurance  to  their  employees  through  a  government  program.  No  co-payments,  deductibles 
or  other  out-of-pocket  charges  for  any  of  the  services  in  the  basic  benefits  package  may  be 
charged  to  the  insured. 

Health  insurers  would  be  required  to: 

o    offer  the  maternity  care  package  to  all  employers, 

o    use  community  ratings  to  determine  the  price  of  maternity  care  coverage, 

o    continue  coverage  throughout  pregnancy,  until  the  end  of  the  60  day 

period  after  delivery, 
o    sell  policies  without  preexisting  condition  exclusions,  and 
o    retain  businesses  without  threat  of  cancellation  of  health  insurance  policy, 

except  for  specific  reasons  such  as  nonpayment  of  premiums  or  fraud. 

Government  Program 

Any  woman  who  does  not  have  employer-provided  maternity  care  coverage  will  be  eligible 
for  the  government-sponsored  program,  regardless  of  her  residency  or  citizenship  status.  For 
application,  a  woman  would  be  required  to  give  only  minimal  demographic  and 
documentation  data  regarding  her  pregnancy  and  her  lack  of  health  insurance.  Coverage 
for  pregnancy-related  care  would  be  immediate  upon  confirmation  of  pregnancy  and  would 
continue  for  60  days  after  delivery,  newborns  would  be  covered  from  birth  until  the  end  of 
the  month  of  their  first  birthday. 

Basic  Benefits  Package 

All  coverage,  whether  through  private  insurance  or  the  public  program,  will  include  the 
following  benefits  based  upon  the  health  status  of  the  woman  and  fetus:  pregnancy  diagnosis, 
abortion  services,  prenatal  care,  nutritional  counseling,  substance  abuse  counseling  and 
treatment,  prescription  drugs,  labor  and  delivery  in  a  facility  appropriate  for  the  anticipated 
obstetric  and  neonatal  risk,  postpartum  evaluation  and  services,  social  and  other  support 
services  as  needed  (such  as  case  management,  home  visiting  and  transportation),  and  health 
services  for  the  infant  for  at  least  one  year.  In  addition,  all  women  would  be  eligible  for 
family  planning  services,  including  sterilization  and  a  pre-pregnancy  related  health 
evaluation,  which  would  be  limited  to  one  such  visit  per  year. 
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Quality  Assurance 

Each  hospital,  birth  center  or  other  facility  would  be  required  to  operate  an  internal  quality 
assurance  program  meeting  federal  standards  set  by  the  Secretary  of  Health  and  Human 
Services  (HHS).  Additionally,  the  facility  will  be  required  to  contract  with  an  entity  certified 
by  HHS  to  review  periodically  the  care  provided  in  the  facility.  This  review  would  also 
examine  medical  occurrences  that  might  indicate  deficiencies  in  ambulatory  care.  State 
medical  boards  would  be  required  to  enter  into  agreements  with  state  and  local  professional 
societies  to  provide  review  of  unsafe  practices  and  other  such  conduct  by  health  care 
professionals.  Physicians  and  other  health  care  professionals  would  be  required  to  assure 
that  the  care  provided  meets  minimum  standards  by  maintaining  current  licensure  or 
certification. 

Cost  Containment 

Coordinated  delivery  of  obstetric  services,  accomplished  by  regionalization,  would  avoid 
duplication  of  costly  facilities  and  equipment  within  the  same  geographic  area.  Rates  for 
the  program  would  be  negotiated  at  the  state  level  by  relevant  providers  and  all  insurers  as 
a  group,  and  would  be  fair  and  adequate.  Any  reimbursement  differential  based  on  the 
patient's  risk  or  the  complexity  of  services  would  be  determined  by  state  negotiation. 
Balance  billing  would  be  permitted,  only  if  the  family  income  was  in  excess  of  200%  of  the 
federal  poverty  guideline,  the  case  was  not  a  medical  emergency,  or  if  there  was  a  limited 
choice  of  providers.  Administrative  costs  would  be  reduced  through  the  use  of  a  single, 
universal  claim  form  by  both  private  insurers  and  public  programs,  with  emphasis  on 
electronic  billing.  There  would  also  be  physician  education  on  the  cost  implications  of 
specific  practice  and  prescribing  patterns.  Health  care  professionals  would  automatically 
receive  reimbursement  for  services  provided  consistent  with  applicable  practice  guidelines. 

Malpractice  and  Tort  Reform 

Reduction  of  medical  malpractice  insurance  premiums  would  be  achieved  through  tort 
reform.  The  following  tort  reforms  would  apply  to  all  medical  malpractice  cases:  mandatory 
periodic  payment  of  all  future  damages  exceeding  $100,000;  a  $250,000  ceiling  on 
noneconomic  damage  awards;  claims  must  be  filed  within  2  years  from  the  date  the  alleged 
injury  should  reasonably  have  been  discovered,  but  in  no  event  more  than  4  years  from  the 
date  of  the  alleged  injury  (injuries  to  children  under  age  4  could  be  brought  until  the  child's 
8th  birthday);  punitive  damages  would  be  limited,  with  50%  of  any  amount  awarded  going 
to  a  state  disciplinary  fund;  attorney  contingency  fees  would  be  limited  according  to  a 
schedule;  awards  would  be  reduced  by  the  amount  of  items  paid  for  from  another  source, 
such  as  health  or  disability  insurance,  and;  "clear  and  convincing"  evidence  must  be 
established  when  a  physician  is  sued  who  provided  delivery  services  but  did  not  provide 
prenatal  care,  unless  it  was  a  group  practice  where  there  was  an  agreement  to  cover  for 
another  physician.  Grants  would  be  available  to  states  to  encourage  the  development, 
implementation  and  evaluation  of  innovative  systems  for  compensating  individuals  who  are 
injured  in  the  course  of  receiving  health  care  services.  These  grants  could  be  used  to  set 
up  any  one  of  five  types  of  alternative  dispute  resolution  programs. 


155 

Chairman  Stark.  I  want  to  thank  the  witnesses.  A  comment, 
first:  In  your  testimony,  I  think  you  indicated  that  California's  mal- 
practice reform  had  helped  to  control  the  State  reform  costs.  The 
evidence  was  quite  to  the  contrary.  It  may  have  held  down  the  pre- 
mium, but  we  still  have  the  second  highest  per  capita  cost  and  as 
stiff  a  growth  rate  as  any  State. 

So  there  is  precious  little  evidence  that  the  malpractice  reforms 
in  California  have  done  anything.  While  they  may  have  lowered  the 
premiums,  the  effects  certainly  didn't  pass  through  to  the  benefit 
of  the  beneficiaries  or  to  your  patients. 

I  will  address  that  comment  to  Drs.  Green  and  Corlin,  but  now 
it  is  conceivable  that  this  exercise  is  worth  doing  just  to  make  Dr. 
Green's  practice  more  friendly  to  physicians  and  to  see  that  we 
have  competent  physicians  practicing. 

My  question,  again,  to  both  Drs.  Corlin  and  Green,  in  a  personal 
sense,  how  would  you  change — let's  assume  for  a  minute  that  we 
just  some  ways  forbid  malpractice  liability  to  exist,  and  say  there 
would  be  some  jury  of  your  peers  who  would  decide  when  you  did 
something  wrong.  We  take  the  complete  worry  off  your  shoulders. 

How  would  you  change  the  way  you  practice  medicine?  Dr. 
Green,  what  would  you  do  differently  if  there  was  no  risk  of  the 
magnitude  that  exists  today  for  malpractice  liability? 

Dr.  Green.  Probably  there  would  be  a  much  more  pleasant  at- 
mosphere in  the  office  setting,  the  hospital  setting,  the  doctor-pa- 
tient relationship. 

In  reference  to  how  my  techniques  might  change,  honestly,  I 
must  say  that  probably  I  would  not  be  inclined  to  do  as  many  so- 
phisticated tests  as  I  feel  compelled  to  do  because  of  the  current 
situation. 

Chairman  Stark.  Which  kinds  of  tests? 

Dr.  Green.  Ultrasound  and  sonogram  tests  can  identify  what  is 
going  on  within  the  uterus  without  actually  invading  the  uterus.  I 
think  we  utilize  these  tests  well,  but  I  think  we  overutilize  them 
for  fear  if  we  don't  do  them  on  multiple  occasions,  something  might 
develop  and  that  will  come  back  to  haunt  us. 

Chairman  Stark.  Fair  enough.  Dr.  Corlin. 

Dr.  Corlin.  Thank  you,  Mr.  Stark. 

Chairman  Stark.  What  would  you  do  different  in  gastro- 
enterology? 

Dr.  Corlin.  Three  points,  Mr.  Stark.  First  of  all,  with  regard  to 
your  client-physician  data  to  indicate  that  the  rate  of  increase  of 
medical  care  costs  in  California  has  been  less  than  that  in  the  rest 
of  the  Nation  and  particularly  at  a  time  when  within  California  the 
rate  of  increase  of  medical  care  costs  has  trailed  below  the  rate  of 
increase  of  other  costs — and  we  will  submit  to  you  that  documenta- 
tion later  on. 

I  will  answer  your  question,  but  I  don't  think  we  should  com- 
pletely eliminate  the  risk  of  liability.  Let  me  respond  to  your  ques- 
tion if  we  theoretically  did.  I  also  would  practice  in  an  environment 
where  I  did  a  significantly  reduced  number  of  ancillary  tests  and 
x  rays  where  I  ordered  them  more  than  did  them. 

It  is  fairly  routine  to  see  x  ray  reports  virtually  always  come 
back  in  circumstances  where,  if  you  can  do  either  an  echo  scan  or 
a  CT  scan  or  an  MRI,  or  under  circumstances  where  you  can  do 
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a  scan  or  a  barium  enema,  or  one  or  another  test  that  the  radiolo- 
gist responds  to  what  he  or  she  sees  on  the  films  but  feels  nec- 
essary to  protect  themselves  by  saying,  if  clinically  indicated,  cor- 
relation with,  one  of  the  others,  would  be  indicated. 

And  this  is  clearly  put  on  not  in  any  way  of  interpreting  the 
scan,  but  because  in  his  or  her  memory,  either  he  or  she  or  some- 
body he  or  she  knows  was  sued  for  not  having  done  it.  So  there  is 
this  tremendous  tendency  to  overutilize.  I  don't  think  any  of  us  can 
quantify  it  exactly,  but  all  of  us  can  tell  you  very  honestly  that  it 
does  exist. 

Chairman  Stark.  So  if  I  understand  this,  Dr.  Green  and  Dr. 
Corlin,  you  both  save  some  premium  dollars,  some  costs  in  mal- 
practice premiums. 

Dr.  Corlin.  No.  I  never  paid  a  penny  in  malpractice  premiums. 

Chairman  Stark.  You  don't  buy  it. 

Dr.  Corlin.  I  have  it.  My  patients  pay  it. 

Chairman  Stark.  That  is  all  right.  Then  you  are  suggesting  to 
me  that  you  would  lower  your  fees  by  the  amount  of  the  savings — 
I  like  that  idea.  That  makes  this  exercise  even  more  interesting. 

Dr.  Corlin.  In  our  office,  what  we  do  on  an  annual  basis,  with 
the  obvious  exception  of  Medicare  where  we  can  control  it,  we  take 
a  look  at  our  year-to-year  changes  in  overhead  and  we  factor  in 
four  costs:  What  increases  we  have  had  to  give  in  salary  to  our  em- 
ployees; how  our  rent  has  changed;  we  have  five  or  six  high  volume 
supply  items  we  buy,  what  the  cost  of  them  has  changed;  and  how 
our  liability  insurance  premiums  changed. 

And  fortunately  in  California,  that  virtually  has  always  been  a 
zero,  or  in  several  of  the  past  10  years,  it  has  been  a  negative 
which  has  helped  to  offset  other  increases.  We  factor  that  into  our 
overhead. 

Chairman  Stark.  Dr.  Green,  I  presume  that  the  only  advantage 
to  you  and  to  your  patients  would  be  the  reduction  in  the  premium 
in  that  you  don't  participate  in  the  costs  or  billings  for  sonograms 
or  ultrasounds?  So  basically,  your  patients'  costs  would  be  adjusted 
at  most  by  their  share  of  the  premium  and  the  cost  of  the  tests 
would  be  something  that  the  insurance  companies  or  whomever 
pays  for  the  costs  of  the  sonograms  would  save.  It  wouldn't  affect 
your  patients'  costs?  Is  that  correct? 

Dr.  Green.  No,  sir.  No,  sir.  That  is  not  correct.  It  would  certainly 
save  on  the  entire  cost  of  the  health  care  bill  for  that  patient. 

Chairman  Stark.  But  not  insofar  as  your  billing  them.  You  don't 
bill  them  for  the  ultrasound  or  sonogram? 

Dr.  Green.  No,  sir. 

Chairman  Stark.  I  am  saying  the  only  change  in  your  billing  to 
the  patient  would  be  whether  or  not  you  would  choose  to  adjust 
whatever  savings  come,  which  in  your  case  would  be  substantially 
more,  I  suspect,  than  in  Corlin's. 

Dr.  Green.  That  is  correct  to  a  point.  My  philosophy  for  the  of- 
fice: If  my  malpractice  insurance  goes  up,  then  the  office  fees  do. 
If  the  malpractice  premium  stays  the  same,  there  will  be  no 
change.  If  the  malpractice  premium  goes  down,  then  the  cost  of 
having  a  doctor  such  as  me  take  care  of  you  will  go  down. 

Chairman  Stark.  I  like  that.  That  makes  good  sense  to  me.  Will 
the  hospitals  do  the  same  thing,  Mr.  Leech. 
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Mr.  Leech.  Mr.  Chairman,  the  entire  copy  of  services  that  are 
rendered  by  a  hospital  would  include  both  the  personnel  liability  is- 
sues, which  would  relate  to  nursing  and  other  kinds  of  individuals, 
not  physicians  who  are  typically  in  the — I  am  speaking  of  a  situa- 
tion where  hospitals  don't  have  employed  physicians. 

That  component  goes  into  the  billing,  as  well  as  additional  kinds 
of  equipment  that  may  or  may  not  be  necessary,  depending  upon 
the  treating  physician's  use  of  equipment.  So  to  the  extent  that  we 
are  required  to  have  or  end  up  with  fewer  costs  associated  with  li- 
ability insurance  premiums,  it  relates  to  both  personnel  and  equip- 
ment. 

And  in  determining  what  charges  we  will  make  to  the  public, 
clearly  the  hospitals  would  take  liability  costs  into  consideration  in 
determining  what  their  ultimate  charges  would  be.  I  feel  to  the  ex- 
tent the  premiums  went  down,  at  least  as  far  as  AHA  hospitals  are 
concerned,  as  well  as  clients  that  I  have,  that  that  would  be  a  sig- 
nificant portion  of  any  reduction  that  could  be  made  directly  to  pa- 
tients for  hospital  services. 

Chairman  Stark.  So  you  would  favor  reducing  the  costs  to  the 
patients  or  the  insurer  to  the  extent  you  could  identify  a  savings 
from  reduced  premiums? 

Mr.  Leech.  Absolutely. 

Chairman  Stark.  Great.  Thank  you. 

Mr.  Thomas. 

Mr.  Thomas.  Thank  you,  Mr.  Chairman. 

Dr.  Corlin,  your  statement  on  the  second  page  in  which  you  say, 
we  submit  that  avoidable  mistakes  are  never  acceptable  on  the  bot- 
tom when  you  are  talking  about  the  question  of  negligence,  and  it 
is  not  just  incompetent  doctors.  We  have  talked  primarily  in  terms 
of  the  changes  in  malpractice  in  terms  of  costs,  dollars  and  cents. 

The  thing  I  guess  that  gets  me  more  excited  as  a  nondoctor  and 
a  nonlawyer,  is  the  fact  that  what  I  am  beginning  to  see  and  I 
think  the  California  plan  helps  offer  that  a  little  bit,  is  the  positive 
things  that  can  occur  in  the  way  in  which  doctors  relate  to  patients 
if  we  can  make  changes  in  malpractice  and  the  way  in  which  doc- 
tors relate  to  doctors. 

Because  if  we  could  agree,  and  everyone  would  with  that  state- 
ment, one  of  the  ways  to  avoid  avoidable  mistakes,  rather  than 
punish  in  terms  of  a  financial  disincentive,  would  be  increased  com- 
munication, ongoing  understanding  that  education  is  valuable  in- 
service  and  otherwise.  And  guidelines  which,  if  disseminated,  seem 
to  be  acceptable,  especially  as  indicated  by  the  professionals  them- 
selves, can  actually  increase  the  quality  of  care  for  more  people. 

And  that  as  you  indicated  in  terms  of  the  tests  and  you,  Dr. 
Green,  as  well,  the  sad  thing  is  that  the  current  condition  tends  to 
play  down  the  interpretive  ability  of  that  doctors  have  from  knowl- 
edge and  experience  and  substitute  a  series  of  ongoing  tests  which 
cost  money,  but  probably  don't  really  change  what  you  are  going 
to  do  in  the  end.  And  that,  in  fact,  reduces  your  opportunities  for 
that  interpretive  ability  that,  after  all  you  went  to  school,  you 
spent  all  those  years  practicing. 

But  having  said  that,  let  me  ask  you,  you  several  times,  Dr. 
Corlin — and  incidentally,  you  are  from  California  and  you  practice 
in  California  and  you  like  the  MICRA  structure  that  you  have  in 
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California.  I  am  thinking  about  introducing  a  bill  which  will  closely 
parallel  the  California  structure  as  a  model  that  people  can  react 
to. 

One  of  the  things  I  am  thinking  about  from  the  California  model, 
and  I  would  invite  your  reaction,  would  be  to  eliminate  the  joint 
and  several  liability  aspect.  That  is  not  in  the  California  law. 
Would  you  consider  that  a  plus  or  a  minus? 

Dr.  Corlin.  Several  years  ago,  in  California,  we  passed  propo- 
sition 51,  Mr.  Thomas,  which  did  eliminate  joint  and  several  liabil- 
ity for  the  noneconomic  damage  portion  of  an  award.  We  supported 
that  effort.  The  major  beneficiaries  of  that  were  municipalities  and 
utilities.  That  individual  component  in  and  of  itself  affects  physi- 
cians, and  I  would  believe  hospitals,  but  certainly  physicians  very, 
very  little. 

I  think  there  was  very  clear  evidence  that  municipalities  and 
utilities  were  major  beneficiaries.  I  think  as  regards  to  medicine, 
it  is  a  very  small  point  by  itself. 

Mr.  Thomas.  The  other  concern  I  have  is  when  someone  asks,  all 
right,  changes  have  been  made,  show  me  in  dollars  and  cents 
where  it  has  made  a  difference.  Especially  if  you  are  talking  about 
a  State  like  California  in  terms  of  population,  not  just  the  size  in- 
creases, but  the  makeup  of  population  as  it  changes,  California  is 
not  static.  That  is  true  in  other  areas  as  well. 

We  heard  from  the  GAO  in  the  panel  prior  to  yours  that,  in  their 
surveys  of  States  attempting  to  change  relationships  under  mal- 
practice and  the  tort  reform  areas  and  others,  that  they  didn't  see 
any  evidence  that  current  laws  dealing  with  restraint  of  trade, 
antitrust  made  any  difference  at  all. 

If  you  are  in  a  structure  and  perhaps  Mr.  Smarr  might  want  to 
respond  to  this  as  well,  in  which  we  are  looking  for  a  solution  with- 
in the  profession,  either  doctor  to  doctor  or  hospital  to  hospital  or 
doctors  to  hospital.  Have  any  of  you  in  discussions  with  your  col- 
leagues or  looking  for  solutions  tound  that  you  were  bumping  up 
against  restraint  of  trade  or  antitrust  in  trying  to  move  forward 
with  solutions  that  you  thought  were  good  and  worthy  but  couldn't? 

Dr.  Corlin.  Yes,  sir.  I  can  give  you  two  examples,  one  of  which 
happened  at  my  hospital  and  one  of  which  happened  elsewhere 
within  southern  California.  We  had  within  our  department,  a  gas- 
troenterologist,  one  physician  who  on  audit  of  charts  several  sys- 
tems of  concern  to  the  remaining  members  of  the  gastroenterology 
section,  fell  out  of  audit. 

We  held  a  meeting  of  the  section.  We  invited  this  one  particular 
physician  to  come  and  we  presented  these  results.  This  particular 
physician  was  particularly  argumentative,  and  we  were  very  care- 
ful to  be  very  gentle  in  the  way  we  addressed  it,  indicating  that 
we  were  concerned  about  helping  him  specifically  to  set  up  a 
proctory  situation. 

The  response  of  this  physician  was  you  are  just  trying  to  inter- 
fere with  my  practice.  You  are  trying  to  steal  my  patients  from  me. 
I  am  going  to  get  my  lawyer.  This  is  an  antitrust  issue  and  also, 
by  the  way,  you  are  only  attacking  me  because  I  am  a  member  of 
a  minority.  The  fact  that  with  one  exception,  everybody  else  in  the 
section  was  a  member  of  a  minority,  too,  seemed  to  be  lost  on  him. 
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Those  were  the  two  issues  raised  and  it  really  chilled  our  ability 
to  get  voluntary  compliance  with  restrictions  of  this  physician 
doing  a  couple  of  procedures  until  we  could  help  him  pick  up  the 
skills  he  needed. 

Secondly,  there  is  an  obstetrician-gynecologist  in  Los  Angeles,  an 
extremely  litigious  person  who  wound  up  already  suing  seven  or 
eight  different  doctors  who  testified  against  her,  so  I  will  confine 
my  comments  to  what  is  in  the  public  record.  She  was  accused  of 
charging  between  up  to  as  mucn  as  $40,000  for  hysterectomies, 
that  is  not  an  error  in  my  reporting.  It  is  an  error  in  what  she  did, 
obviously. 

The  medical  board  held  a  hearing  for  a  variety  of  reasons  includ- 
ing which  she  had  been  kicked  off  the  staff  of  more  than  one  hos- 
pital and  they  concluded  there  were  at  least  six  reasons,  any  one 
of  which  would  result  in  her  losing  her  license  and  for  all  six  of 
those  reasons,  they  ordered  her  license  revoked. 

By  playing  various  games  with  the  courts,  which  are  beyond  my 
ability  to  understand  the  details  of,  SV2  years  later,  she  still  is 
practicing  at  a  little  dinky  hospital  that  I  wouldn't  let  my  dog  go 
to,  but  she  is  still  practicing  including  going  on  television  and  TV 
talk  shows  and  so  on.  It  is  a  circumstance  where  the  physicians  in 
the  community  want  to  police  ourselves  but  have  been  unable  to  do 
so. 

Mr.  Thomas.  If  you  are  in  California,  you  like  what  California 
is  doing.  Nevertheless,  I  believe  you  testified  you  think  there 
should  be  a  Federal  solution  to  the  malpractice. 

Dr.  Corlin.  I  think  Federal  solutions  would  do  two  things:  Num- 
ber one,  it  would  protect  our  California  law  because  attempts  will 
be  made  to  dismantle  it,  we  are  sure;  and  secondly,  there  have 
been  numerous  attempts  throughout  the  rest  of  the  country  to 
adopt  the  California  model  which  have  met  with  only  extremely 
limited  success. 

And  what  we  would  advocate  would  be  the  combination  of  Cali- 
fornia MICRA  law,  and  if  the  Maine  experience  bears  out  to  prove 
to  be  as  beneficial  as  it  is  hoped  to  be,  adding  that  to  it  on  a  na- 
tionwide basis. 

Mr.  Thomas.  Dr.  Green,  I  assume  you  would  prefer  a  Federal 
malpractice  change,  given  your  testimony? 

Dr.  Green.  Very  much  so.  We  don't  have  a  sectional  problem,  so 
we  can't  come  up  with  a  sectional  solution.  The  50  individual 
States  are  trying  their  best  to  do  something  right  for  the  people 
who  need  medical  care  is  not  working.  We  need  a  Federal  solution 
to  a  nationwide  problem. 

Mr.  Thomas.  And  finally,  might  I,  with  the  physicians  finally  de- 
ciding that  the  only  way  that  tney  can  get  reasonable  prices  on  the 
risk  question  was  to  create  their  own  insurance  companies,  the  ad- 
ministration's suggested  solution  of  an  industry-wide,  I  understand 
Kaiser  Permanente  requires  mandated  arbitration  if  you  are  going 
to  be  within  that  structure. 

Is  that  in  part  because  the  doctors  are  basically  employees  of  the 
structure,  and  in  what  way  as  physicians  insuring  physicians 
would  they  believe  that  the  industry-based  malpractice  model 
would  be  sufficient  for  their  concerns  about  protection  from  suits? 
Do  they  like  it?  Is  it  adequate? 
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Mr.  Smarr.  An  industry-based  model  as  in  enterprise  liability? 
Mr.  Thomas.  Fine. 

Mr.  Smarr.  No,  physicians  are  not  comfortable  with  that.  They 
are  very  concerned  about  the  interplay  between  the  business  ven- 
ture of  the  accountable  health  plan,  vis-a-vis  their  individual  rights 
to  practice  and  to  defend  their  actions.  Most,  in  fact,  I  think  vir- 
tually all  of  other  member  companies,  the  policies  they  issue  have 
consent  to  settle  clauses  in  them  which  is  somewhat  different  than 
the  commercial  market. 

And  physicians  are  very  interested  in  when  carriers  settle  their 
claims.  And  the  practice  has  been  that  if  the  claim,  if  you  can  settle 
it  out  for  $5,000  and  not  worry  about  litigating  the  claim,  then  the 
commercial  carriers  will  do  that.  That  is  an  economic  settlement. 

Our  companies  on  a  whole  will  not  do  that.  They  will  spend  the 
$26,000  it  takes  to  go  to  court  to  defend  a  claim,  and  the  physician 
plays  an  active  role  in  that  and  the  physicians  are  very  interested 
in  controlling  their  liability  situation. 

Mr.  Thomas.  What  about  the  number  of  claims  based  upon  the 
difference  in  terms  of  the  way  it  is  done?  Is  there  any  evidence  that 
the  willingness  to  go  all  the  way  to  extend  the  money  to  vindicate 
yourself  produces  fewer  claims. 

Mr.  Smarr.  We  believe  it  does.  I  have  personally  seen  in  Penn- 
sylvania where  the  trial  bar  was  very  aware  of  the  substance  or  po- 
sition of  a  carrier  and  they  incur  expenses  to  bring  a  claim,  and 
when  they  only  prevail  on  one  out  of  three,  they  have  to  be  very 
careful  about  the  claims  going  on. 

Mr.  Thomas.  Mr.  Chairman,  thank  you  very  much  for  the  gener- 
ous time. 

Mr.  Levin  [presiding].  Mr.  Andrews. 

Mr.  Andrews.  Dr.  Corlin  and  Mr.  Leech,  clearly  the  signal  has 
been  given  that  there  is  going  to  be  malpractice  reform  and  tort  re- 
form in  this  overall  umbrella  of  health  care  reform.  Everyone  recog- 
nizes that  this  current  system  we  have  contributes  to  the  excessive 
costs  and  that  a  change  is  needed,  including  Mrs.  Clinton.  She 
spoke  eloquently  on  numerous  occasions  about  the  need  for  tort  re- 
form. 

Let  me  ask  you,  though,  Dr.  Corlin  and  Mr.  Leech,  to  address  a 
hypothetical  for  me.  Let  s  assume  hvpothetically  that  the  patient  is 
under  a  doctor's  care  in  the  hospital  and  because  of  the  doctor's  ac- 
tions and  negligence,  and  because  of  the  hospital's  negligence,  that 
person  is  terribly  disfigured,  paralyzed,  unable  to  perform  any 
work,  any  service,  is  turned  into  a  horrible  defaced  patient  and  is 
a  young  person,  the  file  would  be  so  egregious  that  it  would  make 
both  of  you  angry  to  read  the  file. 

Are  you  suggesting  that  in  a  case  like  that,  hvpothetically,  that 
punitive  damages  or  joint  and  several  liability  wouldn't  be  appro- 
priate? 

Dr.  Corlin.  First  of  all,  it  is  my  belief  that  the  joint  and  several 
issue  with  regard  to  medical  liability  is  an  almost  insignificant 
item.  The  history  of  where  that  has  come  into  effect,  as  I  said, 
there  was  a  classic  case  in  California.  Very  briefly,  it  was  a  16- 
year-old  who  was  drunk  who  took — got  in  her  father's  car  which 
represented  most  of  the  family's  assets,  ran  a  stop  sign,  hit  a  boy 
on  a  bicycle,  rendered  the  boy  paraplegic.  $6  million  judgment.  She 
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was  found  99  percent  liable.  The  city,  and  I  believe  it  was  Redondo 
Beach,  was  found  1  percent  liable  because  a  stop  sign  on  private 
land  over  which  the  city  held  an  

Mr.  Andrews.  I  am  not  interested — let  me  just,  because  I  only 
have  5  minutes  and  I  wouldn't  want  to  overrun  my  time.  I  know 
anecdotally  each  of  us  can  think  of  terrible  situations  where  the 
joint  and  several  liability  aspects  of  our  tort  law  are  abused  and 
we  have  crazy  results  that  don't  make  a  lot  of  logical  sense.  But 
let's  go  back  to  my  hypothetical.  Let's  assume  

Dr.  Corlin.  I  don't  think  joint  and  several  is  a  big  issue. 

Mr.  Andrews.  Just  1  second.  I  didn't  ask  you  whether  you 
thought  it  was  a  big  issue  or  not.  I  asked  you,  in  a  case,  if  you 
opened  a  file  and  you  read  that  file,  it  would  make  you  angry  at 
the  contributors  to  this  patient's  predicament.  In  the  suffering  that 
this  patient  would  have  to  endure  for  30  or  40  years  the  remainder 
of  their  life  would  be  insufferable  and  would  make  you  mad  at  not 
only  the  actions  of  the  doctor,  but  the  hospital  or  other  people  in- 
volved in  the  chain. 

Are  you  saying,  in  that  particular — in  that  kind  of  hypothetical 
case,  joint  and  several  liability  would  not  be  appropriate  and  that 
punitive  damages  would  not  be  appropriate? 

Dr.  Corlin.  I  don't  know  enough  about  the  issue  of  punitive 
damages  to  respond  and  I  am  not  trying  to  cop  an  issue.  It  is  some- 
thing I  am  not  familiar  with  because  they  almost  never  are  in- 
volved in  professional  liability.  I  can  tell  you  specifically,  to  your 
other  point,  Mr.  Andrews,  I  don't  view  the  waiver  of  joint  and  sev- 
eral or  whatever  the  technical  legal  term  is  as  a  significant  issue. 
It  is  not  a  part  of  what  the  AMA  is  asking  for  in  tort  reform. 

Mr.  Leech.  May  I  respond,  Congressman?  First  of  all,  we  know 
that  mistakes  are  going  to  be  made,  and  you  obviously  described 
one  which  is  a  very  egregious  mistake.  And  let's  assume  there  is 
negligence  and  something  was  done  very  improperly  by  a  physician 
and  by  nurses.  We  are  not  taking  the  position  that  people  who 
have  been  injured  by  the  legitimate — not  legitimate,  but  by  ac- 
tual— negligence  of  provider  should  not  be  cared  for. 

The  question  is:  Who  should  pay  for  it  and  what  is  the  most  effi- 
cient way  in  an  overall  aggregate  way  to  take  care  of  those  kinds 
of  problems  because,  unfortunately,  those  problems  will  continue  to 
exist. 

What  we  would  look  at  in  your  example  would  be  that  to  the  ex- 
tent that  the  hospital  had  active  participation  in  the  negligence, 
that  clearly  they  ought  to,  on  the  basis  of  the  proportion  that  was 
assessed  by  the  jury,  be  responsible  for  their  share  of  whatever 
those  damages  are. 

To  the  extent  that  the  hospital  was  extremely  egregious  and  irre- 
sponsible in  dealing  with  the  patient,  perhaps  punitive  damages 
might  be  appropriate  under  those  circumstances.  Because  punitive 
damages  are  not  to  compensate  victims,  they  are  to  penalize  the  vi- 
olator. And  the  joint  and  several  issue  is,  well,  is  there  enough 
money  to  go  around  to  adequately  and  equitably  compensate  a  per- 
son who  has  been  legitimately  injured? 

And  under  those  circumstances,  if  the  physician  had  no  insur- 
ance, let's  say,  or  limited  insurance,  then  perhaps  it  would  be  ap- 
propriate to  have  the  joint  and  several  responsibility  apply  to  the 
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hospital.  But  in  the  overall  sense,  in  a  broad  policy  sense,  what 
AHA  is  saying  is  that  we  would  like  to  ensure  that  hospitals  are 
held  responsible  for  their  part  of  the  negligence  and  other  providers 
are  held  responsible  for  theirs,  and  not  to  use  hospitals  or  other 
networks  as  a  deep  pocket. 

If— may  I?  Because  I  think  this  gets  into  the  real  issue  of  how 
we  are  going  to  reform  this  health  care  system.  We  have  talked 
about  enterprise  liability.  To  the  extent  that  an  enterprise  involves 
a  vertically  integrated  set  of  providers,  let's  say  physicians,  long- 
term  care,  hospitals,  acute  care  facilities  as  well  as  outpatient  clin- 
ics, perhaps  an  insurance  company,  and  they  are — all  of  those  ele- 
ments have  an  economic  risk  in  that  network — then  as  long  as 
there  is  economic  risk  of  each  one  of  those  elements,  then  that  net- 
work itself  can  in  effect  police  itself  and  that  will  provide,  we  feel, 
a  much  more — much  more  assurance  of  delivery  of  quality  health 
care  than  the  fragmented  system  we  have  now.  Because  we  end  up 
pointing  fingers  at  one  another  and  that  doesn't  solve  our  overall 
problem. 

Mr.  Andrews.  But  to  recap,  because  the  red  light  is  on,  so  I  want 
to  finish  so  others  can  ask  you  all  questions.  As  you  are  saying,  the 
American  Hospital  Association  is  not  opposed  to  punitive  damages 
in  an  appropriate  case  or  ioint  and  several  liability  in  an  appro- 
priate case.  I  guess  really  that  is  my — that  is  the  point  of  my  ques- 
tion. 

Mr.  Leech.  Yes,  subject  to  deferment  to  my  counsel. 

Mr.  Andrews.  Dr.  Corlin,  in  an  appropriate  case,  would  punitive 
damages  be  acceptable  to  the  American  Medical  Association? 

Dr.  Corlin.  We  don't  have  specific  policy  that  I  am  aware  of  be- 
cause in  none  of  the  discussions  concerning  liability  has  that  issue 
come  up.  And  I  can't  give  you  an  answer  now.  I  will  see  to  it  that 
our  staff  provides  you  with  a  written  answer  very  quickly. 

Mr.  Andrews.  In  your  opinion,  should  she  be? 

Dr.  Corlin.  I  think  if  there  is  something  which  is  so  egregious 
as  opposed  to  a  physician  making  an  error  of  judgment  or  a  mis- 
take, for  instance,  somebody  operating  while  drunk,  I  think  under 
those  circumstances,  as  my  personal  opinion,  I  think  it  might  well 
be. 

Mr.  Andrews.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Levin.  Mr.  Grandy.  I  think  Mr.  Grandy  was  here. 

Mr.  Grandy.  I  was  here  with  you.  I  am  going  to  yield  to  Mrs. 
Johnson  at  this  time.  She  has  to  leave,  so  I  will  yield  my  time  to 
her. 

Mrs.  Johnson.  Thank  you,  Mr.  Chairman.  And  I  thank  the  panel 
for  your  really  excellent  testimony  and  for  your  kind  references  to 


Just  for  your  information,  when  I  first  introduced  malpractice 
legislation  starting  3  years  ago,  we  did  have  a  hearing  and  the  po- 
larization of  opinion  at  that  time,  and  the  lack  of  real  depth  of  un- 
derstanding of  how  serious  a  matter  this  was,  was  very  evident. 

And  so  not  only  have  Members  of  Congress  come  a  long  way 
where  I  think  most  Members  realize  we  really  have  to  do  some- 
thing about  this,  but  also  the  public  in  general  in  America  has 
begun  to  understand  the  systemic  problems  that  have  been  created 
by  our  system  of  malpractice. 
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So  I  certainly  join  you,  Dr.  Green,  in  feeling  that  we  have  to 
move  on  this  immediately  and  I  would  call  Members'  attention  to 
something  in  your  testimony  that  unfortunately  you  didn't  get  time 
to  air.  But  the  story  about  the  West  Virginia  obstetrician  who  at 
35  had  to  leave  the  practice  of  obstetrics  because  she  lived  in  a 
poor  area  and  could  not  pass  the  costs  on  to  her  patients  is  a  very 
sobering  example  of  the  impact  of  this  problem  on  availability  of 
services  in  poor  areas. 

I  wanted  to  commend  you,  Dr.  Green,  in  your  testimony  on  the 
proposal  for  a  grant  program  that  would  help  pilot  some  innovative 
solutions  to  some  aspects  of  this  problem.  But  no  one  has  discussed 
the  burden  of  proof  issue  that  you  raise  in  your  testimony  on  page 
6.  That  is  a  particular  problem  for  obstetricians  who  have  not  been 
able  to  provide  prenatal  care.  Some  obstetricians  are  required  to 
perform  the  deliveries  without  having  had  the  opportunity  to  pro- 
vide prenatal  care. 

Could  you  enlarge  a  little  bit  on  that  issue  of  burden  of  proof? 

Dr.  Green.  The  court  system  says  that  the  preponderance  of  the 
evidence,  meaning  that  if  the  majority  of  the  evidence  indicates 
that  there  has  been  some  malpractice  committed  by  the  physician. 
There  is  a  problem  with  delivering  a  patient  who  you  have  never 
had  the  opportunity  to  provide  prenatal  care  for  during  the  9 
months  of  prenatal  care. 

There  are  many  problems  that  might  come  up  and  you  haven't 
had  the  opportunity  to  handle  those  problems,  but  they  are  being 
dumped  on  your  door  step  at  the  time  of  delivery.  And  one  does  the 
best  that  one  can,  but  you  can't  change  what  has  already  come 
about.  So  we  are  suggesting  that  there  be  more  detailed  and  criti- 
cal evidence  be  required  for  winning  such  a  suit  rather  than  just 
a  general  preponderance  of  the  evidence,  as  in  other  cases. 

Mrs.  Johnson.  A  higher  standard  of  evidence? 

Dr.  Green.  Yes. 

Mrs.  Johnson.  This  leads  to  another  question  that  I  want  to 
raise  that  hasn't  been  raised  to  this  point,  and  that  is  the  impact 
of  our  malpractice  system  on  the  dialog  between  the  physician  and 
the  patient  and  what  it  has  done  to  the  level  of  trust  and  rapport 
that  is  necessary  to  high  quality  care. 

Any  one  of  you  who  would  care  to  comment? 

Dr.  Green.  My  idea  of  being  a  physician  was  to  be  a  good  old 
Marcus  Welby  type  doctor.  Everybody  in  the  town  knew  you.  You 
took  care  of  everybody.  Everybody  sort  of  loved  you  and  respected 
you  and  you  did  your  "doggonedest"  to  take  good  care  of  everybody. 
That  is  just  not  reality  nowadays.  I  think  that  some  patients — and 
I  am  not  saying  this  prejudgingly — probably  see  the  adversarial  re- 
lationship as  very  profitable  sort  of  maybe  playing  Lotto  America. 

Mrs.  Johnson.  That  is  interesting.  Can  you  give  any  examples 
of  that? 

Dr.  Green.  I  have  had  patients  say  to  colleagues  of  mine,  Dr.  X, 
it  is  not  really  your  money,  so  if  we  sue  you,  and  you  have  to  pay 
us  $1  million,  it  is  not  coming  out  of  your  pocket.  But  they  fail  to 
see  the  bigger  picture.  That  it  is  invariably  coming  out  of  all  of  our 
pockets  at  some  point.  We  are  all  liable  to  pay  at  some  point  along 
the  way,  and  because  the  money  might  be  coming  directly  from  the 
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insurance  company  as  opposed  to  physically  out  of  the  doctor's 
pocket  does  not  justify  the  action  as  far  as  I  am  concerned. 

Mr.  Smarr.  I  would  like  to  speak  to  that,  if  I  could.  As  a  patient, 
when  I  or  a  member  of  my  family  goes  to  see  a  physician,  they  see 
where  I  work.  Until  a  year  ago,  I  worked  for  a  medical  malpractice 
insurance  company  and  they  treat  my  family  with  utmost  concern 
over  the  liability  situation. 

I  have  been  told  point-blank,  because  you  work  for  a  medical 
malpractice  insurance  company,  I  have  got  to  cross  every  at"  and 
dot  every  V  and  get  it  right.  And  I  can  see  that  adversarial  rela- 
tionship. It  is  really  not  adversarial,  but  a  situation  of  great  cau- 
tion. 

Mrs.  Johnson.  Dr.  Corlin. 

Dr.  Corlin.  I  would  agree  with  all  of  those  items.  I  think  we  are 
excessively  cautious  at  times,  and  also  it  has  interfered  with  the 
physician-patient  relationship  to  the  extent  that  we  have  to  pass 
along  those  fees.  When  a  neurosurgeon  in  Miami  has  to  pay 
$185,000  a  year  and  the  ordinary  surgeon  does  120  operations  a 
year,  that  is  $1,500  per  case  that  has  to  be  added.  That  is  an  added 
burden  on  the  patient. 

And  when  the  Medicare  fund  has  to  pay  twice  as  much  in  devi- 
ation from  average,  in  the  reimbursement  under  the  RBRVS  in 
Florida  as  they  do  in  California,  that  is  a  problem  not  just  for  the 
individual  doctor-patient  relationship,  but  for  the  cost  of  the  Fed- 
eral Government. 

I  would  like  to  see  those  things  corrected.  You  know,  we  hear  a 
lot  about  comparing  the  United  States  with  other  countries.  Our 
malpractice  premiums  are  8  times  what  they  are  in  Canada,  25 
times  what  they  are  in  England.  And  although  the  way  we  pay  for 
health  care  is  different,  the  health  care  we  deliver  is  virtually  the 
same  and  the  standards  of  care  are  within  inches  of  each  other. 

And  I  simply  refuse  to  believe  that  doctors  in  the  United  States 
are  8  times  as  bad  as  doctors  in  Canada  or  25  times  as  bad  as  doc- 
tors in  England. 

Mrs.  Johnson.  Lastly,  because  my  time  is  up,  Dr.  Green,  who  is 
going  to  take  over  your  practice  when  you  retire?  Do  you  have 
younger  partners?  Are  there  other  younger  obstetricians  in  your 
neighborhood  who  are  going  to  absorb  your  patient  load? 

Dr.  Green.  I  am  in  solo  practice,  so  I  have  no  one  expected  to 
take  over  my  practice.  I  would  like  to  consider  myself  still  a  young 
doctor  with  many  years  yet  to  go.  When  you  finish  your  residency 
program  and  you  are  attempting  to  go  into  practice  nowadays  as 
an  obstetrician-gynecologist,  it  is  just  prohibitive.  You  almost  have 
to  commit  yourself  to  a  managed  care  program  because  there  is  no 
way  you  can  come  out  of  a  residency  and  assume  all  of  the  over- 
head that  would  be  necessary  for  you  to  open  up  your  private  office. 
It  just  is  not  financially  feasible. 

Mrs.  Johnson.  Do  you  see  in  Washington,  D.C.  any  difficulty  in 
attracting  obstetricians  to  high  risk  areas? 

Dr.  Green.  Well  you  know,  Mrs.  Johnson,  that  is  a  whole  other 
can  of  worms.  And  I  am  not  being  a  wiseguy  in  saying  that,  but 
here  in  Washington,  we  have  no  tort  reform  and  I  am  not  saying 
that  to  be  snide,  I  am  saying  that  because  it  is  a  fact.  And  so  when 
a  person  can  just  go  to  Northern  Virginia  or  to  Silver  Spring  Or 
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Wheaton  or  Bethesda  and  open  up  a  practice  and  still  be  in  the 
same  metropolitan  area,  but  have  cost  of  providing  the  care  that 
they  want  to  provide  is  significantly  lessened.  This  is  true  in  Mary- 
land and  Virginia  because  there  are  some  type  of  tort  reform  legis- 
lation there. 

Mrs.  Johnson.  Powerful  case  for  national  reform.  Thank  you, 
Mr.  Chairman. 

Mr.  Levin.  Let's  see.  Let  me  withhold  questions  until  after  you, 
Mr.  Grandy,  and  Mr.  McCrery  here. 
Mr.  Grandy.  Thank  you,  Mr.  Chairman. 

Dr.  Green,  I  have  a  quick  question  for  you  and  then  I  think  a 
longer  question  for  Dr.  Corlin  and  Mr.  Leech  but  I  want  to  go  back 
to  something  that  Chairman  Stark  mentioned  in  his  inquiry  of  you. 

I  got  the  impression  that  he  was  probing  to  find  what  the  indi- 
rect savings  would  be  through  reduced  premiums  by  malpractice 
reform,  particularly  on  you  as  an  obstetrician.  But  is  it  not  also 
true  that  there  would  be  direct  savings  in  a  lot  of  these  tests  that 
you  refer  to  and  make  during  the  course  of  an  obstetric  examina- 
tion, have  copayees  so  that  people  who  do  not  have  to  have  those 
tests  because  you  are  not  feeling  obligated  to  refer  them  to  labs  for 
those  tests  are  paying  in  most  coinsurance  situations  20  percent  off 
the  top.  So  there  is  a  direct  savings  involved,  too,  is  there  not? 

Dr.  Green.  There  is — that  is  direct  savings  to  the  patient  in  out- 
of-pocket  money.  And  that  is  a  direct  savings  to  the  system  in  gen- 
eral if  I  don't  feel  compelled  to  order  as  many  tests  as  I  have  been 
because  of  the  scenario  now. 

Mr.  Grandy.  I  just  thank  you  for  that  because  I  think  we  have 
established  that  there  are  indirect  savings.  But  I  also  wanted  to  get 
on  the  record  that  I  think,  in  most  insurance  situations  which 
would  involve  these  laboratory  tests,  there  would  be  direct  saving 
to  the  patient. 

Dr.  Green.  Yes,  there  would. 

Mr.  Grandy.  Now,  Dr.  Corlin,  in  your  capacity  as  representing 
the  AMA,  and  Mr.  Leech  in  your  capacity  with  the  AHA,  I  would 
like  you  to  answer  this  question  for  me.  And  I  want  to  quote  some- 
thing that  Mr.  Thompson  said  in  his  GAO  report  and  this  goes  to 
the  heart  of  the  antitrust  question. 

He  says, 

State  medical  boards  which  are  responsible  for  imposing  sanctions  on  physicians 
found  to  be  incompetent  or  impaired  Dy  debilitating  conditions  such  as  alcoholism 
or  drug  abuse  or  mental  illness  are  often  criticized  for  not  doing  more.  But  before 
they  impose  sanctions  against  physicians,  negligent  actions  or  impaired  performance 
must  be  reported  to  them.  To  date  many  health  care  providers  have  been  reluctant 
to  speak  out  against  their  colleagues. 

So  my  question  to  you  is  twofold:  What  do  you  in  the  physician 
and  hospital  community  need  to  do  to  convince  us  as  policymakers 
that  you  are  capable  of  stepping  up  to  that  responsibility  and  polic- 
ing yourselves;  and  two,  what  help  in  terms  of  antitrust  reform  or 
reworking  of  laws  at  the  Federal  level  do  you  need? 

And  in  addition  to  a  uniform  liability  standard,  does  that  imply 
some  kind  of  uniform  practice  guideline  standard  that  would  per- 
haps be  nationwide,  and  to  what  extent  do  we  need  to  modify  the 
information  that  is  now  coming  forward  through  the  National  Prac- 
titioner Data  Bank? 
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I  have  left  you  a  lot  of  things  to  answer,  but  I  did  that  on  pur- 
pose so  that  you  could  have  the  rest  of  the  time  because  I  really 
want  to  pursue  this  antitrust  issue  from  the  physician  point  of 
view.  If  we  can't  trust  you  to  police  yourselves,  I  think  we  are  sty- 
mied at  the  starting  gate  on  malpractice  reform  and  physician  re- 
sponsibility. 

Why  don't  you  go  first,  Dr.  Corlin. 

Dr.  Corlin.  Thank  you,  Mr.  Grandy. 

First  of  all,  in  California  we  have  what  is  referred  to  as  805  re- 
porting whereby  every  hospital  staff  that  takes  action  to  restrict  a 
doctor's  privileges  for  other  than  administrative  reasons,  that  is, 
you  indicate  your  choice,  but  for  any  quality  or  ethical  basis  we  re- 
strict a  physician's  privileges,  we  are  required  to  report  that  to  the 
State  board.  I  think  that  is  a  very  good  item  to  do  and  we,  in  fact, 

1     are  making  all  of  our  committees  aware  of  that. 

We  have  had  some  difficulties  with  our  State  board.  You  may 
have  seen  on  60  Minutes,  there  was  a  horrendous  scandal  where 
11  employees  of  the  State  board  were  basically  sync  testing  dis- 

j     cipline  reports.  That  is  something  that  is  out  of  anybody's  control. 

'  One  of  the  things  we  would  like  to  see  is  that  physician  license 
fees  are  kept  in  the  State  board.  In  California,  the  medical  associa- 
tion is  currently  suing  the  State  because  we  supported  an  increase 
in  physician  license  fees  to  allow  the  board  to  hire  more  investiga- 
tors and  the  State,  which  is  in  terrible  financial  condition  then  took 

{  the  reserve  money  out  of  the  medical  board  to  use  it  in  the  State 
general  fund  which  is  going  to  impair  the  ability  of  the  medical 
board  to  hire  investigators. 

1       The  medical  associations  don't,  unfortunately,  have  any  legal  au- 

I  thority  and  indeed  virtually  every  time  notwithstanding  the 
ACQIA,  every  time  we  try  to  deal  with  an  issue  of  a  physicians 
quality  and  our  concerns,  we  come  up  against  allegations  of  anti- 
trust. And  it  just  incredibly  put  a  stop  to  the  process  of  the  dis- 

J  ciplining. 

We  need  some  very  substantial  help.  Obviously,  we  still  need  to 
-  afford  the  physician  protection  from  being  victimized  inappropri- 
ately, but  we  really  do  need  those  areas  where  the  medical  associa- 
]  tions  can  proceed  on  complaints,  both  with  regard  to  fees  and  with 
regard  to  quality  issues,  without  fear  of  being  called  to  task  for 
I  antitrust  which  is  virtually  every  time. 
,       Mr.  Grandy.  Mr.  Leech. 

Mr.  Leech.  Mr.  Congressman,  I  think  we  need  to  set  the  stage 
.     as  to  what  generally  the  facts  are.  First  of  all,  in  most  cases,  physi- 
1     cians  are  independent  and  not  employed  by  the  hospitals.  That 
being  the  case,  then  the  hospitals  need  to  encourage  their  own 
]     independent  contractors  to  perform  a  peer  review  process  at  the 
hospital  level  and  most  States  have  peer  review  processes. 

However,  those  protections  can  be  brought  into  question  in  an 
;  antitrust  action  because,  if  there  are  economic  motives  that  are 
driving  decisions  that  relate  to  peer  review  activities  by  physicians 
i  concerning  another  physician  on  a  staff,  problem  can  arise.  There 
1  have  been  numerous  cases  that  have  been  filed.  And  I  don't  recall 
1  the  name  of  the  case  in  Oregon,  but  there  was  one  that  came  up 
;     within  the  last  4  or  5  years  that  may  have  had  some  egregious 
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facts,  but  it  has  enabled  physicians  who  were  sanctioned  by  their 
fellow  peers  to  continue  an  antitrust  action. 

Now,  the  biggest  problem  that  we  have  here  is  that  we  don't 
have  the  physicians  and  the  hospitals  together  in  a  single  organiza- 
tion and  that  creates  antitrust  issues  because  you  have  independ- 
ent entities  that  can  be  economically  disadvantaged  by  the  action 
taken  by  their  peers. 

I  think  that  is  what  has  spurred  numerous  antitrust  actions  and 
especially  as  the  system  cranks  down  and  hospitals  are  looking 
more  carefully  at  tneir  medical  staffs,  that  it  may  be — I  think  it 
will  be  exacerbated  in  the  future  as  physicians  who  are  question- 
able in  their  practice  may  very  well  find  that  they  have  no  place 
to  practice,  which  will  cause  them  significant  displacement  and 
lack  of  any  place  to  practice  their  trade. 

What  the  AHA  has  suggested  in  the  networks  or  community  care 
networks,  is  that  to  the  extent  we  can  put  providers  together  and 

five  those  providers  a  collective  economic  interest  in  providing 
ealth  care  services,  they  will  more  effectively  police  themselves  so 
that  physicians,  as  I  mentioned  before,  hospitals,  and  various  kinds 
of  other  providers  in  an  organization  who  will  be  jointly  at  eco- 
nomic risk  will  do  two  things: 

First  of  all,  they  will  have  the  legal  ability  to  monitor  themselves 
and  it  will  be  in  their  economic  interest  to  provide  better  quality 
care.  And  secondly,  as  data  is  produced  by  those  networks,  they 
can  compare  themselves  against  a  standard  of  other  competitive 
kinds  of  networks,  which  will  enable  a  constant  improvement  of  the 
care. 

Now,  creation  of  the  networks  themselves  is  where  I  feel  that  the 
most  necessary  reform  of  the  antitrust  laws  or  at  least  alleviation 
of  the  antitrust  pressures  is  needed. 

Mr.  Grandy.  Mr.  Leech,  I  have  gone  way  over  my  time.  I  appre- 
ciate your  answer,  but  I  would  also  like  to  ask  of  you  gentlemen, 
if  you  could  put  some  of  this  down  in  writing,  it  would  be  very, 
very  helpful  to  the  members  of  committee.  I  would  ask  you  to  do 
that. 

And  Mr.  Chairman,  thank  you  for  your  indulgence. 
Mr.  Levin.  Thank  you,  Mr.  Grandy. 
Mr.  McCrery. 

Mr.  McCrery.  Thank  you,  Mr.  Chairman. 

In  particular,  I  wish  that  you  would  supply  us  with  antitrust 
problems  that  you  see  affecting  the  issue  of  medical  malpractice  re- 
form and  what  are  other  areas  of  antitrust  or  other  areas  of  the 
medical  field  which  antitrust  affects  and  are  we  aware  of  those. 

Dr.  Corlin.  We  will  submit  that  to  you  in  followup  written  testi- 
mony. 

Mr.  McCrery.  Thank  you. 

Mr.  Leech.  As  will  we. 

[The  following  was  subsequently  received:] 
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American  Medical  Association 


Physicians  dedicated  to  the  health  of  America 


1101  Vermont  Avenue,  NW  202  789-7400 
Washington,  DC  20005 


August  6,  1993 


The  Honorable  Fortney  Pete  Stark 
Chairman 

Subcommittee  on  Health 
Committee  on  Ways  and  Means 
United  States  House  of  Representatives 
239  Cannon  House  Office  Building 
Washington,  DC  20515 

RE:  Health  Care  Reform:  Issues  Relating  to  Medical  Professional  Liability 
Dear  Chairman  Stark: 

The  American  Medical  Association  (AMA)  was  pleased  to  testify  at  the  hearing  of  the  House 
Ways  and  Means  Subcommittee  on  Health  on  issues  relating  to  medical  professional  liability 
within  the  context  of  the  current  debate  on  health  system  reform. 

At  that  time,  members  of  the  Subcommittee  asked  the  AMA  to  provide  additional  information 
regarding  the  following  subjects:  (1)  the  reduction  in  health  care  costs  in  California  since  the 
1975  enactment  of  the  Medical  Injury  Compensation  Reform  Act  (MICRA);  (2)  the  AMA's  views 
on  joint  and  several  liability;  (3)  the  AMA's  views  on  punitive  damages;  (4)  the  appropriate  role 
of  state  medical  boards,  especially  with  respect  to  reporting  issues;  (5)  antitrust  impediments  to 
disciplinary  activities  by  the  medical  profession  and  their  impact  on  medical  liability  reform;  and 
(6)  the  impact  of  practice  parameters  on  the  medical  liability  arena. 

The  attached  analysis  and  statistical  data  are  offered  in  response  to  the  inquiries  of  the 
Subcommittee.  We  look  forward  to  working  with  you  to  achieve  viable  solutions  to  the  complex 
problems  that  pervade  the  medical  liability  environment,  impact  on  health  care  costs,  and 
perpetuate  the  inefficiencies  and  inequities  of  our  civil  justice  system. 


Sincerely, 


Richard  F.  Coriin,  MD 


Attachments 
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HEALTH  CARE  REFORM:  ISSUES  RELATING  TO  MEDICAL  MALPRACTICE 


Since  the  enactment  of  the  1975  California  Medical  Injury  Compensation  Reform  Act  have 
health  care  costs  been  reduced  in  the  state? 

Current  evidence  suggests  that  California's  MICRA  reform  has  helped  control  the  state's  health  care 
costs.  From  1984  to  1986-the  worst  years  of  the  last  liability  crisis-physician  fees  nationwide 
increased  13.1%,  but  only  9.2%  in  California.  (Figure  )  In  1991,  the  California  medical  care  services 
index  was  lower  than  the  national  average,  although  other  state  consumer  costs  were  climbing  at  a 
higher  rate  than  the  national  average.  (Figure  ) 

On  a  nationwide  basis,  medical  liability  premiums  constituted  the  fastest  growing  component  of 
physicians'  practice  expenses  in  the  1980s.  In  California,  however,  MICRA  reform  succeeded  in 
stabilizing  and  actually  lowering  these  insurance  costs.  (Figure  ).  When  MICRA  was  enacted  in 
1975,  the  medical  liability  premium  costs  in  California  were  the  highest  in  the  nation.    Today,  they 
are  one-third  to  one-half  the  costs  of  premiums  paid  in  states  without  a  MICRA-like  cap.  (Figure  )  In 
addition,  the  California  reforms  were  not  indexed  to  inflation,  and,  therefore,  succeeded  in  lowering 
the  real  cost  of  liability  insurance.  A  linkage  to  the  Consumer  Price  Index  would  have  doubled  the 
limit  every  ten  years,  bringing  it  to  over  $1  million  by  the  turn  of  the  century.  (Figure  )  Wisconsin 
abandoned  its  inflation-indexed  ceiling  on  noneconomic  damages  as  it  appeared  to  be  having  this 
effect. 


What  are  the  AMA's  views  on  joint  and  several  liability? 

The  AMA  supports  the  elimination  of  joint  and  several  liability. 


What  are  the  AMA's  views  on  punitive  damages? 

The  award  of  punitive  damages  introduces  a  quasi-criminal  element  into  medical  liability  litigation. 
This  factor  is  not  always  made  clear  to  juries  hearing  medical  liability  cases.  Once  rare  in  medical 
malpractice  litigation,  allegations  of  "outrageous"  conduct  that  merits  a  punitive  award  are  increasing. 
Because  punitive  damage  awards  may  not  be  covered  by  liability  insurance,  the  mere  assertion  of  such 
a  claim  often  prompts  physicians  to  settle  even  defensible  cases  in  order  to  avoid  exposure  of  personal 
assets.  The  AMA  believes  that  punitive  damages  should  only  be  awarded  when  the  party  alleging 
such  damages  meets  the  burden  of  proving  an  intent  to  do  harm  by  "clear  and  convincing  evidence". 

Under  the  current  system,  sympathy  on  the  part  of  the  jury  often  results  in  inflated  punitive  damage 
awards.  Since  the  plaintiffs  attorney  customarily  would  receive  at  least  one-third  of  the  punitive 
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damage  awards,  this  would  ill  serve  the  public  policy  goal  of  deterring  extreme  and  reckless  conduct 
upon  which  the  existence  of  punitive  damages  is  founded.  The  AMA  urges  that  any  federal  legislation 
incorporating  provisions  addressing  punitive  damages  must  place  a  strict  limitation  on  the  amount  to 
be  awarded.  In  addition,  a  rational  relationship  must  be  established  between  the  amount  of  punitive 
and  compensatory  damages.  Thus  punitive  damages  should  not  exceed  the  full  amount  of 
compensatory  damage  awards.  Any  legislative  proposal  must,  therefore,  establish  guidelines  for 
determining  whether  punitive  damages  are  to  be  awarded  in  health  care  liability  actions,  as  well  as 
formulate  criteria  for  determining  the  amount  of  punitive  damages. 

What  is  the  appropriate  role  of  state  medical  boards,  especially  with  respect  to  reporting  issues? 

Health  care  professional  associations  and  health  care  facilities  should  be  required  to  notify  state 
licensing  and  disciplinary  boards  when  disciplinary  action  is  taken  against  a  health  care  professional. 
Health  care  professionals  should  also  report  personal  knowledge  of  any  conduct  that  they  reasonably 
believe  constitutes  grounds  for  disciplinary  action  to  the  state  medical  board.  Information  systems 
should  be  expanded  to  allow  prompt  transfer  among  jurisdictions  of  pertinent  licensure  and 
disciplinary  information  about  health  care  professionals. 

The  AMA  supports  the  dedication  of  health  care  professional  licensing  fees  to  increase  the 
effectiveness  of  state  medical  disciplinary  boards.  Adequate  funding  of  these  boards  would  allow  for 
appropriate  investigations  of  complaints  regarding  quality  of  care  and/or  the  competence  of  health  care 
professionals.  We  also  support  the  ability  of  states  to  enter  into  contracts  with  local  professional 
societies  to  assist  in  investigating  consumer  complaints.  The  State  of  Maryland  has  recently 
implemented  such  a  system,  in  which  local  committees  of  physicians  operating  as  ad  hoc  agents  of  the 
state  peer  review  complaints  and  make  recommendations  for  action  to  the  state  licensing  authority. 
Protected  from  the  threat  of  antitrust  exposure  by  a  grant  of  sovereign  immunity,  programs  such  as  the 
Maryland  initiative  have  the  potential  to  significantly  enhance  the  resources  of  licensing  and 
disciplinary  boards,  as  well  as  the  peer  review  activity  of  local  medical  societies. 

Federal  medical  liability  reform  initiatives  that  encourage  local  quality  management  efforts  to  promote 
patient  safety  and  quality  of  care  should  be  implemented.  The  Joint  Commission  for  the  Accreditation 
of  Healthcare  Organizations  (JCAHO),  health  care  institutions,  managed  care  organizations, 
professional  societies,  state  licensing  and  disciplinary  boards,  and  medical  liability  insurers  have 
created  a  number  of  innovative  programs  to  promote  quality.  These  approaches  include  risk 
management  education,  professional  oversight  and  review,  and  disciplinary  activities. 


In  the  AMA's  view,  what  are  the  impediments  under  antitrust  law  and  enforcement  activities  to 
disciplinary  activities  of  the  medical  profession,  and  their  impact  on  medical  liability  reform? 

State  and  county  medical  societies  face  a  number  of  obstacles  in  conducting  disciplinary  activities. 
Lack  of  funding  is  a  serious  problem,  and  the  demands  of  legally  required  procedures  are  increasingly 
complex.  Fear  of  litigation,  including  antitrust  litigation,  is  one  of  the  primary  causes  cited  by  medical 
societies  when  asked  what  problems  preclude  them  from  being  more  involved  in  peer  review  activities. 
Medical  societies  have  been  sued  over  adverse  peer  review  decisions  based  on  legal  theories,  other 
than  antitrust,  and  the  AMA  is  seeking  protection  for  medical  societies  from  other  types  of  claims,  as 
well  as  antitrust  claims. 
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An  antitrust  lawsuit  is  by  far  the  most  feared  type  of  legal  claim,  inasmuch  as  it  represents  the  most 
expensive  type  of  claim  to  defend  against,  with  costs  in  excess  of  one  million  dollars  in  many  cases. 
The  high  cost  of  potential  litigation  seriously  inhibits  the  activities  of  state  and  county  medical 
societies  which  are  not  wealthy  organizations.  Insurance  that  will  pay  for  defense  costs  and 
judgments,  moreover,  is  prohibitively  expensive  or  simply  unavailable.  Therefore,  activities  that  can 
lead  to  litigation,  including  peer  review,  are  often  avoided  even  if  medical  society  leadership  is 
confident  that  these  activities  are  legal  and  would  be  performed  in  good  faith.  The  cost  of  litigation, 
rather  than  the  threat  of  adverse  awards,  acts  as  the  primary  deterrent.  In  antitrust  litigation,  the  threat 
of  treble  damages,  and  attorney  fees  in  the  event  of  an  adverse  result,  act  as  a  further  deterrent. 

The  experience  of  a  large  county  medical  society  which  does  discipline  members,  Dallas  County 
Medical  Society,  provides  a  good  example.  During  the  past  four  years,  Dallas  County  has  expelled 
three  members  and  denied  the  applications  of  three  potential  members.  Two  of  these  actions  have 
resulted  in  lawsuits  that  are  currently  pending. 

With  respect  to  addressing  complaints  about  physician  fees,  most  medical  societies  are  concerned 
about  the  potential  for  federal  prosecution.  Medical  society  executives  have  become  aware  of  the 
aggressive  efforts  by  the  Federal  Trade  Commission  (FTC)  and  the  Department  of  Justice  (DOJ)  to 
prosecute  price-fixing  in  the  health  care  industry  and  are  fully  aware  of  the  potential  for  criminal 
penalties  as  well.  Most  state  and  county  medical  societies  see  the  review  of  fee  complaints  as 
controversial  and  too  risky  to  pursue  in  spite  of  current  FTC  guidelines.  Current  FTC  guidelines  allow 
fee  peer  review  to  take  place  if  the  following  conditions  are  met: 

(1)  Participation  in  the  fee  peer  review  process  by  the  physician  who  is  the 
subject  of  the  complaint  must  be  voluntary.  A  medical  society  cannot 
compel  a  member  who  has  been  complained  of  to  take  part  in  a  fee 
peer  review  proceeding. 

(2)  Determinations  made  by  the  peer  review  committee  about  a  physician's 
fees  must  be  advisory  and  must  have  no  coercive  aspects.  The  medical 
society  cannot  discipline  a  physician  for  charging  a  fee  that  is  judged 
to  be  too  high  and  cannot  require  that  the  physician  lower  the  fee  as  a 
condition  of  continued  membership. 

(3)  Peer  review  decisions  must  be  based  solely  on  the  facts  and 
circumstances  of  the  case.  Determinations  about  post-pricing  decisions 
by  the  physician  may  not  become  generalized  in  future  fee  peer  review 
decisions.  The  peer  review  panel  may  not  look  at  past  fee  opinions  to 
judge  the  validity  of  a  fee  being  reviewed. 

(4)  Any  opinions  arrived  at  by  the  medical  society  may  be  shared  with  the 
complaining  party  and  the  physician  complained  of,  but  may  not  be 
disseminated  to  the  membership  of  the  society  involved. 

(5)  The  medical  society  may  not  develop  predetermined  fee  schedules  to 
use  as  a  benchmark  for  evaluation  of  complaints  about  a  physician's 
fee. 
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Some  large  and  well-staffed  county  medical  societies  engage  in  fee  peer  review,  but  they  are  able  to 
retain  antitrust  counsel  and  believe  they  understand  the  limits  of  the  activity.  Clarification  must  be 
provided  in  this  area  so  that  constructive  efforts  may  proceed  without  the  spectre  of  antitrust  litigation. 

On  April  30,  1992,  the  AMA  filed  a  request  for  an  advisory  opinion  with  the  FTC  seeking  an 
alteration  in  FTC  standards  for  fee  peer  review.  Chicago  Medical  Society  joined  the  AMA's  request. 
The  AMA  asked  the  FTC  to  allow  medical  societies  to  compel  members  to  participate  in  fee  peer 
review  proceedings  and  to  discipline  members  who  engage  in  fee  gouging.  We  have  not  requested 
that  medical  societies  be  permitted  to  develop  fee  schedules  or  to  disseminate  the  particulars  of  fee 
peer  review  proceedings  to  members. 

The  AMA  further  believes  that  private  parties  should  not  be  allowed  to  sue  medical  societies  or  other 
physician  organizations  for  good  faith  actions  taken  as  part  of  quality  assurance  activities.  The 
interests  of  individuals  adversely  affected  by  quality  assurance  actions  can  be  protected  by  preserving 
the  ability  of  government  enforcement  agencies  to  bring  civil  injunctive  actions.  Criminal 
prosecutions  for  actions  arising  from  quality  assurance  activities  should  also  be  eliminated.  Such 
immunity  will  reduce  the  potential  litigation  costs  of  quality  assurance  activities  for  medical  societies 
to  an  acceptable  level. 

If  the  type  of  immunity  requested  by  the  AMA  is  not  possible,  then,  at  a  minimum,  the  following 
changes  should  be  implemented:  (1)  elimination  of  damage  awards  against  medical  societies  that 
engage  in  disciplinary  activities;  and  (2)  recovery  of  attorneys'  fees  from  the  plaintiff  when  the 
medical  society  successfully  defends  a  case. 

Assess  the  impact  of  clinical  practice  guidelines  on  the  medical  liability  arena. 

At  the  present  time,  insufficient  evidence  exists  to  show  that  clinical  practice  guidelines  can  be 
developed  in  a  manner  specific  enough  to  be  introduced  as  an  affirmative  defense  in  medical  liability 
litigation.  Concerns  arise  that  any  governmental  procedures  utilized  to  endorse  such  guidelines  may 
move  too  slowly  to  accommodate  rapid  changes  in  medical  technology.  If  legal  protection  were 
afforded  only  to  practices  within  government-approved  parameters,  medical  treatment  that  embraces 
the  newest  scientific  information  may  be  discouraged. 

Innovative  local  experiments  with  practice  guidelines  are  now  being  tested  in  Maine,  Minnesota, 
Florida,  and  Vermont.  Physicians  electing  to  participate  in  these  demonstration  projects  will  be  able  to 
assert  compliance  with  practice  parameters  and  risk  management  protocols  as  a  legal  defense  in  any 
medical  liability  suit  brought  against  them  during  the  years  of  the  pilot  programs.  It  is  hoped  that 
using  practice  parameters  in  this  way  will  help  to  classify  the  standards  of  care  applied  by  courts  and 
discourage  the  practice  of  "defensive  medicine"  outside  of  approved  parameters.  The  AMA  believes 
that  these  state  experiments  should  be  supported  by  the  federal  government  through  the  activities  of 
the  Agency  for  Health  Care  Policy  and  Research.  By  tracking  the  claims  brought  during  the 
demonstration  period,  and  comparing  this  data  with  data  before  the  experiments  took  effect, 
appropriate  determinations  may  be  made  on  the  efficacy  of  using  practice  guidelines  as  an  affirmative 
defense. 

The  AMA  believes  that  medical  societies  that  engage  in  the  development  of  practice  guidelines, 
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technology  assessment,  and  outcomes  measurement  and  reporting  activities  should  be  protected  from 
private  antitrust  lawsuits  in  order  to  avoid  the  potentially  high  litigation  costs  that  inhibit  such 
constructive  activities.  To  this  end,  we  have  supported  H.R.  47  which  provides  for  an  exemption  from 
the  antitrust  laws  for  medical  self-regulatory  entities  that  engage  in  standard  setting  or  enforcement 
activities  designed  to  promote  the  quality  of  health  care,  including  the  development  of  practice 
guidelines,  ethical  codes,  peer  review,  risk  management,  accreditationof  medical  education  and 
hospitals,  and  technology  assessment.  Such  legislation  would  ensure  the  continuation  of  constructive 
efforts  by  medical  societies  without  threat  of  litigation.  For  example,  California  Medical  Association 
(CMA)  curtailed  its  technology  assessment  program  in  the  aftermath  of  antitrust  litigation  by  providers 
of  services  or  products  that  failed  to  receive  favorable  opinions.  While  none  of  these  cases  resulted  in 
an  adverse  judgment  or  unfavorable  settlement,  the  costs  of  defending  lawsuits  became  so  great  that 
the  program  was  terminated. 
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Figure  1 

MICRA  Helps  Keep  Californians'  Medical  Bills 
in  Check 


Without  MICRA,  Doctors'  Fees  Would  Be  Higher 

From  1984  ro  1986,  doctor  fees  nationwide  increased  1 3 . 1  °b  —  but  only  9.2%  in 
California.  If  California  doctor  fees  had  increased  at  the  national  rate  during  this  period, 
the  added  costs  to  California  consumers  would  have  been  S^90  million. 


►    Doctors  Fees  1984-1986 
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Figure  2 


After  MICRA:  Real  Results 


MICRA  Helps  Control  Medical  Costs  in  California  — 
Without  MICRA,  Medical  Costs  Would  Be  Even  Higher 

By  controlling  the  cost  of  liability  insurance,  MICRA  has  slowed  the  increase  of  health 
care  costs  in  California.  As  illustrated  in  the  first  chart,  a  recent  consumer  study  by 
"Families  USA"  shows  that  health  care  costs  for  the  average  New  York  family  in  1991 
were  $5,585  —  compared  to  $4,433  for  the  average  California  family. 


►    Average  Health  Care  Costs 


$5,585 


New  York  Family 


California  Family 


Further,  as  seen  in  the  second  chart,  although  consumer  costs  in  California  generally 
were  higher  than  the  national  average  in  1 99 1 ,  the  state's  medical  care  services  index  was 
lower.  In  1991,  California's  medical  costs  increased  less  than  medical  costs  for  the 
nation  as  a  whole,  saving  Californians  $385.6  million. 


►    MICRA  Saves  Health  Care  Dollc 


SOURCE :     1.    Families  USA 

2.    Source:  Consumer  Price  Index  for  All  Urban  Consumers  (CPHJ) ,  1 989-1 990,  based  on  an  average  from 
the  Los  Angeies  ond  Son  Francisco  Boy  Areo  indeies 
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Figure  3 

Insurance  Premiums  Cut 


MICRA  Has  Cut  Medical  Liability  Insurance  Premiums 
by  60% 

Before  MICRA  took  full  effect,  California  physicians  paid  an  average  $18,000  for 
liability  insurance  in  1976.  By  1991,  MICRA  had  reduced  the  average  liability 
premium  to  $7,000  —  a  60%  savings. 


► 

VIICRA  Reduces  California  Medical  Liability 
'remiums  by  60% 

$20,000  - 

$18,000 

o 

$10,000  -» 

f]  ■r.y.y-  \  .:''[.■    \ -8 

$7,000 

$0 

1  1 

Avg.  Premium  1976*  Avg.  Premium  1991** 

—  Shown  in  1 991  dollars 

*  $7,241  average  premium  adjusted  to  1991  dollars  on  the  December  Urban  CPI  Index 
**  Dividends  from  1990  deducted  from  1991  average  premium 


SOURCE: 
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Figure  4  

Effect  of  the  $250,000  CAP  on 
Non-Economic  Damages 

Ohio  Professional  Liability  Payments  as  a  Percent 
of  Payments  Nationwide 

Ohio  adopted  MICRA  reforms  in  1975,  when  payment  of  medical  malpractice  claims  in 
the  state  of  Ohio  was  3.7%  of  the  total  paid  out  nationwide.  That  percentage  declined 
to  2.9%  from  1975  to  1982  while  the  reforms  were  in  force.  In  1982,  the  Ohio  Su- 
preme Court  invalidated  the  $250,000  cap  on  pain  and  suffering,  and  by  1985  Ohio's 
percentage  of  nationwide  claims  had  climbed  to  5.4% 


^   This  Is  What  Happened  When  Ohio  Repealed 
MICRA  Reforms 


1975      1976      1977      1978      1979      1980      1981      1982      1983      1984  1985 
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Figure  5 

Effect  of  Indexing  the  $250,000  CAP 


Index  the  $250,000  cap  back  to  1975,  and  it  would  raise  the  cap  to  $700,000  today. 
Based  on  average  increases  in  the  CPI  over  the  past  16  years,  the  cap  would  then  double 
every  ten  years,  sending  the  cap  spiralling  out  of  control,  eliminating  its  effectiveness  in 
stabilizing  liability  and  health  care  costs. 


►  •  Effect  of  Indexing  the  $250,000  CAP  * 

1975  1992  1999  2011 


•  baud  m  KtMl  dxmgn  m  CPI 
"  bo«d  m  tvmp  of  actMl  CPI  1975-1992  of  5.61% 


SOURCE : 


U.S  Deportment  of  Labor 
Bureou  of  Lota  Swistw 
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All  indications  from  the  White  House  task  force  on  health  care  reform  are  that 
this  country's  future  health  policy  will  include  the  notion  of  accountable  health 
plans  (AHPs),  or  networks  of  providers.  While  the  exact  formation,  structure,  and 
operation  of  AHPs  are  yet  to  be  determined,  the  creation  of  AHPs  raises  various 
antitrust  issues.  If  in  fact  Congress  embraces  this  idea  as  a  basis  for  health  care 
reform,  the  following  consideration  will  need  to  be  addressed. 

First,  although  the  expectation  is  that  AHPs  will  compete  with  each  other  to  pro- 
vide services,  in  some  markets  (such  as  rural  areas)  only  one  network  will  exist  due 
to  geographic  location  or  limited  resources. 

Second,  networks  likely  will  involve  collaboration  among  providers  that  are  other- 
wise competitors  of  each  other,  requiring  agreements  that  may  be  subject  to  anti- 


Third,  restrictions  on  competition  among  network  members  may  be  challengeable 
as  "unreasonable  restraints  of  trade."  For  example,  members  may  agree  that  all 
nonemergent  lab  work  will  be  referred  to  one  network-designated  lab. 

Fourth,  formation  of  efficient  AHPs  will  almost  certainly  result  in  some  providers 
being  excluded  from  the  provider  network.  Such  exclusion  may  be  viewed  as  unrea- 
sonable and  challengeable  as  a  "boycott"  under  antitrust  laws. 

Fifth,  agreements  between  competing  providers  to  allocate  services  among  them- 
selves could  be  viewed  as  "market  allocation,"  a  per  se  violation  of  the  antitrust 
laws.  For  example,  two  hospitals  may  wish  to  avoid  duplication  of  services  by  agree- 
ing that  each  will  buy  and  use  different  equipment,  rather  than  each  buying  and 
using  similar  equipment  and  competing  for  business. 

AHA  believes  that  if  national  health  policy  is  to  be  founded  upon  collaborative 
networks  of  providers  furnishing  care  at  the  community  level — as  we  believe  it 
should  be — then,  the  above  antitrust  issues  will  need  to  be  dealt  with  in  the  context 
of  health  care  reform. 

Mr.  McCrery.  I  want  to  quote  the  GAO  testimony,  too.  They  say 
that  in  discussing  the  main  initiative,  physicians'  primary  motiva- 
tion for  practicing  defensive  medicine  is  the  uncertainty  about  the 
standard  of  care  to  which  they  will  be  held  accountable  if  patients 
allege  that  injuries  resulted  from  the  physician's  failure  to  meet 
the  acceptable  standards  of  care. 

Fearing  such  allegations,  physicians  may  be  motivated  to  per- 
form unnecessary  tests  and  procedures  to  build  a  good  record  in  the 
event  they  are  sued  for  medical  malpractice. 

Dr.  Corlin  and  Dr.  Green,  is  that  your  appreciation  of  the  situa- 
tion for  physicians  today? 

Dr.  Corlin.  It  is  exactly  the  situation,  Mr.  McCrery,  and  I  do  a 
modest  amount  of  the  expert  witness  work,  if  I  might  say,  on  both 
sides.  I  take  a  case  from  whomever  sends  it  to  me.  And  nothing  is 
more  frustrating  than  to  be  involved  in  a  situation  where  you  have 
got  duelling  expert  witnesses. 

That  is  not  the  way  issues  should  be  decided.  They  should  be  de- 
cided objectively  as  to  what  is  the  standard  of  care.  And  I  think 
that  we  are  all  looking  to  see  what  comes  out  of  the  Maine  experi- 
ment. If  it  does  give  positive  results,  I  think  it  will  help  in,  number 
one,  reducing  what  I  refer  to  as  the  frictional  cost  of  the  litigation; 
number  two,  getting  away  from  often  outrageous  statements  and 
some  pseudo  signs  at  times  that  are  claimed  as  the  standard  of 
care. 

And  number  three,  enabling  both  physicians  and  patients  and 
the  lawyers  and  others  who  represent  the  potentially  injured  and 
injured  patients  with  the  potential  suit  to  determine  did  this  care 
deviate  from  the  standard  and  I  think  it  will  help  everybody  in- 
volved. 

Mr.  McCrery.  Dr.  Green,  do  you  agree? 

Dr.  Green.  I  agree.  Our  technology  is  such  today  that  patients 
expect  that  you  are  going  to  have  the  ability  to  do  each  and  every 
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test  to  rule  out  everything.  And  that  does  put  a  burden  on  the  sys- 
tem financial-wise. 

Mr.  McCrery.  And  we  heard  testimony  earlier  from  GAO  also 
with  respect  to  the  Harvard  affiliated  institutions  study,  that  there 
were  no  sanctions  that  they  were  aware  of,  that  would  be  imposed 
upon  physicians  who  did  not  follow  the  practice  guidelines  in  the 
risk  management  arrangement  in  those  institutions,  but  that  their 
experience  was  that  they  did  follow  them  from  peer  pressure. 

So  is  it  your  opinion,  I  am  leading  the  witness  here,  but  is  it  your 
opinion  that  if  we  could  combine  that  peer  pressure  with  some  car- 
rot like  immunity  from  suit  or  an  affirmative  defense,  perhaps,  in 
a  lawsuit,  that  the  response  would  be  even  stronger? 

Dr.  Corlin.  I  believe  so,  yes. 

Mr.  McCrery.  Dr.  Green. 

Dr.  Green.  I  agree.  I  think  that  there  is  no  profession  that  is 
perfect,  but  I  think  basically  doctors  want  to  do  the  right  thing, 
and  if  you  give  them  the  opportunity,  they  will. 

Mr.  McCrery.  So  with  that  strong  combination  of  peer  pressure 
and  the  carrot  in  the  form  of  an  affirmative  defense,  you  would 
conclude  that  in  fact  defensive  costs  could  be  curtailed? 

Dr.  Green.  I  think  they  could  be  decreased  substantially. 

Mr.  McCrery.  Very  well.  And  now  quickly,  Mr.  Leech,  I  don't 
want  to  leave  you  out  here  because  Dr.  Corlin,  I  think,  led  you 
astray  earlier  in  speaking  of  joint  and  several  liability.  I  think  you 
anticipated  his  response  and  nodded  your  head.  And  when  you 
heard  his  response,  you  wished  you  had  not. 

In  fact,  your  association  is  in  favor  of  reforming  the  joint  and 
several  liability  rule  and  in  fact  you  may  be  affected  more  than  Dr. 
Corlin  would  have  led  us  to  believe  earlier. 

Mr.  Leech.  Congressman,  I  am  glad  you  gave  me  the  oppor- 
tunity to  respond.  Yes,  we  clearly  think  that  the  joint  and  several 
liability  doctrine  should  be  eliminated.  There  are  egregious  cases, 
and  you  will  always  have  anecdotal  incidents,  but  the  deep  pocket 
in  situations  like  that  invariably  turns  out  to  be  the  hospital,  and 
we  don't  think  that  is  an  equitable  way  to  solve  those  problems. 

Thank  you  for  that. 

Mr.  McCrery.  Thank  you  for  clarifying  your  nod  there. 

On  one  quick  question  to  you,  Mr.  Leech,  on  the  question  of  na- 
tional standards. 

We  have  not  spoken  here  today  because  we  are  talking  about 
medical  malpractice,  but  a  related  problem  is  product  liability  for 
medical  technology.  Is  it  your  opinion  that  we  need  a  national 
standard  for  product  liability,  generally,  and  specifically  for  medi- 
cal products? 

Mr.  Leech.  Actually,  the  AHA's  position  is  that  we  need  to  deal 
specifically  with  the  medical  liability,  the  hands-on  issue,  as  op- 
posed to  bringing  in  the  entire  equipment  manufacturer  respon- 
sibility. That  is  really  a  different  issue.  We  are  talking  about 
health  care  reform,  and  dragging  in  product  liability,  I  think,  would 
make  even  more  complex  a  complex  problem. 

Mr.  McCrery.  Yes,  but  those  of  us  that  sit  at  this  desk  are  con- 
cerned about  the  budgetary  impact  of  the  health  care  system  gen- 
erally. And  in  your  experience  as  a  practicing  attorney,  do  you  see 
that  a  national  standard  for  products  would  be  of  any  assistance 
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in  controlling  health  care  costs  due  to  the  purchase  of  high-tech 
equipment? 

Mr.  Leech.  I  would  like  to  defer  that.  I  really  do  not  have  an 
opinion  on  it.  I  do  know  that  the  hospitals  are  concerned,  and  they 
are  obligated  to  report  now  defective  equipment  in  their  institu- 
tions, but  whether  or  not  it  goes  to  the  next  level,  I  just  don't  have 
an  opinion. 

Mr.  McCrery.  OK.  Thank  you. 

Mr.  Levin.  Thank  you  Mr.  McCrery.  We  lead  witnesses  all  the 
time.  Never  a  problem. 

We  should  get  to  the  next  panel,  but  because  we  are  going  to  be 
having  some  votes  fairly  soon.  But  let  me,  if  I  might,  just  ask  a  few 
basic  questions  so  we  are  clear. 

I  take  it  from  your  testimony  all  of  you  favor  retention  of  the 
fault  system  in  the  area  of  malpractice?  Do  any  of  you  favor  elimi- 
nating that  system? 

Mr.  Leech.  On  behalf  of  the  AHA  I  can  say  that  is  a  basic  tenet 
of  our  position  is — that  is,  fault  in  the  sense  of  negligence.  There 
should  be  a  required  finding  to  any  damage  relief. 

Mr.  Levin.  And  so  that  is  true  of  all  of  you.  You  would  not  elimi- 
nate that  as  a  basis  for  handling  this  entire  issue.  And  the  reason 
for  that  is  because  vou  do  think  the  fault  system  has  helped  to  im- 
prove the  quality  of  care? 

Dr.  Corlin.  Mr.  Levin,  I  believe  there  are  two  reasons.  The  prin- 
cipal one  is  that  medical  treatment  is  inexact,  and  there  will  not 
always  be  circumstances  where  the  results  per  se  can  be  held  up 
against  a  fixed  standard. 

If  I  go  into — with  my  car  because  it  is  missing  on  one  cylinder 
and  the  auto  mechanic  fixes  it,  I  have  a  reasonable  expectation 
that  when  it  comes  out  it  is  going  to  be  hitting  on  all  cylinders. 

If  someone  goes  in  for  heart  surgery,  neurosurgery,  any  cir- 
cumstance, we  can't  be  absolutely  certain  that  the  nature  of  the 
disease  process  itself  precludes  a  perfect  result. 

And  if  we  get  into  a  no-fault  system,  we  will  be  into  a  cir- 
cumstance— and  I  believe  the  Don  Harper  Mills  study  in  California 
in  the  mid-1970s  alluded  to  that.  If  you  get  into  what  is  referred 
to  as  potentially  compensable  events  in  a  no-fault  system,  we  wind 
up  with  something  that  enormously  increases  the  cost  and,  sec- 
ondly, should  be  funded  out  of  the  health  insurance  and  not  liabil- 
ity insurance. 

Mr.  Levin.  So  one  reason  is  the  inexact  nature  of  medicine. 

And  is  another  reason — perhaps  a  corollary  reason — is  that  the 
fault  system  does  put  pressure  on  care  givers  to  act  appropriately? 

Dr.  Corlin.  There  are  many  reasons  to  act  appropriately.  One  is 
because  of  what  we  are  supposed  to  do. 

But  I  think,  under  any  circumstances,  if  anybody  is  operating 
under  any  system  where,  if  you  don't  act  appropriately,  you  are 
going  to  suffer  some  negative  consequences  you  will  bear  that  in 
mind.  Most  of  us  drive  55  or  less  because  it  is  the  speed  limit.  And 


Mr.  Levin.  So  the  answer  is  yes? 
Dr.  Corlin.  That  is  one  of  the  reasons.  Right. 
Mr.  Levin.  So  if  that  is  one  of  the  reasons,  as  we  reform  it,  we 
have  to  be  careful.  I  take  it  this  is  a  reason  why  you  oppose  having 
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the  entity  which  is  responsible  being  an  entity  larger  than  the  phy- 
sician because  you  want  the  person  who  gave  the  care  to  be  ac- 
countable. 

Dr.  Corlin.  I  think  all  care  givers  should  be  accountable  for  the 
care  they  give,  but  I  will  point  out  

Mr.  Levin.  Why  do  you  have  trouble  answering  the  question  sim- 
ply? 

Dr.  Corlin.  I  would  agree  with  you  not  coming  up  with  the 
major  reason  for  that  conclusion. 
Mr.  Levin.  What  is  the  major  reason? 

Dr.  Corlin.  The  major  reason  why  we  are  opposed  to  enterprise 
liability  is,  number  one,  it  is  an  untried  system;  number  two,  there 
is  absolutely  no  indication  whatsoever  that  it  will  either  reduce 
premiums  or  reduce  defensive  medicine.  Those  are  the  two  things 
that  we  are  concerned  about  from  an  economic  standpoint. 

Mr.  Levin.  You  don't  have  a  substantial  concern  in  terms  of  the 
quality  of  care  that  the  provider  should  be  the  one  who  is  account- 
able? 

Dr.  Corlin.  I  said,  yes,  I  do  think  that  the  provider  should  be 
accountable  for  the  care  they  give. 

Mr.  Levin.  So  that  is,  at  least,  one  of  the  reasons  why  you  would 
not  favor  the  enterprise  approach  to  malpractice? 

Dr.  Corlin.  That  is  correct. 

Mr.  Levin.  Would  you  also  then  agree  that  as  we  reshape  the 
malpractice  system,  with  fault  as  a  foundation,  we  have  to  be  care- 
ful in  reshaping  it,  not  to  remove  too  much  of  the  pressure  on  care 
givers  to  act  in  a  nonnegligent  way.  So  we  can't  make  changes 
willy-nilly.  I  mean  that  follows,  too,  doesn't  it? 

Dr.  Corlin.  I  think  so.  I  am  not  sure  I  followed  that  last  ques- 
tion, though. 

Mr.  Levin.  I  just  think  there  has  been  so  much  polarization  in 
this  field.  I  think  for  legislators  it  has  often  been  difficult  to  sepa- 
rate the  basis  for  everybody's  position. 

Most  of  the  people  who  come  before  us  have  an  economic  self-in- 
terest. I  don't  say  that  is  a  malicious  factor.  It  is  just  there. 

And  several  of  you,  at  least  one  of  you — no,  several  of  you  may 
have — your  organizations  may  have  an  economic  self-interest  in  op- 
posing the  enterprise  approach. 

Dr.  Corlin.  May  I  respond  to  that,  Mr.  Levin? 

What  we  are  looking  for  out  of  tort  reform  is  a  system  that  will 
reduce  the  costs,  that  will  increase  the  percent  of  the  dollar  in- 
volved that  winds  up  in  the  injured  patient's  pocket  and  that  will 
be  effective  in  lowering  premiums  and  reducing  defensive  medicine. 
And  nothing  in  enterprise  liability  has  ever  been  proven  to  show 
that  that  will  achieve  any  of  those  goals. 

Mr.  Levin.  You  left  out  as  one  of  the  goals  to  maintain  a  system 
that  sustains  accountability  by  the  care  giver. 
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Dr.  Corlin.  Enterprise  liability  goes  counter  to  that. 
Mr.  Levin.  OK  Thank  you. 

Mr.  Chairman,  we  are  ready  for  the  next  panel  unless  you  have 
something. 

Chairman  Stark  [presiding].  I  want  to  thank  the  panelists  very 
much  for  their  contribution,  and  we  look  forward  to  working  with 
you  as  we  ride  through  this  issue  during  the  health  reform  discus- 
sions in  the  months  ahead. 

[The  following  was  subsequently  received:] 
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May  25,  1993 


The  Honorable  Fortney  H.  Stark 
U.S.  House  of  Representatives 
Washington,  D.C.  20515-6348 

Dear  Mr.  Stark: 

Following  my  statement  before  your  Subcommittee  on  Health  on  May  20,  1993,  I 
had  an  opportunity  to  speak  with  the  members  of  the  Board  of  Trustees  of  the  Ohio  Hospital 
Association  concerning  your  hearings.  I  explained  to  them  that  your  intent  was  to  explore  the 
issues  of  administrative  costs,  the  problems  of  rural  and  inner-city  hospitals,  state  insurance 
programs,  and  state  initiatives  on  healthcare  reform,  in  addition  to  reviewing  the  status  of  medical 
liability  compensation.  To  a  person  they  were  extremely  pleased  that  you  and  other 
representatives  who  are  extremely  knowledgeable  about  the  healthcare  system  would  seek 
information  concerning  critical  elements  of  our  present  healthcare  delivery  system  so  that 
appropriate  reform  actions  can  take  place.  They  urged  me  to  convey  to  you  their  wholehearted 
support  for  your  hearings  and  they  pledged  to  participate  in  a  full  scale  reform  of  the  health 
delivery  system  to  ensure  quality  healthcare  is  given  to  all  Americans  on  a  fair  and  efficient  basis. 

I  attach  a  white  paper  which  was  prepared  jointly  by  two  of  Ohio's  prominent 
CEOs,  Robert  Willett  and  Laurence  Harkness.  Mr.  Harkness  is  presently  Chairman  of  the  Ohio 
Hospital  Association  Board,  and  has  been  extremely  active  in  numerous  healthcare-related 
organizations  and  other  charities  in  the  Greater  Dayton  area.  Mr.  Willett  is  also  a  member  of  the 
Ohio  Hospital  Association  Board,  and  has  been  extremely  active  in  discussing  the  appropriate 
elements  of  overall  healthcare  reform  in  the  Southwestern  Ohio  area.  I  hope  that  your 
Subcommittee  will  include  their  white  paper  in  your  deliberations. 

Personally,  as  a  member  of  the  American  Hospital  Association  Board,  as  a  trustee 
of  numerous  healthcare  organizations  for  over  twenty  years,  and  as  a  practicing  healthcare  and 
antitrust  attorney,  I  wish  to  congratulate  you  upon  your  efforts  to  delve  into  the  issue  of 
healthcare  reform  through  your  Subcommittee.  The  entire  problem  is  exceedingly  complex,  but 
I  am  convinced  that  with  the  dedication  and  support  of  all  elements  of  the  healthcare  delivery 
system  (including  hospitals,  physicians,  long-term  care  communities,  employees,  patients,  and 
payors) ,  as  well  as  the  Federal  and  state  governments,  we  can  tailor  a  healthcare  delivery  system 
for  the  United  States  that  will  be  at  the  same  time  compassionate,  comprehensive,  and  affordable. 
Your  efforts  are  to  be  applauded. 

r^yyour-y       <0  y 
/John  D.  Leech 

/ 


JDL/mm 
Enclosure 


185 


HEALTH  CARE  REFORM  AND  THE  REALIGNMENT  OF  INCENTIVES 


May  17,  1993 


Robert  Willett 
President  &  CEO 
Kettering  Medical  Center 
Kettering,  Ohio 


Laurence  Harkness 
President  &  CEO 
Children's  Medical  Center 
Dayton,  Ohio 


The  first  days  of  President  Clinton's  term  in  office  are  fodder  for  the  analysts  and 
historians.  Mrs.  Clinton  and  the  Health  Care  Reform  Task  Force  continue  to  deliberate  while 
the  American  people  anxiously  await  the  birth  of  a  health  care  reform  package  not  unlike  a 
nervous  parent-to-be. 

But  waiting  is  not  enough.  The  immensity  and  importance  of  this  task  demand  that  every 
citizen  proactively  assert  his/her  concerns  in  order  to  influence  the  development  of  a  reform 
package  which  best  meets  the  health  care  needs  of  all  Americans.  Now  is  the  time  for  each  of 
us  to  pull  together,  recognize  the  need  for  comprehensive  systemic  change,  tighten  our  individual 
and  collective  belts,  and  focus  on  the  common  objective-quality  health  care  for  all  Americans 
at  an  affordable  price. 

The  most  significant  barrier  to  effective  and  affordable  reform  is  the  current  misalignment 
of  incentives  apparent  in  the  individuals,  groups  and  organizations  that  all  affect  the  delivery  and 
cost  of  health  care  in  America.  Reform  will  and  must  have  tremendous  impact  on  this  multitude 
in  order  to  bring  current  misalignment  into  alignment  and  focus  on  our  common  objective.  We 
must  identify  and  then  consider  each  of  the  "players"  involved  in,  or  affected  by,  such  changes. 

The  key  question  is  who  are  the  "players"  constituting  the  system  and  how  must  they/we 
change  in  order  to  realign  incentives  and  reform  appropriately? 

♦      Tort  reform  is  key—defensive  medicine  is  no  longer  affordable.  Let's  put  reason  back 
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in  our  health  care  system  for  unfortunate  outcomes.  The  "tort  insurance  crisis"  has 
experienced  several  phases  since  the  1960s.  Initially,  the  increase  in  tort  damage  awards 
led  to  "increased  insurance  premiums  to  medical  providers,  inadequate  coverage  for 
certain  kinds  of  risks,  and  in  some  instances,  termination  of  coverage"  (Depperschmidt, 
"The  Legality  of  State  Limitations  on  Medical  Malpractice  Tort  Damage  Awards"). 
During  the  70s  and  80s,  increased  tort  activity  resulted  in  significant  insurance  rate 
increases. 

♦  Fraud  and  abuse  must  be  curbed--the  culprits  must  be  prosecuted. 

♦  Physician  self-referral  shouldn't  be  allowed  to  continue--it  undermines  the  credibility 
of  the  health  care  system. 

♦  Physician  fee  inconsistency  and  wide  fluctuation  needs  to  be  brought  under  control.  A 
capitated  system  appears  to  be  the  best  solution,  taking  into  account  practice  location, 
risk,  stop-loss,  excess  profit  and  other  factors  that  will  render  a  fair  and  consistent 
reimbursement  for  physician  services.  Bringing  other  factors  like  tort  reform  and 
defensive  medicine  into  alignment  will  aid  in  this  process. 

♦  Pharmaceutical  pricing  must  come  under  control-profits,  yes,  a  financial  bonanza,  no! 

♦  Hospitals  must  continue  to  monitor  expenses  and  take  the  lead  in  quality  management. 
They  must  collaborate  with  other  health  care  providers  and  become  community  resources. 

♦  Technologic  advancements-important,  but  America's  appetite  must  be  moderated  for 
extending  life  regardless  of  quality  or  cost  benefit.  While  technology  can  improve 
efficiency  and  reduce  costs,  it  can  likewise  be  overused  and  raise  health  care  costs 
without  improving  quality  of  care.  Reform  measures  need  to  address  the  root  causes  of 
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overuse,  including:  uncertainty  as  to  what  constitutes  appropriate  use,  increasing 
specialization  within  medicine,  public  demand,  competition  among  hospitals  to  attract 
patients,  incentives  created  by  reimbursement  policies,  and  defensive  medical  practices. 
(Office  of  Technology  Assessment,  100th  Congress,  "Life-Sustaining  Technologies  and 
the  Bderly") 

♦  Duplication  of  services  and  equipment-driven  unfortunately  by  the  competitive 
environment  of  the  past~is  passe.  Collaboration  is  the  approach  of  the  future. 

♦  Government  regulations,  administrative  requirements  and  just  plain  insurance  paperwork 
are  burdening  the  system-its  too  costly.  Streamlining  is  fundamental  to  reducing  costs. 
Efforts  to  develop  and  implement  integrated  information  systems  show  significant 
potential  for  reducing  such  undue  burden,  and  as  a  result  should  be  universally 
supported. 

♦  Anti-trust  regulations  must  be  relaxed-  for  collaboration  won't  happen  without  it. 

♦  Insurance—community  premium  rates,  portability,  insurability-is  essential  to  improve 
access  to  millions.  According  to  a  1990  American  Hospital  Association  study, 
approximately  36  million  Americans,  or  one  out  of  seven,  have  no  health  insurance.  Of 
these,  approximately  84  percent  are  either  employed,  or  dependents  of  someone  who  is 
employed.  While  millions  of  Americans  remain  uninsured  due  to  the  cost,  insurance 
companies  are  increasing  premiums,  co-payments  and  deductibles,  while  reducing 
benefits  and  posting  very  healthy  earnings.  How  can  Blue  Cross  &  Blue  Shield  of  Ohio 
justify  its  $14.8  million  earnings  in  the  first  quarter  of  1993?  BC&BS  reserves  set  a  new 
record  high  at  $228.1  million.  FHP  International,  a  Fountain  Valley,  California  HMO 
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chain,  announced  net  income  for  its  third  quarter,  which  ended  March  31st,  of  $14.4 
million,  a  38%  increase  from  the  same  period  last  year. 

♦  Societal  ills  must  be  controlled.  The  American  people  must  become  more  financially 
accountable  for  their  own  health  through  prevention,  cost  sharing  and  the  end  of  self- 
indulgence.  Health  care  expenses  as  a  direct  result  of  preventable  "social  ills"  such  as 
smoking,  obesity,  teen  pregnancy,  sexually  transmitted  diseases  and  trauma  resultant 
from  not  wearing  seat  belts,  to  name  a  few,  are  inexcusable.  According  to  recent 
American  Hospital  Association  statistics,  the  U.S.  ranks  21  among  developed  nations  in 
infant  mortality,  and  12  in  longevity.  Micheal  Decter,  Deputy  Minister  of  Health, 
Ontario,  Canada,  states,  "What  we've  discovered  is  that  of  the  determinants  of  health, 
health  care  is  only  one  of  a  number,  and  probably  the  least  important. "  Education  and 
prevention  are  key  to  reform.  The  system  must  reward  individuals  for  reducing  risk  and 
choosing  healthy  lifestyles.  A  systemic  emphasis  should  be  placed  on  long-term 
behavioral  modification. 

♦  Graduate  medical  education  needs  to  directly  reflect  the  physician  populations  which 
are  needed  in  today's  environment.  We  cannot  afford  to  continue  training  medical 
specialists  at  the  current  rate.  The  value  of  primary  care  physicians  must  be  reflected 
in  medical  school  curriculums,  residency  positions  and  health  care  reform  proposals. 

Because  of  the  immensity  and  complexity  of  these  reform/alignment  measures,  and  the  vast 
number  of  "customers"  within  the  U.S.  health  care  delivery  system,  there  is  an  obvious  need 
for  a  philosophical  foundation  from  which  change  can  be  constructed.  Total  quality  management 
(TQM)  and  its  corresponding  principles  of  Continuous  Quality  Improvement  (CQI)  appears  to 
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be  such  a  philosophy. 

In  The  Quality  Quest:  A  Briefing  for  Health  Care  Professionals.  Leebov 
defines  quality  as  "doing  the  right  things  right  consistently  to  ensure: 

•  The  best  possible  clinical  outcomes  for  patients 

•  Satisfaction  for  all  of  our  many  customers 

•  Retention  of  talented  staff 

•  Sound  financial  performance" 

Each  of  these  indicators  of  quality  reflect  issues  which  are  central  to  health  care  reform  efforts. 
In  addition,  the  principles  of  CQI  have  potential  to  positively  impact  two  areas  critical  to  reform. 
CQI  can  both  raise  "the  standards  of  performance  through  work  processes"  (Leebov)  and  reduce 
variation  in  performance. 

One  criteria  essential  to  successful  CQI  implementation  is  TQM/CQI  must  begin  at  the 
top.  Within  any  health  care  organization  this  effectively  means  the  CEO.  However,  those 
involved  in  redesigning  the  current  system  should  recognize  that  they  also  have  a  critical 
responsibility  for  influencing  the  universal  implementation  of  CQI.  Emphasizing  the  importance 
of  this  common  sense  philosophy  as  a  central  focus  of  each  reform  measure  will  have  long-term 
implications  on  our  health  care  system.  It  is  time  for  Americans  to  recognize  the  value  of 
principles  established  by  TQM  founders  W.  Edwards  Deming  and  Joseph  Juran.  It  is  time  to 
look  beyond  the  "quick  fix"  of  the  past. 

Today's  health  care  delivery  system  is  an  intricate  and  complicated  combination  of 
interacting  goods  and  services.  All  of  the  misaligned  elements  currently  found  in  the  system 
must  be  addressed  to  accomplish  universal  reform.  Fixing  on  one  or  two  will  never  allow  us 
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to  meet  the  desired  objective. 

For  this  reason,  two  pivotal  components  must  be  simultaneously  and  emphatically 
embraced  as  reform  and  subsequent  legislation  is  proposed  by  the  health  care  task  force-global 
alignment  of  incentives  and  utilization  of  the  principles  of  TQM/CQI.  For  this  to  become 
reality,  everyone  must  be  educated  regarding  the  current  misalignment  of  incentives  and  then 
buy  in  to  the  concept  of  global  realignment.  It  is  only  through  such  a  comprehensive  approach 
that  the  intended  common  objective  of  reform  can  be  achieved—quality  health  care  for  all 
Americans  at  an  affordable  price. 
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Chairman  Stark.  Our  next  panel  will  consist  of  witnesses  rep- 
resenting the  legal  profession:  Walter  Beckham,  a  member  of  the 
Special  Committee  on  Medical  Professional  Liability,  American  Bar 
Association;  and  Robert  E.  Meade,  vice  president  of  the  American 
Arbitration  Association. 

Welcome  to  the  committee,  gentlemen.  Your  prepared  testimony 
will  appear  in  the  record  in  its  entirety. 

And  Mr.  Beckham,  why  don't  you  lead  off  and  enlighten  us  any 
way  that  you  are  comfortable. 

STATEMENT  OF  WALTER  H.  BECKHAM,  JR.,  MEMBER,  SPECIAL 
COMMITTEE  ON  MEDICAL  PROFESSIONAL  LIABILITY,  AMER- 
ICAN BAR  ASSOCIATION 

Mr.  Beckham.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  present  the  views  of  the  American  Bar  Association,  which 
is  the  world's  largest  professional  association,  on  medical  profes- 
sional liability  in  the  context  of  proposals  to  increase  access  to 
health  care. 

As  you  have  mentioned,  my  name  is  Walter  Beckham.  I  am  a 
member  of  the  ABA's  Special  Committee  on  Medical  Professional 
Liability.  Most  of  my  active  practice  in  the  profession  of  the  law, 
which  I  have  practiced  over  40  years,  has  been  on  the  plaintiffs 
side  of  personal  injury  litigation,  Mr.  Chairman. 

Since  1972,  the  ABA  has  been  on  record  in  support  of  legislation 
that  would  provide  for  every  American  to  have  access  to  quality 
health  care,  regardless  of  a  person's  income.  In  February,  1990,  the 
ABA's  House  of  Delegates  reaffirmed  its  support  of  such  legislation, 
calling  for  universal  coverage  for  all  through  a  common  public  or 
public/private  mechanism  through  which  all  contribute. 

The  American  Bar  Association  is  concerned  about  the  ability  of 
Americans,  including  its  own  members,  to  obtain  affordable  health 
insurance.  Health  care  at  a  reasonable  cost  has  been  an  American 
expectation  and  a  concept  the  American  Bar  Association  supports. 

Likewise,  access  to  the  American  legal  system  has  been  a  fun- 
damental right  tracing  back  to  the  beginnings  of  our  country. 

We  understand  the  concerns  being  expressed  about  the  issue  of 
medical  professional  liability.  The  ABA  is  deeply  committed  to  hav- 
ing a  legal  system  in  America  that  is  effective  and  just  and  one 
that  protects  the  rights  of  plaintiffs  and  defendants. 

A  recent  Congressional  Budget  Office  study  reported  that  medi- 
cal malpractice  premiums  account  for  less  than  1  percent  of  the 
dollars  spent  annually  on  the  Nation's  health  care.  These  pre- 
miums cover  all  the  payments  made  to  individuals  because  of  mal- 
practice. 

The  report  also  concluded  that  much  of  the  care  that  is  com- 
monly dubbed  defensive  medicine  would  probably  still  be  provided 
for  reasons  other  than  concerns  about  medical  malpractice.  Physi- 
cians have  always  sought  to  provide  patients  with  the  best  possible 
medical  care  at  the  lowest  risk  and  would  continue  to  do  so  even 
without  the  threat  of  lawsuits  because  much  of  this  so-called  defen- 
sive care  helps  to  reduce  the  uncertainty  of  medical  diagnosis. 

It  seems  unlikely  that  physicians  would  change  their  practice 
patterns  dramatically  in  response  to  medical  reforms. 
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Mr.  Chairman,  I  am  not  going  to  continue  with  the  recitation  of 
what  we  have  submitted  in  our  statement.  I  think  it  would  be  help- 
ful to  this  panel  of  the  Congress  to  be  able  to  ask  me  questions, 
and  I  am  here  prepared  to  answer  those  questions. 

But  one  thing  I  would  like  to  make  clear  before  I  close  this  open- 
ing statement  is  that,  in  our  judgment,  medical  practice  reforms  as 
proposed  by  the  American  Medical  Association  have  no  real  rel- 
evance to  and  would  have  no  material  effect  on  the  cost  of  health 
care  in  the  United  States.  They  only  would  serve  to  give  the  medi- 
cal profession  a  special  place  in  our  legal  system  which  is  not 
shared  by  any  other  profession  and  at  the  expense  of  those  people 
who  are  injured  or  killed  as  a  result  of  medical  negligence. 

I  have  prepared  a  very  simple  little  pie  diagram  here  and  what 
you  see  there  in  red  is  the  cost  of  medical  malpractice  premiums 
as  compared  to  the  total  cost  of  health  care.  And  you  could  abolish 
medical  malpractice,  Mr.  Chairman,  and  it  would  not  materially  af- 
fect the  cost  of  health  care  in  the  United  States. 

And  this  means  that  what  we  are  talking  about  here  should  not 
be  presented  to  the  American  people  as  something  that  is  going  to 
materially  reduce  the  cost  of  health  care  in  the  United  States  be- 
cause the  empirical  evidence  simply  does  not  support  that. 

Thank  you,  Mr.  Chairman.  I  am  prepared  to  answer  questions. 

Chairman  Stark.  I  am  prepared  to  ask  them. 

[The  chart  and  statement  follow:] 
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TESTIMONY  OF  WALTER  H.  BECKHAN,  JR. 
AMERICAN  BAR  ASSOCIATION 


Mr.  Chairman  and  Members  of  the  Committee: 

I  appreciate  the  opportunity  to  present  the  views  of  the 
American  Bar  Association  on  medical  professional  liability  in 
the  context  of  proposals  to  increase  access  to  health  care.  I 
am  Walter  Beckham,  a  member  of  the  ABA's  Special  Committee  on 
Medical  Professional  Liability. 

Since  1972,  the  ABA  has  been  on  record  in  support  of 
legislation  that  would  provide  for  every  American  to  have  access 
to  quality  health  care  regardless  of  a  person's  income.  In 
February  1990,  the  ABA's  House  of  Delegates  reaffirmed  its  sup- 
port of  such  legislation  calling  for  universal  coverage  for  all 
through  a  common  public  or  public/private  mechanism  through 
which  all  contribute. 

The  American  Bar  Association  is  concerned  about  the  ability 
of  Americans,   including  its  own  members,  to  obtain  affordable 
health  insurance.     Health  care  at  a  reasonable  cost  has  been  an 
American  expectation,  and  a  concept  the  American  Bar  Association 
supports.     Likewise,  access  to  the  American  legal  system  has 
been  a  fundamental  right  tracing  back  to  the  origins  of  this 
country. 

The  ABA  understands  the  concerns  being  expressed  about  the 
issue  of  medical  professional  liability  and  is  deeply  committed 
to  having  a  legal  system  in  America  that  is  effective  and  just, 
one  that  protects  the  rights  of  plaintiffs  and  defendants.  Two 
ABA  entities  worked  towards  this  end  by  developing  recommenda- 
tions for  the  ABA's  House  of  Delegates.     They  are  the  Special 
Committee  on  Medical  Professional  Liability  and  the  Action 
Commission  to  Improve  the  Tort  Liability  System. 

The  ABA  Special  Committee  on  Medical  Professional  Liability 
was  composed  of  a  balanced  group  of  plaintiffs'   lawyers,  defense 
lawyers  and  representatives  of  academia,   and  the  judiciary.  The 
Committee  was  chaired  by  ABA  Immediate  Past-President  Talbot  S. 
D'Alemberte,   then  Dean  of  the  Florida  State  University  College 
of  Law.     The  Committee  was  charged  with  studying  legislative 
initiatives  in  the  medical  malpractice  area  and  developing  ABA 
policy  proposals  for  the  Association's  policymakers  to  consider. 
In  February  1986,   the  ABA  House  of  Delegates  adopted  a  resolu- 
tion upon  recommendation  of  the  Committee.      (A  copy  of  that 
resolution  is  appended  to  this  statement  as  Appendix  A. )  The 
Committee  was  then  disbanded.     However,   it  was  reactivated  in 
August  1991. 

Near  the  end  of  1985  the  ABA,  through  its  President, 
appointed  an  Action  Commission  to  Improve  the  Tort  Liability 
System.  The  14-member  Commission  was  asked  to  develop  specific 
proposals  to  improve  the  tort  liability  system.  The  members  of 
the  Commission  were  federal  trial  and  appellate  court  judges;  a 
state  Supreme  Court  justice;  corporate  counsel,  including  those 
with  insurance  experience;  consumer  and  civil  rights  advocates; 
academicians;  and  practicing  plaintiffs'  and  defense  lawyers. 

In  February  1987,   the  ABA  House  of  Delegates  considered  the 
Commission's  recommendations  and  adopted  the  resolution  appended 
to  this  statement  as  Appendix  B.     The  ABA  takes  the  position 
that  these  proposals  to  improve  the  tort  system  can  and  should 
be  implemented  by  the  courts  and  legislatures  at  the  state,  and 
not  the  federal  level. 
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Our  ABA  policies  reflect  the  ABA's  recognition  that  the 
issue  is  of  vital  importance  not  only  to  the  legal  profession 
but  to  the  medical  profession,  the  insurance  industry  and,  most 
of  all,  to  the  public. 

The  public  has  the  most  at  stake  in  this  issue.     When  a 
person  suffers  injury  as  a  result  of  negligence  by  a  provider  of 
health  care  services,  he  or  she  must  have  the  right  to  seek 
recovery  for  the  full  measure  of  those  damages.     We  believe  that 
right  is  severely  threatened  by  those  who  call  for  major  changes 
in  this  country's  tort  law  system,  and  particularly  by  those  who 
propose  that  limits  be  placed  on  the  amount  of  damages  persons 
may  seek  in  compensation  for  their  injuries  caused  by  the 
negligence,  or  carelessness  of  health  care  providers. 

We  are  particularly  concerned  with  proposals  to  alter  the 
system  of  medical  malpractice  to  carve  out  exceptions  in  the 
tort  law  system  for  one  group  of  potential  defendants  —  in  this 
case,  the  medical  profession.     It  is  the  ABA's  belief  that  the 
rights  of  injured  persons  to  recover  fully  for  injuries  caused 
by  the  wrongful  acts  of  others  must  be  protected.     We  are 
concerned  that  those  who  seek  major  changes  in  the  way  the  tort 
law  system  deals  with  cases  of  medical  malpractice  are  willing 
to  trade  away  the  rights  of  all  individuals  in  the  hope  of 
easing  a  perceived  burden  on  some  or  reducing  the  overall  costs 
of  health  care.     Since  medical  malpractice  insurance  costs  make 
up  only  a  small  fraction  of  the  dollars  spent  on  health  care  in 
the  United  States,  the  changes  in  the  tort  laws  would  have  no 
real  impact  on  costs  of  health  care. 

In  addressing  access  to  health  care  proposals,  that  contain 
provisions  on  medical  professional  liability,   three  questions 
need  to  be  asked.     First,  what  is  the  cost  savings  that  can  be 
achieved?     Second,  have  such  provisions,  when  enacted,  lowered 
health  care  costs  in  states  which  have  adopted  their  essential 
elements?     Third,  what  are  the  consequences  to  the  traditional 
American  legal  system  and  to  the  rights  of  the  injured  persons? 
In  other  words,  does  a  cost  shifting  from  the  medical 
professional  who  caused  the  injuries  to  the  person  who  was 
injured  or  to  a  governmental  agency  achieve  anything  more  than 
an  illusory  savings? 


What  is  the  Cost  of  the  Medical-Legal  System? 

The  American  Bar  Association  does  not  purport  to  possess 
the  expertise  to  analyze  all  of  the  reasons  for  escalating 
medical  costs.     We  do,  however,  have  the  ability  to  analyze  the 
interrelationship  of  the  legal  system  and  those  costs. 
Moreover,  we  are  able  to  determine  the  consequences  of  proposed 
legislation  upon  the  American  legal  system  and  those  seeking 
compensation  for  injuries. 

The  major  components  that  have  been  cited  as  contributing 
to  the  rising  cost  of  that  care  are: 

*  Reliance  on  modern,   sophisticated  and 
expensive  treatment. 

*  Innovative  treatment  of  illnesses,  such  as 
heart  disease,  AIDS  and  cancer; 

*  An  aging  population,  which  adds  to  Medicare 
and  Medicaid  expenditures; 

*  High  administrative  costs  of  the  health 
care  system;  and 

*  The  medical-legal  system. 
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Studies  concerning  the  medical-legal  system  show  that  its 
impact  on  the  national  expenditures  is  not  only  questionable  but 
also  insignificant.       The  Congressional  Budget  Office  stated  in 
1992  that  medical-legal  costs,   as  measured  by  medical  malprac- 
tice insurance  premiums,  account  for  0.74  percent  of  the 
national  health  expenditures.       I  understand  that  these 
insurance  premiums  account  for  a  lower  percentage  of  national 
health  expenditures  at  this  point  in  time.     The  other  component 
of  cost  attributed  to  the  legal  system  is  that  of  so-called 
"defensive  medicine."    Varying  figures  for  the  cost  of 
"defensive  medicine"  have  been  estimated.     However,  no  one  has 
reliably  measured  what,   if  anything,  defensive  medicine  costs. 

An  October  1992  study  of  the  Congressional  Budget  Office 
concluded  that  health  care  spending  is  propelled  upward  by 
high-cost  technological  and  medical  breakthroughs.     The  study 
finds  that  rising  incomes,  demographic  changes,  and  medical 
malpractice  costs  do  not  appear  to  account  for  much  of  the 
increase  in  the  nation's  health  care  bill.     The  report  states 
that  malpractice  insurance  premiums  account  for  less  than  one 
percent  of  the  dollars  spent  annually  on  the  nation's  health 
care. 

The  report  also  concluded  that  "much  of  the  care  that  is 
commonly  dubbed  'defensive  medicine'  would  probably  still  be 
provided  for  reasons  other  than  concerns  about  medical  malprac- 
tice.    Physicians  have  always  sought  to  provide  patients  with 
the  best  possible  medical  care  at  the  lowest  risks  and  would 
continue  to  do  so  even  without  the  threat  of  lawsuits.  Because 
much  of  this  'defensive  care'  helps  to  reduce  the  uncertainty  of 
medical  diagnosis,  it  seems  unlikely  that  physicians  would 
change  their  practice  patterns  dramatically  in  response  to 
malpractice  reform." 

To  address  the  subject  of  "defensive  medicine,"  there  must 
be  agreement  upon  the  meaning  of  the  phrase.     However,  there  is 
no  agreement  upon  the  definition.      That  uncertainty  has  re- 
sulted in  the  inability  to  statistically  measure  the  cost.  In 
published  studies,   "defensive  medicine"  has  included  erroneously 
the  cost  of  the  consequence  of  physicians'  financial  incentive 
to  direct  patients  for  tests  and  examinations  in  facilities  in 
which  physicians  have  a  proprietary  interest.       Some  have  con- 
sidered the  cost  of  new  technology  and  advancements  in  medical 
knowledge,  care  and  treatment.     In  that  regard,  patients  expect 
the  use  of  very  modern,  sophisticated  and  expensive  technology 
to  refine  diagnosis  and  eliminate  uncertainties. 

Therefore,  to  examine  the  impact  of  the  medical-legal 
system,  the  necessary  inquiry  is  to  what  extent  physicians 
direct  medical  expenses  that  are  unwarranted  for  the  treatment 
or  diagnosis  of  patients,  and  are  not  motivated  by  personal 
financial  interests.     In  other  words,  an  expense  is  only 
attributable  to  the  medical-legal  system  when  the  sole  reason 
for  that  expense  is  concern  by  the  physician  about  a  medical 
malpractice  claim.     There  has  been  no  study  to  measure  that 
cost,   and  there  appears  to  be  no  basis  for  assuming  that 
competent  and  reputable  physicians  impose  such  expenses  upon 
their  patients  without  a  justifiable  medical  reason. 

To  the  extent  that  physicians'  concern  about  liability 
results  in  more  conscientious  medical  care,  then  "defensive 
medicine"  is  certainly  desirable.      When  the  fear  of  tort 
liability  deters  medical  injuries,  then  health  care  costs  areg 
lowered  by  avoiding  the  costs  associated  with  medical  injury. 
Thus,   if  liability  concerns  are  a  deterrent,  provisions  that 
relieve  physicians  of  concern  regarding  negligent  practices  can 
actually  result  in  an  increase  of  health  care  costs. 
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Because  no  reliable  studies  have  been  done  to  estimate  the 
cost  of  so-called  defensive  medicine,  the  Office  of  Technology 
Assessment  has  been  asked  to  study  the  issue  and  is  expected  to 
complete  its  study  before  1994. 


Medical  Malpractice  Litigation 

The  cost  of  medical  malpractice  insurance,   in  part, 
reflects  the  cost  of  the  medical-legal  system.     In  contrast  to 
the  increase  in  health  carg  costs,  medical  malpractice  costs 
decreased  in  recent  years.       The  number  of  medical  malpractice 
claims  peaked  in  1985,  and  has  continued  to  decline  according  to 
the  most  current  figures  available. 

Medical-legal  costs,  as  measured  by  medical  malpractice 
insurance  premiums,  account  for  less  than  three  quarters  of  one 
percent  of  the  nation's  health  expenditures.     Major  pending 
proposals  to  change  the  tort  laws  would  result  in  a  negligible 
impact  on  health  care  costs.     A  recent  study  funded  by  the  Texas 
Medical  Association,  the  Texas  Trial  Lawyers  Association  and  the 
Texas  Hospital  Association  reported  that  its  findings  indicated 
that  "changing  the  medical  professional  liability  system  will 
have  minimal  cost  savings  impact  on  the  overall  health  care 
delivery  system  in  Texas." 

A  recent  study  examined  the  relationship  between  medical 
malpractice  tort  "reform"  and  health  care  costs  and  found  there 
to  be  "no  indication  that  enacting  major  tort  'reforms'  is 
positively  correlated  with  lower  health  care  costs."     In  fact, 
the  study  found  that  "states  with  the  lowest  per  capita  expendi- 
tures are  more  likely  to  have  enacted  fewer  tort  'reforms' 
overall  than  the  average." 

In  comparison  to  other  components  of  health  care  costs, 
administrative  costs,  for  example,  ^re  10  to  24  times  the  cost 
of  all  medical  malpractice  claims. 


What  are  the  Consequences  to  the  Public  of  Proposals 
to  Cap  Noneconomic  Damages  or  Eliminate  the  Collateral 
Source  Rule  in  Medical  Malpractice  Cases? 

Proposals  of  this  type  are  ill-advised.     Elimination  of  the 
collateral  source  rule  solely  favors  medical  professionals  by 
passing  on  the  cost  of  the  medical  injury  to  another  health  care 
provider.     Often,  an  insured  person  has  the  benefit  of  health  or 
disability  insurance  which  pays  for  a  portion  of  the  additional 
medical  costs  attributable  to  the  injuries  caused  by  a 
physician's  negligence.     Typically,  the  insurer  will  assert  a 
lien  against  its  insured's  recovery  or  pursue  a  subrogation 
claim.     Under  proposals  to  eliminate  the  collateral  source  rule, 
the  negligent  physician  would  get  a  credit  for  the  insurer's 
payment,  and  the  insurer  could  not  recover  from  the  person  who 
injured  its  insured.     An  obvious  consequence  of  the  loss  of  lien 
and  subrogation  rights  by  a  health  or  disability  insurer  will  be 
an  increase  in  those  premiums.     Where  government  proposals  pro- 
vide such  insurance,  government  health  care  costs  would 
increase.     The  net  result  is  no  reduction  in  health  care  costs 
but  a  windfall  benefit  to  the  defendant  medical  professional  and 
his  or  her  insurer  at  the  expense  of  the  injured  person. 

Proposals  to  limit  noneconomic  damages  deprive  individuals 
of  compensation  for  the  consequences  of  medical  malpractice 
injuries.     No  one  has  stated  that  such  injuries  are  not  real  or 
severe.     In  fact,  noneconomic  injuries  may  far  exceed  the 
economic  damages.     These  proposals,   if  enacted,  would  make 
seriously  injured  persons  who  are  the  least  able  to  afford  it 
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receive  less  than  full  compensation  while  less  seriously  injured 
persons  would  be  fully  compensated.     This  would  be  grossly 
unjust. 

A  bottom  line  is  whether  the  economic  benefits  to  the 
public  in  reducing  health  care  cost  is  significant  enough  to 
warrant  depriving  other  members  of  the  public  —  injured  persons 
—  of  full  and  adequate  compensation  from  those  responsible  for 
their  injuries.     With  the  cost  of  the  entire  medical-legal 
system  constituting  less  than  one  percent  of  health  care  costs, 
a  pertinent  inquiry  is  whether  such  proposals  would  have  any 
noticeable  impact  except  upon  injured  persons. 

Such  proposals  would  not  eliminate  the  less  than  one 
percent  of  health  care  costs  attributable  to  medical 
professional  liability  since  no  one  seriously  urges  that  the 
medical  profession  should  be  immune  from  liability.  Rather, 
such  proposals  are  directed  at  those  injured  persons  who  are 
ultimately  compensated.     These  victims  of  medical  negligence  are 
the  subject  of  such  proposals.     Any  savings  in  the  cost  of 
health  care  would  be  a  small  fraction  of  a  percent.     Thus,  even 
on  an  economic  analysis,   such  proposals,   if  implemented,  will 
not  have  a  measurable  impact  upon  the  cost  of  health  care.  Such 
proposals,  however,  would  impact  severely  and  dramatically  upon 
the  persons  who  are  victims  of  medical  malpractice. 


Should  alternative  dispute  resolution  be 
included  in  a  national  health  access  proposal? 

The  ABA  has  long  supported  the  use  of  various  methods  of 
alternative  dispute  resolution  (ADR)   and  was  an  early  leader  in 
advocating  for  its  use.     We  encourage  providing  appropriate  ADR 
options  in  a  national  health  access  proposal  as  an  efficient 
means  of  expediting  medical  malpractice  claims. 

In  1976,  the  ABA  co-sponsored  a  conference  in  St.  Paul, 
Minnesota.     The  conference  sought  to  address  two  principal 
topics:   "What  types  of  disputes  are  best  resolved  by  judicial 
action  and  what  kinds  are  better  assigned  to  another  more 
appropriate  forum?,"  and  "Can  the  interest  of  justice  be  better 
served  with  processes  less  time-consuming  and  less  expensive?" 
The  conference  discussions  led  to  the  appointment  of  a  "Pound 
Conference  Follow-up  Task  Force,"  under  the  chairmanship  of 
Judge  Griffin  Bell.     The  Task  Force  published  a  report  with 
numerous  recommendations  for  justice  reform  in  August,  1976. 

A  principal  recommendation  of  the  report  is  that  a  variety 
of  innovative  dispute  resolution  techniques  be  explored: 
arbitration,  mediation,  revitalized  and  expanded  small  claims 
courts,  and  the  concept  of  a  "neighborhood  justice  center." 

In  1977,  when  the  ABA  established  its  Standing  Committee  on 
Dispute  Resolution,  that  subject  was  relatively  obscure;  how- 
ever, during  the  past  16  years,  the  ABA  through  its  Standing 
Committee  and  its  newly  established  Section  on  Dispute  Resolu- 
tion, has  chartered  the  nation's  dispute  resolution  agenda.  The 
Multi-Door  Courthouse,   school  mediation  and  police  dispute  reso- 
lution programs  were  unknown  concepts  until  after  the  ABA's  1976 
Conference  on  Improvements  in  the  Administration  of  Justice. 

Today,  the  dispute  resolution  world  is  dramatically  differ- 
ent.    Much  has  happened,   in  part  because  of  ABA  leadership.  The 
extensive  work  of  the  ABA  is  described  in  a  document  entitled 
the  ABA  Blueprint  for  Improving  the  Civil  Justice  System. 
Copies  of  the  "Blueprint"  are  available  upon  request. 
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The  ABA's  House  of  Delegates  has  adopted  four  resolutions 
relevant  to  ADR  and  medical  malpractice.  The  resolutions  call 
for  the  following: 

1.  To  promote  continued  use  of  and  experimentation 
with  ADR,  both  before  and  after  suit  is  filed,  as 
welcome  components  of  the  justice  system. 
(Adopted  August  1989.) 

2.  Consistent  with  the  attached  ABA  policy 
(Appendix  C) ,  to  support  the  increased  use  of  ADR 
by  federal  agencies,  which  included  support  for 
the  recently  passed  Administrative  Dispute 
Resolution  Act  of  1990.     (Adopted  August  1988.) 

3.  To  support  the  use  of  arbitration  for  resolution 
of  medical  malpractice  disputes  under  circum- 
stances whereby  the  agreement  to  arbitrate  is 
entered  into  only  after  a  dispute  has  arisen. 
(Adopted  August  1977.) 

4.  To  support  the  voluntary  use  of  arbitration  so 
long  as  the  parties  have  full  knowledge  that  once 
entered  into,  the  arbitration  panel's  decision  is 
final  and  binding;  and  that  arbitration  panels 
should  consist  of  one  impartial  arbitrator  in 
"small"  claims  cases  and  three  arbitrators  -  an 
attorney,  a  physician,  and  a  layman  in  larger 
claims  cases.     (Adopted  August  1976.) 


The  ABA  is  concerned  about  achieving  a  more  expeditious  and 
economical  resolution  of  medical  malpractice  litigation. 
Voluntary  alternative  dispute  resolution,  for  example,  has 
gained  acceptance  as  an  alternative  to  litigation.     The  ABA  rec- 
ognizes the  importance  of  the  development  and  use  of  ADR  methods 
other  than  full  judicial  trials  for  resolving  legal  disputes. 
ABA  policy  supports  the  "continued  use  of  and  experimentation 
with  alternative  dispute  resolution  techniques  both  before  and 
after  suit  is  filed,"  so  long  as  they  assure  that  every 
disputant's  constitutional  and  other  legal  rights  and  remedies 
are  protected.     Of  course,  such  concepts  have  equal  validity  in 
litigation  against  any  defendant,  and  no  special  justification 
exists  for  being  applied  only  in  cases  involving  medical 
professionals . 

The  use  of  voluntary  alternative  dispute  resolution 
techniques  is  consistent  with  the  relevant  policy  considerations 
of  attracting  to  an  overburdened  judicial  system  the  independent 
and  impartial  services  and  expertise  upon  which  that  system 
necessarily  depends.     Besides  relieving  court  congestion  and 
speeding  up  the  conclusion  of  cases,  these  alternative  dispute 
resolution  procedures  are  often  less  expensive  and  less 
stressful  than  seeing  a  case  through  its  normal  trial  path. 


Thank  you  for  giving  us  this  opportunity  to  present  our 
views  to  you. 
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ENDNOTES 

According  to  the  1992  U.S.   Industrial  Outlook  prepared  by 
the  U.S.  Department  of  Commerce,   in  1991  national  health 
care  outlays  accounted  for  approximately  13  percent  of  the 
GNP,  totaling  $738  billion  up  about  11  percent  from  $666 
billion  in  1990.  The  medical-legal  component  in  the  same 
period,  however,  appears  to  have  decreased  since  health  care 
costs  greatly  increased  during  this  period  and  malpractice 
premiums  decreased. 

Testimony,  Robert  D.  Reischauer,  Director,  Congressional 
Budget  Office,  Statement  before  the  Committee  on  Ways  and 
Means,  U.S.  House  of  Representatives,  March  4,  1992. 

Congressional  Budget  Office,  Economic  Implications  of  Rising 
Health  Care  Costs  (October  1992)  page  27. 

The  American  Medical  Association  has  estimated  the  cost  of 
defensive  medicine  based  upon  a  survey  of  physicians  who 
were  asked,  for  example,  whether  they  ordered  more  tests 
because  of  the  perceived  risk  of  a  medical  malpractice 
claim.  The  AMA,  moreover,  recognized  other  reasons  con- 
tributed to  an  affirmative  response,  stating,   "like  other 
defensive  measures,  all  defensive  medicine  cannot  be 
characterized  necessarily  as  overuse  but  can  reflect 
necessary  improvements  in  patient  care."  Statement  on  behalf 
of  the  American  Medical  Association  to  the  Senate  Finance 
Subcommittee  on  Medicare  and  Long  Term  Care  Regarding 
Medical  Liability  Reform,  October  16,   1991,  page  4. 

The  Physician  Payment  Review  Commission  (PPRC)  has 
questioned  such  figures,  noting  that  "Studies  that  use 
physicians'  estimates  of  the  amount  of  defensive  medicine 
they  practice  are  not  sufficiently  reliable  to  make 
quantitative  estimates."  Physician  Payment  Review  Commission 
1991  Annual  Report  to  Congress, 
page  374. 

Mark  N.  Cooper,  "Physician  Self-Dealing  for  Diagnostic  Tests 
in  the  1980s:  Defensive  Medicine  vs.  Offensive  Profits," 
Consumer  Federation  of  America,  October  3,   1991,  reported 
that  the  rapid  spread  of  physician  ownership  of  diagnostic 
testing  facilities  is  a  much  more  likely  cause  of  rising 
diagnostic  costs  than  fear  of  malpractice  liability. 

A  January  1991  study  by  the  State  of  Florida's  Health  Care 
Cost  Containment  Board  looked  into  physician  ownership  of 
health  care  facilities.     It  found  that  joint  ventures  among 
health  care  providers  resulted  in  higher  health  care  costs 
due  primarily  to  the  over-utilization  of  services. 

A  study  of  radiation  centers  in  Florida  found  that 
doctor-owned  centers  appeared  to  result  in  a  substantial 
increase  in  use  and  cost  of  the  services.     See  Mitchell, 
Jean  M. ;  Sunshine,  Jonathan  H.;  "Consequences  of  Physicians' 
Ownership  of  Health  Care  Facilities  -  Joint  Ventures  in 
Radiation  Therapy,  The  New  England  Journal  of  Medicine. 
Vol.327,   No. 21,   Nov.   19,  1992, 
pages  1497-1501. 
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APPENDIX  A. 


RESOLUTION  APPROVED  BY  THE 
AMERICAN  BAR  ASSOCIATION 
HOUSE  OP  OELEGATES 

FEBRUARY  II.  1986 


BE   IT  RESOLVED, 

1.     The  American  Bar  Association  urges  appropriate  ABA 
entities,  such  as  the  Action  Commission  to  Improve  the  Tort 
Liability  System  and  the  Commission  on  Professionalism,  to 
continue  to  consult,  where  appropriate,  with  representatives  of 
the  American  Medical  Association  and  others  in  the  health  care 
industry,  the  insurance  industry,  state  and  federal  governments 
and  appropriate  segments  of  the  public  with  the  goal  of  seeking 
a  broader  consensus  on  how  more  equitably  to  compensate  persons 
injured  in  our  society.    The  problems  associated  with  medical 
professional  liability  are  common  to  all  areas  of  tort  law  and 
should  be  evaluated  in  the  context  of  their  broader 
implications  for  the  tort  system  as  a  whole.     The  Legal  and 
Medical  professions  should  cooperate  in  seeking  common 
solutions  to  these  problems  and  should  avoid  any  efforts  to 
polarize  the  discussion  of  these  problems,  which  would  serve 
neither  the  public  interest  nor  the  interests  of  either 
prof ess  ion . 


2.     Consistent  with  these  goals,  the  American  Bar 
Association  adopts  the  following  principles: 

A.  The  regulation  of  medical  professional  liability 
is  a  matter  for  state  consideration;  and  federal 
involvement  In  that  area  is  inappropriate. 

B.  There  should  be  rigorous  enforcement  of 
professional  disciplinary  code  provisions  which 
proscribe  lawyers  from  filing  frivolous  suits  and 
defenses;  and  sanctions  should  be  imposed  when  those 
provisions  are  violated. 


C.  There  should  be  more  effective  procedures  and 
incr-ased  funding  to  strengthen  medical  licensing  and 
disciplinary  boards  at  the  state  level;  and  efforts 
should  be  increased  to  establish  effective  risk 
management  programs   in  the  delivery  of  health  care 
services . 

D.  No  justification  exists  for  exempting  medical 
malpractice  actions  from  the  rules  of  punitive  damages 
applied  in  tort  litigation  to  deter  gross  misconduct. 
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E.  No  disclosure  of  financial  worth  by  a  defendant 
in  a  tore  action  should  bt  required  unlets  there  la  a 
showing  by  evidence  In  tht  record  or  prof fared  by  the 
plaintiff  that  would  provide  a  legal  baaia  for 
recovery  of  punitive  damages. 

F.  Nocices  of  intent  to  sue,  screening  panels  and 
affidavits  of  non- involvement  are  unnecessary  in 

"edical  malpract ice  actions. 

G.  No  justification  exists  for  a  special  rule 
governing  malicious  prosecution  actions  brought  by 
health  care  providers  against  persons  who  sued  them 

for  malpractice. 

H.  Trial  courts  should  scrutinize  carefully  the 
qualifications  of  persons  presented  as  espects  to 
assure  that  only  those  persons  are  permitted  to 
testify  who,  by  knowledge,  skill,  experience,  training 
or  education,  qualify  as  experts. 

I.  The  collateral  source  rule  should  be  retained; 
and  tr.ird  parties  who  have  furnished  aonetary  benefits 
to  plaintiffs  should  be  permitted  to  seek 

re l.nrcrsemenc  out  of  the  recovery. 

J.  Contingent  fees  provide  access  to  the  courts; 
and  no  justification  exists  for  imposing  special 

restrictions  on  contingent  fees  in  medical  aalpractice 

act : ons . 

K.  The  use  of  structured  settlements  should  be 
encouraged. 

L.  Collection  and  study  of  data  on  the  coet  and 
causes  of  professional  liability  claiaa  should  be 
undertaken  to  evaluate  and  develop  effective  loss 

prevention  programs. 
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APPENDIX  B 


RESOUTTIOH  A? PROVED  IT  THf 
AHFJICA*  lAA  ASSOCIATION 

HOUSE  Of  DELEGATES* 

February  H-17,  1987 
(Report  No.  123) 


N  It  Keoolvad,  That  tha  AMrlcao  Bar  Anoditloo  adopts 
the  following  r«cou*nditlom: 

A .  Imunnc* 

1.  The  Aaericaa  let  Association  ahould  eatebllah  a 
couinlon  Co  study  cod  raecaaand  ways  to  laprove  eh«  liability 
lnauranca  ayataa  aa  It  affacta  tha  tort  ayataai. 

B .  Pain  and  Suffering  Pagajaa 

2.  Thara  abould  ba  no  callio|a  oo  palo  aod  •uffsrlng 
daeeges,  but  lostaad  trial  aod  appellate  court!  abould  aake 
graatar  uaa  of  tha  power  of  roolttltur  or  addltur  with 
rafaranca  to  vardicta  which  ara  aichar  ao  atcatilva  or 
tnadequata  aa  to  ba  claarlv  dliproport iooata  to  eoaaualty 
expectations  by  aettlog  tilde  such  verdlcta  unlaaa  the  affected 
partlee   agree   to   the  aod 1  fleet  loo . 

3.  One  or  acta  tort  award  ccaalssloos  abould  ba 
aatabllahad,  which  would  ba  eaoovsrad  to  review  tort  award a 
during  tha  preceding  yaar,  publlab  foforaatloo  oe  trenda,  and 
enggeet   guidelines   for  future  trial  court  refereoce. 

A.      Optloos  abould  ba  erplored  by  approprlata  AAA 
enclciaa  whethar  additional  guldaaca  cae  aod  should  ba  glvan  to 
tha  Jury  oo  the  rant*  of  daaagee  to  ba  awarded  for  pain  and 
Buffering  In  a  particular  caaa. 

r        Punltlva  Daaagee 

5.       Punitive  dea^gea  have  a  placa  In  approprlata 
ceaea  aod  therefore  abould  oot  ba  abollahad.     However,  the 
•cope  of  puoltlva  daaagee   should  ba  narrowed  through  the 
following  aeaaurea: 

a .       Staodarde  of  Conduct  aod  Proof 

Puoltlva  deaagea  ahould  be  Halted  to  ceaaa 
warrentlog  apeclal  aanctloea  aod  abould  not  ba  coaaccp i ace .  A 
tbraahold  raouiraaeot  for  tha  aubafasioo  of  a  puoltlva  daaagee 
caaa  to  tha  finder  of  fact  ahould  ba  chat  tba  dafaedant 
daaonstrstad  a  eooacioua  or  dallbarata  dlsragard  with  respect 
to  the  plaintiff.    Aa  a  further  safaguard,  tha  staedard  of 
proof  to  ba  applied  ahould  ba  "cleer  aod  coovioelof"  evidence 

of  tCe°evldeoca°^  l-"*r  •tBnd-rd  «uch         "oy  «  pr eponderenca 


*Wlth  the  possible  exception  relating  to  masa  torts,  the  ABA  takes  the  poeltlon 
that  these  proposals  to  laprove  the  tort  systea  can  and  should  he  laplemented 

hy   the  court*  and   1 eRtslatures  at   the  state  and  not   the   federal  level. 
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h-      Tha  Procece  of  Dec  la  Ion 

.     ...  .         J1*,  fr'llj1?!  *  Appreprlata  pre-trlel  procedural 
ohould  be  routleely  utillted  to  ellaioato  frlvoloue  cial.a  for 
puoUlvo  diH|«i  prtor  to  trial,  with  •  oavloge  aocbaelae 

•J  for  dlacovary  of  alaconduct  ■••ting  tha  etandard 

of  liability. 

-  (2)  ?t|o|  -  Evidence  of  ooc  worth  sod  other 
evldeoco  rtlmoi  oeTyto  tho  euactloa  of  pualtlv*  doaages 
ordloerlly  should  bo  Introduced  only  of tor  tho  dofeodeat'e 
llabllltv  for  coepeosstory  daaaaaa  and  tha  uouot  of  thoaa 
daaagaa  hava  baan  detaralnad. 

(3)    foot-Trial  -  At  o  chack  againat  eaceeelve 

Eunltlve  daaaga  awarded  vardlcte  Including  ouch  award*  should 
a  aubjected  to  clot a  ecrutloy  by  tho  court*.    Tho  trial  court 
thould  ordor  raolttltur  vbaravar  Juetlfled.  Eaceeelveeeec 
ahould  bo  evaluated  lo  light  of  tha  dagroo  of  raprohooalblllty 
of  tha  defeodcnt'a  acta,  tho  rlak  uodortokao  by  tho  plelntlff, 
tho  actual  lojury  ceueed,  tha  not  worth  of  tho  dafaodant, 
whecbor  tho  dafaodant  hat  roforaad  lta  cooduct  tod  tha  dagraa 
of  doporturo  froo  typical  ratios  (aa  raflactad  la  tho  boat 
available  eaplrlcel  data)  between  coapcaaotorv  and  puoltlvo 
daaagaa.    If  oeceeeery  to  aatura  such  Judicial  review, 
epproprlete  lealelstloa  ahould  bo  oaactod.    Opialoao  leeued  by 
trial  or  appellate  court*  oltbar  upholding  or  aodlfylog  aa 
award  ahould  apaclfy  tha  factora  which  vara  cooaldarad  and 
relied  upon. 

c.      Multlpla  Judga ant  Torta 

Whlla  tho  total  asouat  of  aoy  puoltlvo  daaagaa 
awarded  ahould  ba  adequate  to  occeapllah  tho  turpoeee  of 
punitive  daaagaa,  appropriate  eefeguerdg  ahould  bo  pat  lo  forca 
to  preveot  any  defaedaet  (rea  being  aubjactad  to  punitive 
daaagaa  that  era  aiceeelva  in  tha  aggregete  for  the  aaaa 
wrongful  act. 

d.      Vlcarloue  Liability 

Vlth  raepect  ta  vlcarloue  liability  for  puoltlvo 
deaege*.  tha  provlaloao  of  Soctloe  109  of  tho  leatateaooc 
(Second)  of  Torta  (1979)  ebould  epply.    Legislature*  and  cource 
ahould  bo  oeaoltfvo  to  odoptloa  appropriate  aafeauarda  to 
protect  the  eeet«r  or  principal  froo  vtcerloue  liability  for 
tha  unauthorlrad  acta  of  nonmanag ar lal  aervente  or  eganta. 

a.      To  Whoa  Award*  Should  Be  Peld 

lo  cartels  punitive  daaagaa  caoeo,  such  ee  torte 
Involving  poeelbla  oultlple  Judgecote  egalaat  tha  aeao 
dsfeodcot,  a  court  could  bo  author ltod  to  deteraiee  what  la  a 
raeeooebla  portion  of  tho  puoltlvo  daaagaa  award  to  cooposeete 
the  pleletlff  eod  coueeol  far  hr tag lag  tha  ectloa  sad 
proaecutlng  tha  puoltlvo  daaaga  del*,  with  tha  balanca  of  tha 
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•ward  co  be  el located  Co  public  purposes,  wolco  couio  involve 
eethoda  of  dealing  vtcb  oulelple  core  clalae  tocb  aa 
conaolldacion  of  clalaa  or  foraa  of  class  actions,    Tbo  oovelty 
of  auch  propoaals  aod  tha  abaoeco  of  any  adequately  toacod 

{rogreas  for  lapleocotiog  require  furcbor  etudy  before  mm 
oforeed  Judgeeoc  cao  bo  aede  aa  Co  whether,  or  Co  whet  esteot, 
auch  propoaala  will  work  io  practice.    Vo  urge  aucb  aCudloa. 
Tha  concept  of  public  alloc at loo  of  pertlooo  of  pualtlve  deaage 
awardt  la  atofle  Jud|aoec  accioea  la  alao  worthy  of 
coaiideracloo  Co  Che  esteot  workable  aethoda  of  lapleoentetloo 
•ay  hereafter  be  devaloped. 

D.      Jolnt-and-Several  Liability 

6.      The  doctrine  of  Joiac-ead-aeveral  liability 
ahould  be  eodlf led  to  recognise  that  defeodeata  whoao 
responsibility  la  substcutlclly  dlaproporclooaco  to  liability 
for  Che  eatlra  loaa  auffarod  bp  the  plaintiff  are  Co  be  held 
liable  for  ooly  choir  equiCablo  there  of  Cba  plalaciff'e> 
oooecoooalc  loaa,  while  reaalaia|  liable  for  Cbo  plaintiff's 
full  ecoooolc  loaa.    A  defeadeec  a  responsibility  abould  ba 
rsgarded  aa  "substantially  diaproporCioaaCeN  whoa  ic  la 
significantly  leaa  than  aap  of  cba  other  dofaedaata;  for 
•staple,  whoa  oae  of  two  defendants  la  deceraiaed  to  be  le«a 
than  231  responsible  for  tha  plaintiff's  injury. 

I .       Attorneys'  fa«s 

7.      fee  errenfaaeoca  with  each  party  la  core  cases 
ahould  be  «ec  forth  io  •  wrlctea  •fre«aeot  that  cleerly 
ldeeclfles  Che  basis  on  which  eho  fee  la  to  be  celcalaced.  to 
addition,  beceuee  aaoy  plaintiffs  oey  ooc  be  faalllar  with  the 
various  waya  ChaC  cooclogeacy  feae  aay  be  calculated,  there 
ahould  be  e  requireaent  CheC  Che  contingency  fee  loforaatlon 
fora  be  glveo  co  eech  plaintiff  before  a  contingency  foe 
egreeeeot  ia  algoed.    The  content  of  Cba  Information  fora 
ahould  be  •pacified  In  eech  jurisdiction  aod  abould  Include  at 
leeac  the  oasiaua  fee  percentage,  if  any,  la  tha  Jurisdiction, 
Che  option  of  ualog  different  fee  percentages  depaodiog  oo  the 
eaouat  of  work  Che  attorney  bee  done  la  obtaining  e  recovery, 
eod  cho  opt loo  of  using  fee  percoategea  Choc  decrease  aa  the 
alee  of  e  recovery  increases.    The  fora  ahould  be  written  in 
plein  foglfsh,  end,  where  epproprlete,  other  leoguegee. 

g.      Courta  should  discourage  the  practice  of  taking  a 
percentage  faa  out  of  t».e  groee  aaouot  of  any  Judgaaoc  or 

settlseeot.     Contingent  fees  ahould  normally  bo  booed  ooly  oo 
Cbe  oot  eecunc  recovered  efCer  litigation  diaburseeeete  auch  aa 
flUef  faea,  deposition  coaee,  trial  eraaacrlpca,  travel, 
expert  vitoeea   fees,   and  other  expenses  necessary  to  conduct 

tha  litigation. 

9.       Upon  coapleioc  of  a  pereoo  who  has  retained 
couosel,  or  who  ie  required  co  pey  counsel  faee,  Cbo  fee 
erreogeoaoc  eod  cbe  fee  aaouot  billed  aay  be  submitted  to  tbo 
court  or  other  epproprieto  public  body,  wblcb  ebould  here  the 
authority  to  dleellov,  ofter  a  heerleg,  aay  portico  of  a  faa 
found  to  bo  "plainly  excessive"  io  light  of  prevailing  reCee 
end  prectlcaa. 
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r.      Secrecy  end  Coercive  Ajj^oaoacs 

10.  Vhere  io format loo  obtained  ueder  eecrecy 
•irMMoti  (•)  lodicates  risk  of  bsssrds  to  ether  pertooc,  or 
(b)  roveels  ovldooco  rsleveoc  to  els las  bo cod  oo  oucb  hossrds, 
courts  should  ordiosrily  peralc  disclosure  of  ouch  information, 
of cor  hooriaf,  to  ochor  plslnclffe  or  Co  government  agencies 
vho  egree  to  bo  bouod  by  eppropriscs  egreeeeoes  or  court  order* 
Co  proCocC  tbo  confidentiality  of  trade  secrets  and  seneltlve 
proprietary  inforaetioo. 

11.  No  protoccivo  ordor  should  coocalo  any  previa loo 
that  roqulros  ao  attorney  for  a  plaloclff  lo  o  Core  accloo  Co 
doatroy  loformatloo  or  rocords  furnished  pursuaoC  to  such 
ordor,  locludlog  tha  sttoreey'e  oocas  sod  othor  vork  product, 
uolee*  tho  attoroay  for  a  plaloclff  rafuooa  Co  agroo  to  bo 
bouod  bp  tho  ordor  afcar  tho  caao  has  booo  coacludod.  Ao 
actornop  for  plalotlff  ahould  oolp  bo  required  Co  return  coploa 
of  docuooocs  obtained  f roe  the  defoodaoC  oo  coodicloe  that 
dafsndenc  sgrsst  ooc  to  dsstroy  sop  such  docuooocs  so  that  thap 
ulll  be  svsllsbls,  undar  appropriate  clrcuostsocss ,  to 
governaent  agaoclaa  or  to  othor  litigants  In  futura  casaa. 

12.  Aop  provleloo  in  a  sotcleeeoC  or  other  agreement 
that  prohibits  so  sctoroop  from  represseclos  aop  othor  claioaot 
In  e  siailer  action  agsleoC  Cbo  dofeedeoc  should  ba  veld  and  of 
oo  effecc.    An  accornop  should  ooc  be  poroitced  to  sign  *uch  an 
agreeaeut  or  request  soothor  stCornep  Co  do  so. 


Serosal 1 

olng  Che  Ligigstloo  Process:    Frivolous  Clalas 

sery  Delay 

13.    A  "fast  track"  spscee  should  bo  sdopcsd  for  Che 
crlsl  of  core  esses.    lo  recooaeadiog  auch  e  sysCse,  we  eodorsa 
s  policy  of  active  Judiciel  esnsgsosot  of  Che  pretrial  phasss 
of  tore  lleigacloo.    Wo  seclclpeee  e  spstaa  thee  sees  up  s 
rigorous  pre-trial  schsdule  uleh  e  ssrles  of  dsedllnss  lntandad 
Co  oosura  that  tore  cases  ere  ready  Co  be  pieced  oo  Che  trial 
caleodsr  wiehlo  s  specified  Ciae  sfter  fillog  end  Cried 
proeptly  thereefter.    The  courte  should  enforce  e  flra  policy 
egelnat  continuance*. 

1*.    Steps  should  be  cskeo  bp  ehe  courts  of  the 
various  scsces  Co  adopt  procedures  for  the  cooCrol  end 
lloltatloo  of  tho  scope  end  duracloo  of  discovery  lo  tort 
caaas.     Tha  court*  should  cooslder,  aaoog  other  Initiatives: 

(s)    At  sn  esrly  scheduling  conference.  Halting 
the  nuaber  of  ioterrogstories  soy  party  asp  serve,  sad 
ssteblleblns  cha  nuebsr  sad  ties  of  depositions  sccordlog  to  a 
flra  schedule.     Additional  discovery  could  be  allowed  upoo  a 
•hovlog  of  good  cauae. 

(b)     Whan  appropriate,  eenctioolog  actoroaya  and 
othar  pereooa  for  abuse  of  dlecovery  procoduraa. 
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15.  Staodarda  ahould  ba  adoatad  aubataat loll*  ilitUr 
Co  tboaa  aat  forth  la  luU  II  of  tha  Ptdaral   *ulat  of  Civil 
Proe«dyr«         a  •««o«   of  dlacouraglng  dilatory   action*  practtra 
and  frlvoloua  ciaiaJ  aod  dafaoaaa- 

16.  Trial  Judgaa  should  carefully  araoioa,  eo  a 
c<M>br«ciii  baala,  wbatbar  liability  aod  dtup  laauaa  cao  or 
ahould  ba  triad  aaparataly. 

17.  Nonuaaolooua  Jury  vardlcta  abould  ba  paralttad  In 
tort  CfB,  auch  aa  vardlcta  by  flva  of  alx  or  cao  of  tvalva 

juror a . 

18.  Ufa  of  tha  various  altareatlva  diaputa  raaoludon 
aschaolaaa  ahould  ba  aacouragad  by  fatfaral  aod  atata 
lagialaturaa ,  by  fadaral  aod  atata  eeurta,  a ad  by  all  partita 

who  ara  llkaly  to,  or  do  bacoaa  lovolvad  In  tort  dlaputaa  with 
othara . 

H.  Injury  Pravaot loo/Haduct loo 

19.  Attaotloo  ahould  ba  paid  to  tha  dlsclpllolaf  of 

all  llcanaad  prof aaa looala  through  tha  followlog  aaaauraa: 

(a)  A  coaaleaaec  to  Lapoao  dlaelplloa.  wbara 
warraotad,  aod  fuodlef  of  full-ttaa  ataff  for  disciplinary 
autborltlaa.    Dlaeiplloa  of  lavyart  abould  cootlowo  to  ba  tha 
ratpoeaibil lty  of  tha  blghaat  Judicial  authority  In  aach  atata 
la  ordar  to  aafaguard  tha  righta  of  all  cttliaoa. 

(b)  lo  avarv  caaa  la  vblcb  a  data  of  oagllgaoca 
or  otbor  wrongful  cooduct  it  aada  agalaat  a  llcaoaad 
profaaaiooal,  ralatlog  to  bla  or  har  profaaaloe,  aod  a  Judgaaat 
for  tha  plalatlff  la  aotarad  or  a  tattloaaot  paid  to  aa  ialurad 

Eoraoo,  tbo  loauraoca  carrlar,  or  lo  tba  abaaeco  of  a  carrlar, 
ba  plaintiff  a  atterooy.  ahould  raport  tbo  fact  aod  tbo  aaount 
of  payoaot  to  tbo  llcaealog  authority.    Any  agraaaaot  to 
withhold  auch  leforaatiao  aad/ar  to  eloaa  tbo  fllaa  frao  tbo 
dlaclplloary  authorltlaa  ahould  ba  unaoforcaabla  aa  contrary  to 
public  policy. 

I.  Maaa  Tort 

20.  Tba  Aaartcaa  tar  Aaaoclatiao  ahould  oatobllah  a 
coaaiaat'oo  aa  aeoo  aa  faaalbla,  locludlag  aoobara  vlth 
axpartlaa  lo  Core  law,  loauraoca,  aovlrooaaata I  policy,  civil 
procadura,  aod  ragulatory  daalgo,  to  uedartaka  a  cotjprobaoalvo 
atudy  of  tba  aaaa  tort  probloo  with  tba  goal  of  offoriog  a  aat 
of  cencrato  propoaala  for  daallog  In  a  fair  and  afficlaot 
Montr  vlth  thaaa  cm»m9. 

J .       Concluding  tacoaaandatlop 

21.  Aftar  publtcaclao  of  tba  raport,  tbo  AAA  Action 
Coaalaaloo  ta  laprava  tbo  Tart  Liability  Syataa  ahould  ba 
dlachargad  of  lta  aaalgnaMot. 
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RESOLUTION  APPROVED  BY  THE 
AMERICAN  BAR  ASSOCIATION 
HOUSE  OF  DELEGATES 

AUGUST  1988 

Be  It  Resolved,  That  (he  American  Bar  Association  supports  the 
increased  use  of  alternative  means  of  dispute  resolution  hv  Federal 
administrative  agencies  consistent  with  the  following 

A.  General 

1.  Administrative  agencies  should  adopt  alternative  methods  of 
dispute  resolution  for  resolving  a  broad  range  of  issues.  These 
techniques  include  arbitration,  factfinding,  minitrials.  and 
mediation.  The  issues  for  which  thev  mav  be  emplovcd  in- 
clude matters  that  arise  in  formal  or  informal  adjudication,  in 
rulemaking,  in  issuing  or  revoking  permits,  and  in  settling 
disputes,  including  litigation  brought  bv  or  against  the  govern* 
ment. 

2.  Congress  and  the  courts  should  not  inhibit  agency  uses  of  the 
ADR  techniques  bv  requiring  formality  where  it  is 
inappropriate. 

B.  Voluntary  Arbitration 

3.  Congress  should  act  to  permit  executive  branch  officials  to 
agree  to  binding  arbitration  to  resolve  controversies.  This 
legislation  should  authorize  any  executive  official  who  has 
authoritv  to  settle  a  matter  on  behalf  of  the  government  to 
agree  to  arbitration,  either  prior  to  the  time  t  dispute  may  arise 
or  after  a  controversy  has  matured,  subject  to  whatever  may  be 
the  statutory  authority  of  the  Comptroller  General  to  determine 
whether  payment  of  public  funds  is  warranted  by  applicable  law 
and  available  appropriations. 

4.  Congress  should  authorize  agencies  to  adopt  arbitration  pro- 
cedures to  resolve  matters  that  would  otherwise  be  decided  by  the 
agency  pursuant  to  the  Administrative  Procedure  Act  ("APA")  or 
other  formal  procedures.  These  procedures  should  provide  that: 

(a)  All  parties  to  the  dispute  must  knowingly  consent  to  use  the 
arbitration  procedures,  either  before  or  after  a  dispute  has 
arisen. 

(b)  The  parties  have  some  role  in  the  selection  of  arbitrators, 
whether  by  actual  selection,  by  ranking  those  on  a  list  of 
qualified  arbitrators,  or  by  striking  individuals  from  such  a 
list. 
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(c)  Arbitrators  need  not  be  permanent  government  emplovees. 
but  may  be  individuals  retained  by  the  parties  or  the  govern- 
ment for  the  purpose  of  arbitraung  the  matter. 

(d)  Agency  review  of  the  arbitral  award  be  pursuant  10  the  stan- 
dards for  vacating  awards  under  the  I  S.  Arbitration  Act.  9 
U.S.C.  §10.  unless  the  award  does  not  become  an  agencv 
order  or  the  agency  does  not  have  any  right  of  review. 

(e)  The  award  includes  a  brief,  informal  discussion  of  its  factual 
and  legal  basis,  but  neither  formal  findings  of  fact  nor  con- 
clusions of  law. 

(0  Any  judicial  review  is  pursuant  to  the  limited  scope-of-review 
provisions  of  the  U.S.  Arbitration  Act.  rather  than  the  broad- 
er standards  of  the  APA. 

(g)  The  arbitral  award  is  enforced  pursuant  to  the  U.S.  Arbitra- 
tion Act  but  is  without  precedential  effect  for  any  purpose. 

5.  Factors  bearing  on  agency  use  of  arbitration  are: 

(a)  Arbitration  is  likely  to  be  appropriate  where  — 


(1)  The  benefits  that  are  likely  to  be  gained  from  such  a 
proceeding  outweigh  the  probable  delay  or  costs  re- 
quired by  a  full  trial-type  hearing. 

(2)  The  norms  which  will  be  used  to  resolve  the  issues  raised 
have  already  been  established  by  statute,  precedent,  or 
rule,  or  the  parties  explicitly  desire  the  arbitrator  to 
make  a  decision  based  on  some  general  standard,  such  as 
•  justice  under  the  circumstances.'*  without  regard  to  a 
prevailing  norm. 

(3)  Having  a  decisionmaker  with  technical  expertise  would 
facilitate  the  resolution  of  the  matter. 

(4)  The  parties  desire  privacy,  and  agency  records  subject  to 
disclosure  under  the  Freedom  of  Information  Act  are 

not  involved. 
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(b)  Arbitration  is  likely  to  be  inappropriaie  where  — 

(1)  A  definitive  or  authoritative  resolution  of  the  matter  is 
required  or  desired  for  its  precedential  value. 

(2)  Maintaining  established  norms  or  policies  is  of  special 
importance. 

(3)  The  case  significantly  affects  persons  who  are  not  parties 
to  the  proceeding. 

(4)  A  full  public  record  of  the  proceeding  is  important. 

(5)  The  case  involves  significant  decisions  as  to  government 
policy. 

C.  Mandatory  Arbitration 

6  Arbitration  is  not  in  all  instances  an  adequate  substitute  for  a 
trial-rvpe  hearing  pursuant  to  the  APA  or  for  civil  litigation. 
Hence.  Congress  should  consider  mandatory  arbitration  onlv 
where  the  advantages  of  such  a  proceeding  are  clearly  out- 
weighed by  the  need  to  (a)  save  the  time  or  transaction  costs 
involved  or  (b)  have  a  technical  expert  resolve  the  issues. 


7.  Mandatory  arbitration  is  likely  to  be  appropriate  onlv  where  the 
matters  to  be  resolved  — 

(a)  Are  not  intended  to  have  precedential  effect  other  than  the 
resolution  of  the  specific  dispute,  except  that  the  awards  may 
be  published  or  indexed  as  informal  guidance; 

(b)  May  be  resolved  through  reference  to  an  ascertainable  norm 
such  as  statute,  rule  or  custom; 

(c)  Involve  disputes  between  private  parties;  and 

(d)  Do  not  involve  the  establishment  or  implementation  of  ma- 
jor new  policies  or  precedents. 

8.  Where  Congress  mandates  arbitration  as  the  exclusive  means  to 
resolve  a  dispute,  it  should  provide  the  same  procedures  as  in 
Paragraph  4.  (b)  •  (g)  above,  except  that  judicial  review  should  be 
pursuant  to  the  Administrative  Procedure  Act.  but  with  the 
courts'  bearing  in  mind  the  purposes  to  be  gained  by  arbitration. 
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Chairman  Stark.  Mr.  Meade. 

STATEMENT  OF  ROBERT  E.  MEADE,  VICE  PRESIDENT, 
AMERICAN  ARBITRATION  ASSOCIATION 

Mr.  Meade.  Thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee. I  appreciate  the  opportunity  and  the  invitation  to  be  here 
today  and  share  thoughts  and  information  on  the  uses  of  alter- 
native dispute  resolution.  I  regret  that  I  received  my  invitation  too 
late  to  prepare  a  full  text  of  my  comments.  I  have  prepared  a  lim- 
ited outline  and  will  submit  my  full  comments. 

Chairman  Stark.  Without  objection,  the  record  will  be  open  for 
5  days,  and  we  will  accommodate  you,  sir. 

Mr.  Meade.  Thank  you  very  much. 

It  is  interesting  to  note  in  reading  over  the  reports  that  have 
been  delivered  here  this  morning  from  the  American  Hospital  Asso- 
ciation, AMA  and  ABA  about  to  be  delivered  by  Public  Citizen,  and 
in  looking  at  11  bills  that  have  been  proposed  by  Congress  which 
I  read  through  yesterday,  all  of  them  support  some  use  of  some 
form  of  ADR  in  addressing  how  claims  are  resolved. 

What  we  are  looking  at  here  is  not  actually  tort  reform  but  a 
means  of  getting  the  parties  to  a  decision  in  resolving  their  claims 
which  is  less  expensive,  more  direct,  fair  as  compared  to  the  legal 
system. 

It  has  been  proven  through  hundreds  of  thousands  of  cases  ad- 
ministered by  my  Association,  which  by  the  way  is  a  nonprofit  edu- 
cational association  which  has  been  doing  research  in  education 
since  1926  throughout  the  United  States,  tnat — it  has  been  proven 
that  these  methods  are  capable  of  resolving  disputes  much  more 
quickly  and  for  the  most  part  in  a  very  fair  manner. 

I  want  to  also  comment  on  ADR.  We  have  used  the  expression 
ADR  many,  many  times.  As  recently  as  5  years  ago,  ADR  meant 
final  binding  arbitration.  It  really  means  much  more  than  that. 
There  are  many,  many  ways  of  approaching  resolving  disputes,  in- 
cluding negotiations  which  is  the  most  oft-used  form  of  dispute  res- 
olution and  the  least  expensive.  We  have  a  dispute,  we  negotiate, 
and  it  is  resolved  through  mediation,  the  minitrial  and  many  other 
forms. 

Many  of  the  models — the  Michigan  model,  the  Kaiser 
Permanente — incorporate  different  forms.  We  spoke  about  a  vol- 
untary binding.  Nonvoluntary  binding.  So  there  are  many  different 
forms. 

So  I  would  suggest  as  you  look  at  these  you  look  at  them  care- 
fully. They  bring  into  play  different  elements.  Some  have  no 
appealability.  I  would  ask  that  when  you  look  at  the  various  sys- 
tems, question  them  and  decide  what  they  are,  binding, 
nonbinding,  et  cetera. 

On  to  what  I  would  like  to  describe  is  really  an  example.  And 
Mrs.  Johnson  asked  the  question  this  morning  about  any  experi- 
ences with  self-insured  organizations,  self-insured  hospitals  using 
these  methods.  And  what  I  would  like  to  describe  is  an  example  of 
one  that  is  now  just  finishing  the  pilot  phase  which  has  been  in  ex- 
istence for  8  months  now.  It  brings  into  play  a  lot  of  elements  of 
what  I  think  should  serve  as  a  model  ADR  program  of  a  medical 
facility  that  is  being  used  at  this  point. 
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Some  years  ago,  the  Duke  University  Medical  Center  in  North 
Carolina,  which  is  a  totally  self-insured  organization,  embarked  on 
a  program  to  implement  a  dispute  settlement  system,  not  an  arbi- 
tration system  but  an  overall  dispute  settlement  system,  not  di- 
rected strictly  at  medical  malpractice  but  at  any  dispute  the  facility 
has  with  its  patients,  including  a  billing  dispute,  an  administrative 
person  mistreating  a  person  and  indeed  a  medical  malpractice  suit. 

They  have  implemented  a  three- step  program.  The  information  is 
sent  to  the  patient's  home  to  read  and  then  explain  to  them  when 
they  arrive  for  treatment.  They  are  asked  to  sign  the  agreement 
when  they  go  to  the  outpatient  clinic.  They  are  informed  that  they 
are  not  required  to  sign  it,  and  it  will  have  no  effect  on  the  treat- 
ment they  receive.  It  is  a  three-step  process. 

First,  the  individual  tries  to  associate  directly  with  the  medical 
facility.  If  the  doctor  needs  to  be  involved,  the  doctor  will  be 
present  and  speak  to  the  patient  one-to-one  to  try  to  resolve  the 
dispute. 

Secondly,  there  is  an  effort  at  mediation  where  a  third  party 
helps  the  parties  to  try  to  negotiate.  Nonbinding.  It  is  not  binding. 
The  medical  facility  pays  100  percent  of  the  cost  of  that  mediation 
effort.  Our  experience  has  been  throughout  the  insurance  area  that 
mediation  is  80  to  85  percent  successful  in  resolving  claims.  It  is 
very  quick,  very  effective,  and  the  parties  play  a  direct  role  in 
reaching  the  outcome. 

Finally,  there  is  an  arbitration  step.  The  parties  are  bound  to  ar- 
bitrate once  they  sign  the  agreement.  They  participate  in  choosing 
who  the  arbitrators  will  be.  They  are  drawn  from  a  national  panel 
including  physicians,  attorneys,  former  judges  and  public  members. 

There  is  no  attempt  in  the  program  to  limit  damages  that  the  ar- 
bitrators can  award.  The  arbitrators  can  award  punitive  damages. 
Under  the  RICO  statute,  they  could  award  tripled  damages.  There 
is  provided  a  limited  discovery  provision  where  they  are  not  limited 
from  engaging  in  some  sort  of  discovery  to  prepare  for  the  case. 

As  I  mentioned,  the  program  has  been  introduced  on  a  pilot 
basis,  and  500  of  the  patients  have  been  asked  to  sign  as  they  go 
for  treatment  at  the  hospital.  Within  the  next  60  days  the  hospital 
will  initiate  the  program  system-wide. 

The  800  physicians  that  practice  exclusively  through  Duke  treat 
over  half  a  million  patients  a  year  so  this  is  a  program  that  12  to 
24  months  down  the  road  will  be  worthy  of  our  further  consider- 
ation. 

I  think  with  those  brief  comments  I  will  conclude  my  testimony 
and  be  available  for  any  questions.  Thank  you. 
Chairman  Stark.  Thank  you. 

Mr.  Beckham,  I  did  not  get  a  chance  to  read  your  prepared  testi- 
mony, but  I  was  very  intrigued  with  your  summation  of  it. 

I  am  inclined  to  share  your  opinion  that  malpractice  reform 
would  benefit  the  doctors  and  certainly  not  the  patients.  There  is 
no  indication  that  we  could  have  some  concomitant  lowering  of 
physicians's  fees  if  we  eliminated  it. 

So  I  am  mightily  suspicious  that  the  doctors  wouldn't  much 
change  the  ordering  of  tests  that  they  order  now.  Either  they  prac- 
tice medicine  with  professional  responsibility  and  according  to  an 
oath,  or  they  don't. 
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It  is  like  you  are  telling  me  that  there  are  some  lawyers  who 
want  to  add  extra  pages  to  my  will  for  fear  my  heirs  are  going  to 
sue  them.  Either  they  wrote  a  good  document  or  they  didn't. 

I  am,  however,  intrigued  with  the  idea  that  some  type  of  prelimi- 
nary dispute  resolution  in  those  areas — I  don't  know  whether  you 
were  here  when  I  tried  my  rather  amateurish  legal  definition  of 
what  was  negligence  and  what  was  just  an  accident — but  the  case 
is  now — and  this  may  disappear  if  we  have  universal  health  cov- 
erage— that  if  you  have  to  go  back  and  have  the  job  done  over,  you 
have  to  pay  again.  Unlike  when  you  get  your  car  fixed  and  the  guy 
doesn't  tune  it  up  right,  he  ought  to  do  it  for  free.  That  is  not  the 
case  in  medical  care. 

To  an  extent,  we  do  some  of  this  in  workman's  compensation. 
You  lost  a  week's  work,  you  get  paid  your  wages.  Somebody  paid 
your  medical  bills,  but  you  still  have  the  right  to  sue  or  you  could 
turn  down  the  offer  if  you  think  it  is  unfair. 

Would  the  Bar  Association's  view  be  that  you  could  treat  what 
I  think  are  the  rights  of  citizens  for  recovery  and  redress  and  still 
allow  for  some  clearing  out  of  underbrush  of  what  I  would  think 
of  as  de  minimis,  a  couple  of  thousand  dollar  claims  that  a  lot  of 
hospitals  get?  Or  do  you  think  that  would  interfere  with  the  proc- 
ess of  justice  by  having  any  kind  of  preliminary  screening  or  dis- 
pute resolution  as  Mr.  Meade  as  outlined  in  his  testimony? 

Mr.  Beckham.  The  American  Bar  Association  has  been  in  the 
forefront  of  alternate  dispute  resolution,  Mr.  Chairman.  And  we 
have  no  objection  but  would  encourage  any  process  or  any  proce- 
dure that  is  a  voluntary  procedure  where  people  wish  to  go  into 
any  kind  of  a  dispute  resolution  mechanism  and  to  have  their  dis- 
putes settled.  As  a  matter  of  fact,  I  think  it  would  be  very  helpful 
in  what  you  might  call  small  claims. 

Some  questions  have  been  asked  about  why  older  people  don't 
get  into  the  system.  I  think  a  lot  of  them  don't  get  into  the  system 
because  they  have  what  are  considered  small  claims,  and  it  does 
not  justify  the  cost  and  expense.  And  I  think  if  we  had  alternate 
dispute  resolution  matters  where  people  could  go  in  and  represent 
themselves  it  would  be  a  good  thing  if  people  do  it  voluntarily. 

I  am  opposed  to  mandatory  alternate  dispute  resolution  because 
it  runs  counter  to  constitutional  requirements  in  many  of  our 
States  and  would  be  a  difficult  thing  to  impose  upon  the  public. 

Chairman  Stark.  Let  me  ask  this — this  is  a  fine  point,  but  if  it 
were  mandatory  as  it  is  in  workman's  comp  that  you  first  go 
through  the  process  but  then  not  mandatory  that  you  accept  it,  are 
you  comfortable  with  that?  Or  does  that  present  some  problems? 

Mr.  Beckham.  Mr.  Chairman,  we  did  that  in  the  State  of  Florida, 
and  we  finally  abandoned  it  because  we  found  that  it  was  cost  inef- 
fective, taking  up  a  lot  of  time  and  was  merely  a  preliminary  to  go 
to  litigation  where  people  were  serious  enough  about  their  suits  in 
order  to  bring  them. 

Chairman  Stark.  If  they  voluntarily  elected  to  go  into  these  al- 
ternative resolutions,  would  they  forego  the  right,  based  on  infor- 
mation that  might  be  developed  in  that,  to  sue?  Would  they  have 
to  be  able  to  maintain  that  right? 

Mr.  Beckham.  If  they  voluntarily  agreed  to  it  after  the  dispute 
has  arisen,  the  ABA  would  approve  of  that. 
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Chairman  Stark.  I  would  be  comfortable  with  that. 

Mr.  Beckham.  We  would  approve  of  anything  that  people  would 
agree  to  as  a  way  to  settle  disputes.  They  can  agree  to  go  out  in 
the  dark  woods  and  put  something  on  a  tree  if  it  settles  the  dis- 
pute. They  don't  have  to  go  into  court  if  they  are  in  agreement. 

The  courts  are  available  to  settle  disputes  among  our  citizens 
that  can't  be  otherwise  settled.  And  if  they  agree  on  other  methods 
to  settle  them  voluntarily  after  the  dispute  has  arisen,  then  we 
would  encourage  alternate  dispute  resolution. 

Chairman  Stark.  Thank  you. 

Mr.  Thomas. 

Mr.  Thomas.  Thank  you,  Mr.  Chairman. 

Mr.  Beckham,  in  your  testimony  on  page  5  where  you  talk  about 
capping  noneconomic  damages  or  eliminating  the  collateral  source 
rule,  proposals  of  this  type,  you  say,  are  ill-advised.  CBO  testified 
that  out  of  all  of  the  studies  that  they  have  looked  at  that,  basi- 
cally, three  things  seemed  to  save  money.  One  of  them  was  the  cap 
on  rewards.  The  other  one  was  prohibiting  duplicate  payments 
which  would  be  the  collateral  source  rule.  And  the  third  was  reduc- 
ing the  statute  of  limitations. 

Just  to  make  sure  that  I  understand  you,  would  you  also  take 
reducing  the  statute  of  limitations  and  add  it  to  the  two  that  you 
have  outlined  as  being  ill-advised? 

Mr.  Beckham.  I  would  have  to  see  the  proposal  to  reduce  the 
statute  of  limitations  in  order  to  make  an  educated  answer  to  that. 

Mr.  Thomas.  OK.  I  just  wondered  if  you  believe — so,  you  believe 
two  of  the  three  as  listed  by  GAO  as  clear  winners  in  terms  of  sav- 
ing costs  to  be  ill-advised.  Do  you  think  that  this  is  a  trend?  It 
seems  to  me,  as  someone  kind  of  new  to  this  area,  that  you  are 
going  to  get  more  and  more  decisions  to  cap  awards,  more  and 
more  prohibitions  on  duplicate  payments  so  you  may  be  concerned 
about  this  ill-advised  trend.  Is  that  a  fair  statement? 

Mr.  Beckham.  Could  I  answer  on  the  collateral  source  and  on 
the  caps  on  damages?  The  caps  on  damages  simply  require  the 
most  grievously  injured  people  to  bear  the  burden  of  reducing  in- 
surance premiums.  It  is  simply  a  transfer  to  the  most  seriously  in- 
jured people.  It  doesn't  affect  the  people  that  are  not  seriously  in- 
jured. 

Mr.  Thomas.  I  understand  your  arguments,  but  apparently  legis- 
lators in  a  number  of  States  are  not  buying  that.  Why  are  they  not 
buying  your  argument  if  there  are  more  and  more  States  going  to 
caps  on  

Mr.  Beckham.  Let  me  look  at  the  empirical  data.  Let's  look  at 
the  State  of  California  where  all  of  these  reforms  were  put  into  ef- 
fect starting  in  1974,  1975,  and  joint  several  came  in  1986.  The  in- 
teresting thing  is  this  has  not  reduced  California's  health  care  costs 
at  all.  It  has  not  reduced  the  rate  of  increase  of  California's  health 
care  costs  at  all.  If  you  look  at  the  GAO  study  

Mr.  Thomas.  Has  California  repealed  either  of  those? 

Mr.  Beckham.  Have  they  repealed  either  of  what? 

Mr.  Thomas.  Of  the  two  points  that  you  just  made.  Has  any 
State  that  put  in  a  cap  repealed  it? 
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Mr.  Beckham  I  don't  know.  I  haven't  made  a  study  as  to  whether 
they  have  repealed  it,  but  I  know  that  it  has  not  had  any  effect  on 
the  total  cost  of  health  care. 

If  you  will  look  at  the  figures  

Mr.  Thomas.  Once  they  get  it,  they  are  keeping  it  for  other  rea- 
sons. 

Mr.  Beckham  I  don't  know  why  they  are  keeping  it  unless  the 
medical  lobby  is  so  strong  that  tney  get  them  to  keep  it.  I  don't 
know  why  they  are  keeping  it. 

Mr.  Thomas.  So  the  reason  States  have  gone  to  capping  awards 
is  that  the  medical  lobby  is  so  strong  that  they  have  run  over  the 
trial  lawyers  and  others  putting  in  these  ill-advised  changes? 

Mr.  Beckham.  That  is  one  of  the  reasons.  That  is  not  the  sole 
reason,  but  it  hasn't  had  the  effect — if  I  could  finish  my  answer, 
it  would  be  very  helpful  to  me. 

Mr.  Thomas.  I  know  what  you  are  going  to  say:  That  it  hasn't 
had  any  effect  on  the  cost. 

Mr.  Beckham.  I  don't  know  that  you  know  what  I  am  going  so 
say  before  I  say  it. 

Mr.  Thomas.  I  read  your  testimony.  Unlike  the  Chairman,  I  have 
read  it. 

I  have  a  series  of  questions  that  I  would  like  to  leave  you  

Mr.  Beckham  I  have  other  answers  that  I  would  like  to  give.  Am 
I  forbidden  from  answering  

Mr.  Thomas.  Of  course  you  are  not  forbidden.  I  assumed  you  put 
your  best  arguments  in  the  testimony  that  you  presented.  If  you 
nave  fallbacks,  if  the  ones  that  you  gave  aren't  good  enough,  I 
would  love  to  see  them. 

Mr.  Beckham.  It  would  take  me  1  minute  to  give  you  my  answer, 
and  we  have  taken  3  minutes  arguing. 

Mr.  Thomas.  I  am  not  arguing.  I  am  wondering  why  you  would 
classify  something  that  is  a  popular  trend  as  ill-advised  unless  it 
means  that  lawyers  get  less  money. 

Mr.  Beckham.  No,  sir,  that  is  not  right.  You  are  taking  people's 
rights.  You  are  not  reducing  the  cost  of  health  care. 

Mr.  Thomas.  If  we  are  not  affecting  the  cost  of  health  care,  do 
you  have  any  information  you  would  like  to  submit  for  the  record 
that  shows  that  lawyers  are  not  getting  less  money? 

Mr.  Beckham.  I  nave  no  information  on  the  income  of  lawyers 
to  submit  on  this  record.  No,  sir.  I  have  none. 

Mr.  Thomas.  In  terms  of  capping — so  we  do  know — so  we  do 
know  that  in  your  opinion  in  your  studies  it  shows  that  it  doesn't 
save  money. 

I  have  a  study  that  has  just  been  given  to  me,  Mr.  Chairman, 
that  I  would  like  to  put  into  the  record  that  clearly  shows  a  signifi- 
cant reduction  in  medical  care  service  costs  once  MICRA  was  put 
into  effect.  Clearly,  there  are  a  number  of  provisions  that  are  asso- 
ciated with  it,  but  one  of  the  fundamental  ones  is,  I  believe,  cap- 
ping awards.  I  am  anxious  to  find  out  what  happens  in  those 
States  precapping  versus  postcapping  in  terms  of  attorneys'  settle- 
ment costs  and  how  much  they  actually  make. 

Here  is  another  chart  that  I  would  like  to  put  into  the  record, 
which  apparently  shows  that  on  the  basis  of  fees — oh,  that  is  inter- 
esting. This  shows  in  1975  the  fees  were  at  3.7  percent.  In  1982, 
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they  had  dropped  to  2.9.  Once  they  were  repealed  by  1985  they 
went  up  to  5.4  percent.  That  is  as  good  a  case  study  as  I  have  seen 
in  terms  of  what  happens  on  settlements. 

So  perhaps  we  would  need  to  share  the  statistics  that  you  have 
that  indicate  that  there  were  no  changes  at  all  versus  the  informa- 
tion that  I  have  and  then  we  can  both  pursue  together  a  profile  of 
gains  or  losses  of  income  to  lawyers  of  States  that  are  capped  or 
not  capped. 

I  thank  the  gentleman  for  his  testimony. 

Mr.  Beckham.  If  you  would  give  me  the  opportunity  to  answer 
the  question,  I  would  be  happy  to  do  so. 

If  you  would  look  at  the  computations  on  per  capita  health  care 
costs  using  the  1982  HCFA  data  and  1990  Lewin  ICF  estimates 
that  are  used  by  the  GAO  in  its  February  1992  report  entitled 
"Health  Care  Spending — Nonpolicy  Factors  Account  for  Most  State 
Differences,"  you  will  notice  in  1982  when  California  was  number 
two  in  health  costs,  that  in  1990,  California  was  number  two  in 
health  costs. 

And  you  will  also  notice  that  all  of  the  States  are  listed  there  and 
almost  without  exception  their  health  care  costs  have  simply  in- 
creased to  be  approximately  double  what  they  were  in  the  earlier 
period,  irrespective  of  the  tort  reforms  that  tney  have  or  have  not 
enacted  in  those  States.  And,  therefore,  these  tort  reforms  have  pe- 
nalized the  public  by  taking  away  their  rights.  They  have  not  mate- 
rially affected  the  costs  of  health  care  in  the  States  where  they 
have  been  enacted  as  opposed  to  the  cost  of  health  care  in  the 
States  where  they  have  not  been  enacted,  and  that  is  the  record. 

[The  following  was  subsequently  received:] 
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Mr.  Thomas.  And  we  will  submit  additional  information,  Mr. 
Chairman,  to  indicate  where  costs  have  come  from  and  where  they 
have  gone  in  the  States  that  are  capped. 

Thank  the  gentleman  for  his  testimony. 

Chairman  Stark.  Mr.  McCrery. 

Mr.  McCrery.  Thank  you,  Mr.  Chairman. 

Mr.  Beckham,  I  want  to  ask  you  a  question,  but  before  I  do  I  just 
want  to  agree  with  you  that  in  my  opinion  there  is  no  doubt  that 
with  capping  noneconomic  damages  you  are  limiting  the  amount 
that  the  most  egregiously  harmed  people  can  receive  in  a  lawsuit. 
There  is  no  question  about  that.  You  are  exactly  right. 

However,  what  we  have  to  consider  is  not  just  the  rights  or  privi- 
leges of  that  universe  of  people,  which  is  relatively  small,  but  the 
interest  of  the  public  at  large.  And  what  we  are  trying  to  achieve 
is  some  way  to  get  the  costs  of  the  medical  system  under  control. 

Because  it  is,  frankly,  out  of  control.  Those  statistics  that  you 
just  cited,  as  Mr.  Thomas  alluded  to,  are  not  entirely  due  to  medi- 
cal malpractice  costs.  There  are  a  whole  number  of  things  that  con- 
tribute to  the  increase  in  health  care  costs,  and  we  are  trying  very 
hard  get  a  handle  on  all  of  those  reasons.  But  certainly  medical 
malpractice,  according  to  most  experts,  is  at  least  a  contributing 
factor. 

And  I  am  familiar  with  your  1  percent  graph  there,  and  that  is 
very  nice.  I  can  barely  see  the  red,  and  I  am  sure  that  is  how  you 
wanted  it  to  appear. 

However,  you  kind  of  slid  over  lightly  the  matter  of  defensive 
costs,  and  you  don't  offer  any  authoritative  studies  to  show  that  de- 
fensive costs  are  not  a  problem.  And,  in  fact,  we  have  several  stud- 
ies that  show  that  defensive  costs  do  contribute  some  say  mightily 
to  the  increase  in  health  care  costs.  So,  understand,  we  are  aware 
that  we  are  talking  about  limiting  the  rights  of  people,  as  you 
would  put  it,  those  most  grievously  harmed.  And  that  is  not  some- 
thing that  any  of  us  would  like  to  do,  but  we  have  a  lot  of  tough 
decisions  that  we  have  to  make  when  it  comes  to  trying  to  provide 
for  the  country  at  large  in  their  best  interest.  So  I  agree  with  you. 

Let  me  talk  about  the  inefficiency  of  the  system  at  large.  Data 
cited  by  the  AMA,  RAND  Institute  and  others  suggest  that  the 
medical  liability  system  returns  less  than  half  of  the  premium  dol- 
lar in  compensation  to  injured  patients,  the  rest  going  to  adminis- 
trative costs  of  running  the  system.  These  administrative  costs  are 
much  higher  than  those  in  the  auto  insurance,  life  insurance  or 
even  the  health  insurance  systems  and  even  higher  than  in  the 
worker's  compensation  system. 

How  would  you  propose  that  we  reform  the  system  to  reduce 
these  administrative  costs? 

Mr.  Beckham.  I  think  that  one  of  the  reforms  that  would  be 
helpful  would  be  to  have  a  small  claims  court  where  people  could 
go  in — or  a  small  claims  arbitration  system  or  whatever — where 
people  could  go  in  and  present  their  grievances,  not  in  a  formal 
courtroom  setting,  if  they  chose  to  do  so.  I  think  that  would  take 
out  of  the  system  a  number  of  small  matters,  and  it  would  help 
people  who  are  not  in  the  system  now  because  they  don't  wish  to 
partake  in  a  long,  drawnout,  expensive  process. 
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I  think  that  risk  management  is  cutting  down  the  number  of  in- 
cidents and  is  going  to  help  a  great  deal.  And  I  think  the  more  fi- 
nancial incentive  the  medical  profession  has  to  go  with  risk  man- 
agement, such  as  doctors  owning  the  hospitals  or  owning  the  medi- 
cal malpractice  insurance  companies,  the  more  likely  that  effective 
risk  management  is  going  to  happen. 

I  think  that,  in  addition  the  practice  guidelines  like  in  Maine  are 
going  to  be  helpful  because  the  medical  profession  sets  its  own 
standard  of  care,  as  you  know,  sir,  in  medical  malpractice.  It  is 
what  a  reasonably  prudent  physician  in  those  circumstances  would 
do.  So  that  if  they  have  up  front  stated  what  the  standard  is  and 
the  doctor  can  show  that  he  has  or  has  not  followed  that  standard, 
I  think  that  puts  it  a  long  way  ahead  and  might  do  a  great  deal 
to  help  cut  down  on  the  expense  of  expert  and  other  types  of  testi- 
mony and  might  weed  out  a  great  many  other  cases  that  might 
come  up. 

Mr.  McCrery.  Would  you  allow  the  defense  to  use  that  practice 
guideline  as  a  standard  of  defense? 

Mr.  Beckham.  I  would  allow  it  into  evidence.  I  don't  think  it 
should  be  a  complete  bar,  but  I  would  allow  into  evidence  the  fact 
that  the  doctor  he  had  complied  with  it  and  that  it  was  a  standard 
set  by  his  peers  in  the  medical  profession  for  the  procedure  that  he 
was  doing. 

Mr.  McCrery.  Thank  you,  Mr.  Beckham. 

Mr.  Chairman,  I  have  other  questions  but  I  will  defer. 

Chairman  Stark.  Mrs.  Johnson. 

Mrs.  Johnson.  Mr.  Beckham,  would  you  support  the  guidelines 
being  a  rebuttable  defense? 
Mr.  Beckham.  I  didn't  understand. 

Mrs.  Johnson.  Would  you  support  the  guideline's  use  in  court  as 
being  a  rebuttable  presumption? 

Mr.  Beckham.  I  would  support  them  as  being  admissible  in  evi- 
dence. I  don't  think  it  should  be  a  rebuttable  presumption.  A  pre- 
sumption merely  has  to  do  with  going  forward  with  the  evidence. 
It  is  not  a  changing  of  the  burden  of  proof.  And  I  think  if  you  allow 
it  to  be  put  in  evidence  it  would  have  the  same  force  and  effect. 
I  don't  think  a  rebuttable  presumption  would  help. 

Mrs.  Johnson.  Do  you  believe  that  the  movement  in  the  Nation 
toward  outcomes  research  and  toward  guidelines,  using  outcomes 
research  to  put  pressure  on  physicians'  practice  within  the  light  of 
that  knowledge,  which  is  certainly  the  direction  we  are  moving  in 
government  oversight  and  in  priority  sector  oversight,  do  you  think 
that  that  in  any  way  changes  the  responsibility  of  the  Government 
to  reform  the  malpractice  system? 

Mr.  Beckham.  I  think  that  the  responsibility  of  the  government 
to  reform  the  malpractice  system  is  a  responsibility  that  should  be 
exercised  at  the  State  level  where  the  malpractice  system  is  imple- 
mented. 

Mrs.  Johnson.  If  you  are  a  lawyer  and  the  government  is  saying 
to  you,  look,  in  this  kind  of  case  all  of  your  colleagues  are  treating 
it  this  way,  and  we  don't  think  that  we  should  be  taking  this  case 
to  court  because  none  of  your  colleagues  are,  they  are  settling  it. 
And  if  there  were  penalties  on  you  for  taking  cases  to  court  that 
your  colleagues  were  settling  and  then  the  law  comes  along  and 
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says  and  the  law  doesn't  give  you  any  protection  in  those 
circumstances  

I  got  this  slightly  turned  around.  But  if  as  a  lawyer  there  is  a 
certain  practice  that  you  have  in  handling  a  case  that  is  unlike 
your  colleagues  and  the  government  puts  pressure  on  you  not  to 
handle  the  case  that  way  but  to  handle  it  another  way  that  per- 
haps you  don't  feel  is  as  good,  then  how  would  you  respond  to  that? 
I  mean,  would  you  insist  on  your  right  to  handle  it  your  way  or 
would  you  say  if  you  are  not  going  to  let  me  handle  it  the  way  that 
I  think  is  very  best,  then,  by  God,  you  better  give  me  some  protec- 
tion against  someone  who  might  come  after  me  who  says  you  owe 
me  money  because  you  didn't  handle  it  this  way. 

Mr.  Beckham.  In  the  law,  of  course,  you  get  into  constitutional 
provisions  and  constitutional  protections  as  to  what  a  lawyer  may 
or  may  not  do  in  the  furthering  of  his  client's  cause.  And  I  think 
that  is  a  little  bit  different  than  some  of  the  other  professions. 

But  I  would  say  this.  We  do  have  certain  things  in  the  law  that 
are  mandated  by  the  legislature.  We  have  to  follow  those  things 
once  they  are  mandated. 

Mrs.  Johnson.  Recognizing  

Mr.  Beckham.  I  think  that  the  more  they  are  mandated,  the  less 
effective  they  are,  because  they  don't  foresee  all  of  the  things  that 
are  going  to  happen. 

Mrs.  Johnson.  I  understand  that,  and  that  is  exactly  my  point. 

As  society  presses  on  individual  physicians  to  handle  extraor- 
dinarily complex  situations  that  are  intellectually  complex  but  also 
complex  legally,  then  how  far  does  that  societal  right  to  press  on 
a  physician  an  individual  decision  in  regard  to  his  patient  unless 
the  society  also  says  to  that  physician  if  you  practice  the  way  we 
want  you  to — unless,  of  course,  there  is  good  reason  not  to,  very, 
very  clear  and  convincing  evidence  not  to — then  we  are  going  to  ex- 
pose you  to  suits. 

It  seems  to  me  that  you  were  not  really  taking  seriously  the  dif- 
ferent situations  that  individual  practitioners  are  going  to  find 
themselves  in  in  terms  of  liability  as  we  as  a  society  begin  to  say 
the  norm  is  the  standard.  And  anything  beyond  the  norm,  beyond 
the  outcomes  research,  beyond  the  practice  guidelines,  you  are 
going  to  have  to  base  a  higher  burden  of  proof  to  get  paid. 

You  are  not  going  to  have  to  face  a  higher  burden  of  proof  in  the 
courts  to  say  why  you  didn't  do  it.  So  it  is  a  contradictory  message 
we  are  sending  to  practitioners  out  there,  unless  we  align  legal 
policies  with  health  policies  as  the  health  policies  change. 

I  don't  want  to  take  any  more  time  on  that  because  it  is  a  big 
issue,  but  I  really  think  your  approach  doesn't  in  any  way  account 
for  the  fact  that  standards  of  malpractice  are  changing  and  they 
are  changing  rapidly  and  radically  and  may  no  longer  be  in  har- 
mony with  what  the  individual  practitioner  thinks  is  right  though 
he  can't  prove  that  it  is  necessary  to  do  anything  else. 

I  just  lay  that  aside  because  I  don't  think  anything  that  you  have 
said  indicates  that  you  are  willing  to  wrestle  with  that. 

Mr.  Beckham.  I  assume  you  don't  want  me  to  respond. 

Mrs.  Johnson.  I  don't.  Because  I  understand  what  you  would 
say,  and  I  just  don't  have  time  in  this  hearing. 
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But  I  want  to  ask  you  two  things  that  are  very  important.  What 
is  your  reaction  to  the  overwhelming  evidence  of  the  number  of 
frivolous  suits  that  are  brought  if  you  don't  want  us  to  change  the 
law  in  any  very  significant  way?  How  would  you  recommend,  then, 
that  we  disincentivize  lawyers  from  bringing  frivolous  suits? 

Mr.  Beckham.  Well,  I  think  that  many  States  have  rules — simi- 
lar to  rule  11  in  the  Federal  courts.  And  when  you  sign  a  pleading 
you  are  signing  it  stating  that  you  think  there  is  a  reasonable  basis 
for  a  cause  of  action,  and  I  think  lawyers  can  be  disciplined  about 
that. 

But  I  would  disagree  with  you  that  frivolous  suits  are  out  of  con- 
trol because  the  number  of  medical  malpractice  cases  peaked  in 
1985  and  has  continued  to  decline  according  to  the  most  current 
figures  available  since  that  time.  So  the  medical  malpractice  cases 
are  decreasing,  not  increasing  in  number  in  our  society. 

Mrs.  Johnson.  That  may  be  true  that  they  are  decreasing,  but 
I  think  studies  like  the  Harvard  study  and  the  experience  of  big 
insurers  indicate  that  there  are  far  more  frivolous  suits  in  the  area 
of  medical  malpractice.  And  the  reason  is  clear.  You  have  an  abso- 
lute, assured  source  of  payment  at  least  on  settlement  because  set- 
tlement is  cheaper  than  litigation. 

Mr.  Beckham.  Frivolous  suits  depend  on  how  you  define  frivo- 
lous suits.  Some  say  that  any  suit  that  isn't  won  is  a  frivolous  suit. 
That  is  not  one  in  my  estimation.  And  I  don't  think  the  doctors  or 
their  insurers  are  any  more  sure  of  payment  than  any  other  group 
that  have  insurance,  such  as  large  corporations. 

So  I  don't  think  there  is  anything  that  is  so  peculiar  to  the  medi- 
cal profession  that  makes  it  have  more  litigation  than  any  other 
profession. 

Mrs.  JOHNSON.  I  think  if  you  look  at  the  history  of  some  of  the 
insurers  that  went  from  settling  claims  to  trying  claims  you  will 
see  what  the  problem  of  frivolous  suits  really  is  a  problem  and  one 
of  the  ways  in  which  it  can  be  attacked.  But  the  legal  profession 
ought  to  be  willing  to  come  forward  with  some  ways  that  they  can 
deal  with  what  is  a  clear  and  documented  problem. 

Let  me  go  on  to  another  problem.  America  is  the  only  country 
that  allows  people  to  sue  on  the  basis  of  contingency  payment.  And 
that  has  been  one  of  the  things  that  has  driven  medical  mal- 
practice suits.  Would  you  be  willing  for  us  to  not  allow  contingency 
suing  in  this  area? 

Mr.  Beckham.  Well,  this  is  the  process.  You  know  if  you  close 
the  door  to  the  courthouse  you  are  going  to  save  all  of  these  things. 
If  you  don't  allow  people  to  litigate,  you  are  going  to  eliminate  mal- 
practice, and  you  save  it  all.  If  you  take  additional  steps  to  cut  peo- 
ple off  from  their  rights,  you  are  going  to  reduce  exposure  and  pre- 
miums and  are  also  taking  away  from  our  people  the  basic  rights 
that  they  have  from  the  founding  of  our  democracy. 

To  say  that  you  are  going  to  abolish  contingency  fees,  when  this 
is  the  only  way  that  many  people  can  get  a  chance  for  redress,  will 
make  it  so  that  you  deny  those  people  the  opportunity  to  have  a 
chance  to  be  heard. 

Mrs.  Johnson.  I  certainly  have  been  one  who  has  supported  sub- 
sidies to  make  legal  aid  available  to  everyone,  but  contingency 
fees  
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Mr.  Beckham.  Have  you  ever  had  a  legal  aid  lawyer  represent 
you  as  opposed  to  a  good  personal  plaintiff  lawyer,  ma'am? 

Mrs.  Johnson.  Many  of  them  are  very,  very  conscientious. 

Mr.  Beckham.  I  am  not  talking  about  that.  I  am  talking  about 
their  ability  to  handle  medical  malpractice  cases  in  which  they 
have  limited  experience  and  which  require  large  amounts  of  time 
and  expense  to  successfully  litigate. 

Mrs.  Johnson.  I  want  to  ask  you  one  further  question. 

In  the  mandatory  situation  in  Florida,  where  they  require  man- 
datory dispute  resolution  before  going  to  court,  did  they  also  have 
a  provision  that  if  you  went  to  court  and  lost  you  had  to  pay  all 
the  court  costs? 

Mr.  Beckham.  No,  we  did  not. 

Mrs.  Johnson.  So  there  was  absolutely  no  incentive  to  be  satis- 
fied with  the  alternate  dispute  resolution  process  and  to  put  your 
all  into  that  process  and  rely  on  it  for  justice,  isn't  that  correct? 

Mr.  Beckham.  I  think  that  is  correct,  and  the  reason  is  that  peo- 
ple have  a  right  to  go  to  court  if  they  desire  to  do  so.  And  I  think 
the  more  penalties  you  put  on  people  if  they  go  to  court,  the  more 
you  deny  justice  to  people. 

Mrs.  Johnson.  Of  course.  I  would  ask  Mr.  Meade,  is  there  any 
work  that  has  been  done  on  that  kind  of  a  solution?  Coupling  a  dis- 
pute resolution  system  with  a  slight  disincentive  of  going  to  court 
that  would  be  involved  in  paying  the  other  guy's  court  costs  if  you 
lost? 

Mr.  Meade.  There  are  such  systems.  I  can't  point  to  any  specific 
systems  at  this  point  that  allow  that  if  you  go  through  an  arbitra- 
tion and  then  choose  to  go  on  to  a  trial  de  novo  or  whatever  and 
you  do  not  make  out  substantially  better  in  a  subsequent  forum, 
you  pay  the  attorneys'  fees  on  the  other  side. 

Mrs.  Johnson.  Could  you  get  back  to  us  on  that,  please. 

Mr.  Meade.  Yes. 

Mrs.  Johnson.  Let's  look  at  the  experience  of  those  systems.  I 
think  that  is  a  necessary  incentive  to  make  the  mediation  system 
serious. 

Mr.  Meade.  Also,  the  RAND  Institute  has  done  at  least  one 
study,  if  not  more,  on  the  court  systems  and  the  results  of  those 
type  of  systems  that  I  think  is  available.  I  could  certainly  make  a 
copy. 

Mrs.  Johnson.  Are  there  other  studies,  Mr.  Meade,  that  we 
should  be  aware  of  as  we  look  at  the  potential  for  ADR  systems  to 
help  us  in  this  area? 

One  of  the  things  I  should  mention  is  one  of  the  reasons  I  am 
very  interested  in  the  ADR  system  is  because  there  are  so  many 
people  now  who  have  no  access  to  justice  at  all.  In  fact,  one  can 
make  the  case  that  the  great  majority  of  Americans  who  are  the 
victims  of  malpractice  or  the  victims  of  negligence  at  lower  levels 
have  absolutely  no  access  to  even  discussing  the  matter  to  see  if 
they  have  a  case. 

Mr.  Meade.  It  is  unfortunate  that  most  of  the  information  with 
respect  to  the  advantages  of  ADR  and  the  cost  savings,  et  cetera, 
are  anecdotal.  The  RAND  Institute  has  been  trying  for  3  years  now 
to  do  a  really  scientific  comparative  study  as  a  result  of  going  to 


227 


litigation,  as  compared  to  going  to  private  arbitration.  It  is  very  dif- 
ficult because  ofttimes  you  are  comparing  apples  and  oranges. 

Some  of  the  insurers  have  studied  their  results  in  submitting 
3,000  cases  to  arbitration,  to  cases  that  might  have  gone  to  litiga- 
tion, and  they  have  come  up  with  some  studies.  There  is  really  no 
hard  data. 

Mrs.  Johnson.  But  the  individual  insurance  company  where  they 
have  tried  to  have  comparable  groups,  there  are  statistics  in  the  al- 
ternate dispute  resolution  area  that  are  far  better  than  in  the  liti- 
gation area. 

Mr.  Meade.  They  show,  for  example,  there  was  a  Maryland  Cas- 
ualty study  that  showed  comparing  several  thousand  cases,  at  least 
the  transactional  costs  for  the  cases  in  the  $30,000  to  $40,000 
range,  which  are  relatively  small,  they  saved  about  $1,800  to 
$2,000  per  case.  Transactional  costs  and  the  results  in  terms  of 
what  they  paid  out  is  about  what  they  felt  they  should  have  paid 
out  had  the  matter  gone  to  court.  And  I  have  a  copy  of  that  I  can 
provide. 

Mrs.  Johnson.  Thank  you  

Chairman  Stark.  Mr.  McCrery,  do  you  wish  to  inquire? 
Mr.  McCrery.  Yes. 

Mrs.  Johnson.  Mr.  Chairman,  if  you  would  let  me  finish  my  sen- 
tence, I  was  just  going  to  say  thank  you  very  much  for  your  testi- 
mony. 

Mr.  McCrery.  Thank  you,  Mr.  Chairman. 

Actually,  Mrs.  Johnson  did  ask  some  of  the  questions  that  I  had 
intended  to  ask.  While  I  have  Mr.  Beckham  here,  I  would  like  to 
inquire  if  you  happen  to  know  if  there  are  jurisdictions  around  the 
country  that  have  not  adopted  a  system  of  comparable  fault  where 
the  trier  of  fact  or  the  court  assigns  specific  proportions  of  the  li- 
ability to  defendants,  in  other  words,  percentages  of  fault? 

Are  there  jurisdictions  that  still  just  say  you  are  at  fault,  you  are 
at  fault,  you  are  at  fault,  and  do  not  assign  a  percentage  of  fault? 

Mr.  Beckham.  I  have  not  made  a  study  of  that,  but  it  is  my  un- 
derstanding that  there  are  still  jurisdictions  that  have  not  adopted 
comparative  fault  in  negligence  cases,  yes,  sir. 

Mr.  McCrery.  And  the  question  of  joint  and  several  liability, 
then,  can  vou  see — I  mean  you  have  talked  a  lot  about  denying  jus- 
tice to  defendants  and  I  agree  with  you  that  we  are  talking  about 
doing  that  to  some  extent,  but  can  you  also  see  that  in  the  case  of 
multiple  defendants  where  one  is  found  at  fault  with  no  percentage 
of  fault  applied  and  his  fault  is  minimal,  and  the  other  two  or  other 
three  or  other  multiple  defendants  don't  have  any  money  to  pay  the 
judgment,  it  is  not  really  fair  or  just  to  make  that  person  pay,  ei- 
ther, is  it? 

Mr.  Beckham.  The  American  Bar  Association  has  a  position  on 
this.  My  own  personal  feelings  are  contrary  to  the  ABA  position. 

The  ABA  position  is  that  it  favors  joint  and  several  liability  abo- 
lition on  noneconomic  damages  and  that  they  be  proportioned  ac- 
cording to  faults  in  cases  where  a  defendant's  responsibility  is  sub- 
stantially disproportionate  to  liability  for  the  entire  loss  suffered  by 
the  plaintiff.  It  favors  retaining  joint  and  several  liability  on  eco- 
nomic damages. 
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Mr.  McCrery.  Thank  you  for  clarifying  that,  and  I  apologize  for 
using  the  wrong  term.  I  should  have  said  comparative,  not  com- 
parable. 

So  the  ABA  position  is  that  noneconomic  damages  ought  to  be 
paid  by  defendants  according  to  their  share  of  responsibility  as  de- 
termined by  the  trier  of  factf 

Mr.  Beckham.  That  is  their  position,  yes,  sir. 

Mr.  McCrery.  And  economic  damages  still  would  be  subject  to 
the  joint  and  several  rule. 

Mr.  Beckham.  Yes,  sir. 

Mr.  McCrery.  I  happen  to  think,  Mr.  Chairman,  that  the  ABA 
has  infinite  wisdom  on  that  and  I  agree  very  much  with  their  opin- 
ion. 

I  am  sorry,  Mr.  Beckham. 

Mr.  Beckham.  That  is  all  right.  I  wish  I  had  time  to  tell  you 
why,  but  I  don't. 

Mr.  McCrery.  I  can  imagine.  But  I  do  think  that  the  ABA  has 
struck  a  good  middle  ground  there  that  I  think  has  the  effect  of 
making  the  person — making  the  injured  party  whole  with  respect 
to  his  economic  damages  and  then,  of  course,  being  fair  to  all  de- 
fendants for  noneconomic  damages. 

Just  one  more  question.  If  we  are  talking  about  reducing  admin- 
istrative costs  of  the  system,  and  we  are  trying  to  ferret  out  those 
inefficiencies  in  the  system  and  we  are  even  trying  to  get  to  the 
matter  of  frivolous  suits — and  I  agree  with  you  that  there  are  not 
multitudes  of  frivolous  suits  but  there  are  some,  and  I  hope  you 
would  admit  there  are  some  frivolous  suits  brought  in  this  country. 

It  seems  to  me  if  we  could  arrive  at  some  alternative  dispute  res- 
olution process,  perhaps  along  the  lines  suggested  by  the  ABA, 
three  arbitrators,  an  attorney,  a  physician,  a  layman  in  those 
cases,  and  tie  to  that  process  some  greater  risk  for  the  plaintiff  and 
his  attorney  in  going  past  that  alternative  dispute  resolution  stage 
into  the  courts,  I  agree  with  you,  I  don't  think  we  should  bar  en- 
trance into  the  court  system.  But  if  we  could  just  increase  the  risk 
for  that  plaintiff  and  the  attorney  of  going  into  the  court  system, 
why  would  you  oppose  that? 

Let  me  give  you  an  example.  If  you  decide  that  the  alternative 
dispute  resolution  did  not  come  up  with  a  fair  judgment  and  you 
want  to  go  to  court,  that  is  fine,  but  if  you  do  and  your  judgment 
is  less  than  that  offered  by  the  alternative  dispute  resolution  proc- 
ess, then  you  would  have  to  pay  the  costs  of  the  defendant  and 
maybe  attorneys  fees  of  the  defendant.  What  is  wrong  with  that? 

Mr.  Beckham.  Mr.  McCrery,  you  have  a  point,  of  course,  that  has 
been  tried  in  other  cases.  I  am  suggesting  that  there  is  no  reason 
to  carve  out  the  medical  professional  liability  system  from  the  rest 
of  the  law.  It  is  not  justified  based  upon  what  we  are  talking  about. 

Now,  in  many  States,  they  have  a  procedure  that  if  an  offer  of 
settlement  is  made  in  a  case  by  a  defendant  and  a  plaintiff  refuses 
it,  then  there  are  certain  consequences  that  go  with  that  if  the 
plaintiff  doesn't  get  out  of  the  case  at  least  a  certain  amount  more 
than  the  offer  of  settlement. 

Now,  that  is  the  type  of  thing  that  I  think  you  are  referring  to, 
only  you  would  say  it  would  go  to  alternative  dispute  resolution.  I 
see  no  reason  why  that  should  be  different  for  medical  malpractice 
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cases.  If  you  are  going  to  do  that,  it  should  be  a  part  of  our  legal 
system.  It  should  not  be  just  for  medical  malpractice  cases.  There 
is  no  reason  to  single  them  out. 

Mr.  McCrery.  Let's  say  we  would  apply  it  to  all  cases,  never 
mind  the  fact  that  medical  malpractice  might  be  more  technically 
challenging  for  juries  and  all  that  would  lend  itself  to  alternative 
dispute  resolution.  But  leaving  all  that  aside,  let's  apply  it  to  the 
whole  legal  system,  what  is  wrong  with  that  if  we  are  trying  to  cut 
down  on  the  inefficiency  of  system? 

Mr.  Beckham.  I  say  there  is  precedence  for  what  you  are  talking 
about.  I  personally  feel  that  anything  that  stands  in  the  way  or  pe- 
nalizes people  from  their  right  to  go  to  court  and  try  their  cases 
is  not  a  wise  step  in  the  administration  of  justice.  I  realize  there 
are  other  people  who  don't  agree  with  that  and  some  of  the  things 
that  we  are  talking  about  are  evidence  of  that. 

Mr.  McCrery.  And  I  understand  and  appreciate  your  argument 
but  you  are  not  denying  that  we  might  exact  some  savings  from  the 
system  by  going  to  that  type  of  arrangement? 

Mr.  Beckham.  Yes,  sir.  The  more  you  cut  down  people's  rights 
to  go  to  court,  the  more  you  cap  their  damages,  the  more  you  cut 
them  off  by  statute  of  limitations,  the  more  money  you  save,  and 
if  you  don't  allow  any  of  it,  you  save  it  all. 

Mr.  McCrery.  Thank  you,  Mr.  Beckham. 

Mr.  Chairman,  thank  you. 

Chairman  Stark.  Mr.  Beckham,  you  touched  on  that.  Who  saves 
the  money  if  we  cut  down  on  the  statute  of  limitations  or  these 
other  things.  Where  does  that  savings  in  medical  malpractice  go? 

Mr.  Beckham.  Mr.  Chairman,  the  only  thing  I  can  say  is  from 
the  empirical  evidence,  it  is  being  absorbed  by  the  medical  profes- 
sion or  the  hospitals  or  whomever.  It  is  not  being  reflected  in  the 
costs  as  shown  by  the  figures  of  the  costs  of  health  care  in  the 
States  in  which  these  things  have  been  done.  And  I  have  never 
heard  anyone  or  any  study  say  that  defensive  medicine  is  less  in 
States  that  have  adopted  these  reforms  than  in  States  that  have 
not  adopted  these  reforms. 

Chairman  Stark.  Let  me  suggest  to  you,  sir,  for  a  little  basic  re- 
search, if  you  just  wanted  to  count  the  number  of  MRI  machines 
per  capita,  you  would  find  that  there  is  no  place  in  the  world  that 
exceeds  Los  Angeles  County  or  Orange  County,  and  where  we  have 
had  this  oft-proclaimed  reform,  it  didn't  cut  down  the  number  of 
defensive  pieces  of  equipment.  They  may  not  use  them  all. 

I  must  say,  just  to  make  sure  that  you  don't  speak  with  forked 
tongue,  because  I  am  inclined  to  agree  with  you  about  contingent 
fees.  But  recently,  I  recall  in  the  press,  in  a  tobacco  case,  the  court 
forced  the  attorney  to  continue  with  a  case  against  a  tobacco  com- 
pany. I  think  the  attorney  was  feeling  that  he  had  spent  an  awful 
lot  of  his  money  prosecuting  this  case  and  wanted  to  drop  it,  but 
the  court  said,  If  you  take  it  on  a  contingent  fee,  you  must  go  the 
distance. 

Did  the  ABA  support  the  court's  position  in  that  case,  if  that  is 
one  you  are  familiar  with? 

Mr.  Beckham.  I  am  not  familiar  with  the  case. 

Chairman  Stark.  Would  your  standards  of  ethics  say — the  issue 
was,  this  was  the  decedents  of  somebody  who  died;  they  were  try- 
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ing  to  establish  that  smoking  caused  the  death.  The  case  had  gone 
on  for  maybe  20  years  and  the  lawyers  wanted  to  drop  out.  The 
court  said,  No,  stay  on. 

Mr.  Beckham.  I  think  a  lawyer  has  an  obligation  in  any  case 
that  he  takes  to  continue  with  it  until  the  end  of  it  unless  the  court 
allows  him  to  leave  it.  This  court  quite  rightfully,  from  what  you 
said,  required  him  to  stay. 

I  might  say  this  on  contingent  fees,  it  is  interesting  to  me  that 
the  clients  don't  protest  contingent  fees.  They  see  how  hard  the 
lawyers  work.  They  know  how  hard  medical  malpractice  cases  are. 
They  know  of  the  conspiracy  of  silence.  And  they  know  that  only 
about  25  percent  of  medical  malpractice  cases  result  in  any  recov- 
ery, and  there  are  not  any  clients  protesting.  The  only  people  who 
protest  contingent  fees  are  their  adversaries.  And  that  has  always 
been  a  very  interesting  thing  to  me.  And  when  they  want  to  cut 
down  on  lawyers'  fees,  I  think  it  would  be  very  helpful  to  remember 
that  34  percent  of  each  dollar  goes  to  the  defense  costs,  including 
defense  attorneys  fees. 

I  have  never  heard  anybody  say  they  should  cut  defense  lawyers 
fees  in  order  to  save  money  in  the  system.  The  medical  profession 
wants  the  best  lawyers  to  defend  them,  but  they  want  to  cut  down 
on  the  caliber  of  the  lawyers  who  represent  the  other  side  by  reduc- 
ing fees. 

Chairman  Stark.  I  gather  these  things  are  regulated  by  State. 
Is  it  against  the  law  in  Florida  to  have  fee  splitting  or  referral  fees 
for  a  lawyer? 

Mr.  Beckham.  It  is  not  against  the  law  as  between  lawyers.  It 
is  against  the  law  as  to  anyone  other  than  members  of  the  legal 
profession. 

Chairman  Stark.  And? 

Mr.  Beckham.  And  the  division  of  fee  has  to  be  based  in  Florida 
on  the  division  of  the  work  and  the  responsibility  in  the  case. 

Chairman  Stark.  So  would-be  runners  or  other  type  of  things 
would  be  a  crime  or  just  unethical. 

Mr.  Beckham.  It  would  be  unethical  conduct  for  which  a  lawyer 
could  and  should  be  disciplined. 

Chairman  Stark.  I  guess  the  other  issue,  and  it  is  conceivable 
this  would  cut  into  your  earnings  some,  but  it  occurs  to  me  that 
you  could  for  the  good  of  the  social  order  and  justice  do  away  with 
or  limit  the  tort  liability.  What  kind  of  precedent  would  there  be 
for  then  replacing  that  with  criminal  liability? 

I  mean,  I  just  have  a  hunch  that  the  idea  of  a  few  months'  vaca- 
tion or  years'  vacation  at  government  expense  often  can  have  a 
meritorious  effect  on  people's  behavior  as  much  as  the  threat  of 
being  sued.  I  understand  a  plaintiffs  attorney  wouldn't  like  that 
very  much.  Criminal  defense  attorneys  probably  think  it  is  a  great 
idea. 

Mr.  Beckham.  I  think  the  difference,  Mr.  Chairman,  is  in  the  de- 
gree of  fault.  I  don't  think  in  our  country  we  have  ever  felt  that 
simply  failing  to  observe  the  standard  of  care  of  a  reasonably  pru- 
dent person  or  a  reasonably  prudent  physician  in  the  same  or  simi- 
lar circumstances  rise  to  the  level  that  it  should  be  treated  as  a 
crime. 
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I  think  the  criminal  courts  are  filled  with  people  who  deliberately 
or  with  malice  have  done  acts  that  are  against  the  law,  and  I  think 
there  is  a  difference.  I  don't  think  that  anyone  should  be  criminally 
prosecuted  or  incarcerated  for  a  negligent  act.  Gross  negligence, 
reckless  conduct,  or  willful  and  wanton  misconduct  comes  closer  to 
criminal  conduct  and  we  punish  those  actions  in  the  civil  system 
by  punitive  damages. 

Chairman  Stark.  OK  I  appreciate  the  candor  of  your  testimony 
and  your  judicious  approach  to  this  issue  and  I  appreciate  the  testi- 
mony of  Mr.  Meade  which  you  have  contributed. 

Are  there  any  further  questions? 

Thank  you  very  much. 

We  will  call  the  final  panel  consisting  of  Ms.  Pamela  Gilbert, 
Public  Citizen's  Congress  Watch,  and  Dr.  Robert  J.  Rubin,  Lewin- 
VHI,  Inc. 

Dr.  Rubin  has  indicated  that  he  has  a  departure  time  of  2  o'clock 
and  I  am  going  to  ask  Ms.  Gilbert  if  she  would  mind  if  Dr.  Rubin 
preceded  her.  The  Chair  would  intend  to — actually,  I  think  the 
Chair  ought  to  recess  for  just  5  minutes,  and  I  will  run  and  vote 
and  get  back  as  quickly  as  I  can,  and  we  will  then  be  able  to  pro- 
ceed. 

[Recess.] 

Chairman  Stark.  The  Chair  apologizes. 
Is  Dr.  Rubin  still  with  us? 
Dr.  Rubin.  Yes. 

Chairman  Stark.  Do  you  want  to  make  a  few  comments  and  sub- 
mit your  testimony.  I  understand  you  do  have  to  run  on. 

Dr.  Rubin.  During  the  recess  I  took  the  opportunity,  since  it  was 
clear  I  wasn't  going  to  be  able  to  leave  by  2,  I  took  the  opportunity 
to  change  that.  So  I  would  be  happy  to  stay  and  answer  whatever 
questions  the  committee  has. 

Chairman  Stark.  Then  we  will  hear  from  Ms.  Gilbert,  or  would 
you  still  like  to  move  ahead. 

Ms.  Gilbert.  Go  ahead. 

STATEMENT  OF  ROBERT  J.  RUBIN,  M.D.,  PRESIDENT,  LEWIN- 
VHI,  INC.,  FAIRFAX,  VA. 

Dr.  Rubin.  Thank  you.  I  would  like  to  very  briefly  summarize  my 
remarks. 

I  am  reminded  that  when  I  had  a  different  position  and  Mr.  Ja- 
cobs was  chair  of  the  subcommittee,  I  was  successful  at  winning  a 
prize  for  the  most  succinct  testimony  on  a  particular  day.  While  I 
don't  think  I  am  going  to  break  that  record  of  75  seconds,  I  will 
try  my  best. 

Defensive  medicine,  as  we  understand  it,  constitutes  elements  of 
practice  that  do  not  provide  benefit  to  patients  and  are  carried  out 
by  physicians  and  medical  institutions  solely  to  avoid  malpractice 
claims.  This  is  what  is  known  as  positive  defensive  medicine,  Mr. 
Chairman,  which  is  what  you  have  been  discussing  here  today. 

There  is  also  something  called  negative  defensive  medicine.  This 
is  carried  out  by  physicians  and  institutions  that  seek  to  avoid 
high-risk  patients,  and  is  an  example  of  a  practice  that  clearly 
would  have  an  adverse  effect  on  access  to  care.  We  haven't  really 
had  an  opportunity  to  talk  about  negative  defensive  medicine,  and 
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indeed  the  study  that  we  performed,  which  you  referred  to  earlier 
today,  did  not  address  this  practice. 

Clearly,  there  is  a  widespread  government-private  sector  interest 
in  tort  reform,  which  is  why  we  are  having  these  hearings  today. 
Tort  reform  is  viewed  as  a  way  to  reduce  health  care  costs. 

The  goal  of  our  study  was  to  assess  the  cost  of  defensive  medi- 
cine and,  more  importantly,  to  provide  a  framework  for  estimating 
the  likely  effects  of  tort  reform  on  these  costs.  Defensive  medical 
practices  have  been  identified  in  a  variety  of  clinical  procedures,  in- 
cluding presurgical  testings.  The  clinical  peer  review  literature  sug- 
gests that  at  least  $2.7  billion  a  year  could  be  saved  if  we  elimi- 
nated defensive  presurgical  studies;  electronic  fetal  monitoring, 
where  the  Centers  for  Disease  Control  and  Prevention  believes  that 
in  excess  of  $1  billion  could  be  saved  if  we  only  could  adhere  to  the 
standards  put  forth  by  Health  in  the  Year  2000;  and  skull  x  rays, 
where  we  estimate  that  about  $178  million  a  year  could  be  saved. 
And,  indeed,  in  Maine  the  use  of  guidelines  has  cut  the  use  of  spine 
x  rays  following  automobile  accidents  from  95  percent  to  50  per- 
cent, resulting  in  substantial  savings  to  the  system. 

While  we  can't  assess  the  exact  amount  of  excess  utilization  that 
may  be  attributed  to  fear  of  medical  malpractice  suits,  we  estimate 
that  defensive  medicine  costs  resulting  from  these  procedures  alone 
is  close  to  $4  billion. 

Claims  of  total  available  savings  on  defensive  medicine,  made  by 
various  Members  of  Congress,  range  from  zero  to  $52  billion  annu- 
ally. Our  middle  range  estimate  of  potential  savings  and  the  one 
that  we  believe  is  reasonable,  would  be  roughly  $4.3  billion  in 
1994,  or  a  total  of  $35.8  billion  between  1994  and  1998. 

It  is  clear  that  a  variety  of  factors  other  than  defensive  medicine 
may  motivate  physicians  to  order  excessive  tests  or  perform  unnec- 
essary procedures,  including  financial  incentives,  patient  pref- 
erences, or  prevailing  standards  of  practice.  It  is  obvious  that  no 
means  of  distinguishing  among  these  factors  has  been  devised. 
However,  substantial  savings  in  the  cost  of  defensive  medicine  are 
likely  to  be  achieved  through  reform.  System-wide  savings  are 
clearly  increased  if  financial  and  other  incentives  to  provide  unnec- 
essary care  are  addressed  simultaneously. 

With  that,  I  would  like  to  end  my  statement,  and  would  be  happy 
to  answer  any  questions. 

[The  prepared  statement  follows:] 
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My  name  is  Robert  J.  Rubin,  i  am  the  President  of  Lewin-VHI,  inc.,  a  health  care 
consulting  company.  This  morning  I  will  present  the  results  of  our  study  "Estimating  the 
Cost  of  Defensive  Medicine"  which  was  done  under  contract  for  the  MMI  companies. 


I.  INTRODUCTION 

The  future  of  health  reform  depends  critically  on  identifying  sources  of 
inefficiency  in  the  health  care  system,  and  devising  ways  of  eliminating  them.  Against 
this  background,  many  individuals  and  organizations  have  recently  proposed  reform  of 
the  malpractice  insurance  system,  which  is  widely  viewed  as  highly  inefficient  and 
costly.  One  of  the  prime  targets  invoked  by  those  advocating  reform  is  "defensive 
medicine",  care  that  does  not  benefit  the  patient,  and  is  provided  solely  to  avoid 
malpractice  claims.  However,  little  is  known  about  the  potential  effects  of  malpractice 
reform  on  the  system-wide  costs  imposed  by  defensive  medicine.  The  purpose  of  this 
effort  is  to  review  the  literature  on  various  estimates  of  national  spending  on  defensive 
medicine,  and  to  assess  conflicting  claims  of  potential  cost  savings  to  be  garnered  by 
curbing  the  practice  of  defensive  medicine. 

Published  estimates  of  the  costs  of  defensive  medicine  are  subjective  and 
critically  dependent  on  a  variety  of  assumptions.  Perhaps  most  important,  it  is 
impossible  to  determine  the  motivations  of  a  physician  who  orders  excessive  tests  or 
carries  out  unnecessary  procedures.  In  addition  to  the  fear  of  malpractice  litigation, 
physicians  currently  face  a  variety  of  other  incentives  to  over-prescribe,  including: 

•  Patient  preferences  to  pursue  highly  aggressive  treatment; 

•  Requirements  of  peer  review  organizations  and  hospitals; 
*  •  Financial  incentives  (e.g.,  fees  from  procedures); 

•  Premature  application  of  new  medical  technologies; 

•  Lags  in  response  to  new  clinical  information. 

Because  no  empirical  study  has  been  able  to  distinguish  among  these  potential  causes 
of  over-use,  any  estimate  of  the  overall  savings  that  might  result  from  elimination  of 
defensive  medical  practices  will  depend  on  what  is  assumed  about  physician  behavior. 
Other  unknowns,  discussed  below  in  some  detail,  include  the  likely  effect  of  changes  in 
the  malpractice  system  on  physician  behavior;  the  amount  of  time  required  to  adjust  to 
new  behavioral  incentives;  and  the  rate  of  growth  in  defensive  medical  costs  over  time. 

There  are,  however,  a  number  of  examples  from  the  clinical  literature  that 
strongly  suggest  that  defensive  medicine  is  widely  practiced  in  the  United  States. 
These  medical  practices  are  naturally  observed  in  high-risk  specialties,  and  include: 
pre-surgical  tests;  electronic  fetal  monitoring;  and  skull  x-rays.  Although  it  is  difficult  to 
determine  exactly  what  fraction  of  these  practices  are  carried  out  defensively,  they 
probably  account  for  more  than  $2  billion  in  costs  annually. 
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We  then  review  published  estimates  of  the  overall  system-wide  costs  of 
defensive  medicine,  and  use  these  sources  to  estimate  the  potential  effects  of  a  variety 
of  malpractice  reform  efforts.  Our  middle-range  estimate  of  potential  defensive 
medicine  savings  from  comprehensive  malpractice  reform  is  $4.3  billion  in  1994  and  a 
total  of  $35.8  billion  between  1994  and  1998  (these  figures  include  both  hospital  and 
physician  costs).  Because  there  are  so  many  unanswered  questions  on  the  effects  of 
malpractice  reform,  our  quantitative  analysis  is  critically  dependent  on  a  variety  of 
assumptions  that  importantly  affect  the  final  results,  including:  the  initial  costs  of 
defensive  medicine,  and  the  fraction  of  these  costs  that  can  be  saved  by  reform  of  the 
malpractice  system.  To  acknowledge  this  uncertainty,  our  model  generates  a  range  of 
estimates  for  each  policy  initiative  under  differing  assumptions. 

II.  Defending  Defensive  Medicine 

Before  discussing  quantitative  estimates  of  defensive  medicine  costs  or 
estimating  the  effect  of  malpractice  reform,  it  is  important  to  establish  just  what  is  meant 
by  defensive  medicine.  We  define  defensive  medicine  as  changes  in  practice  carried 
out  by  health  care  providers  for  the  sole  purpose  of  avoiding  malpractice  claims.  There 
are  two  types  of  actions  that  can  be  considered  defensive: 

•  Positive  defensive  activities  (i.e.,  tasks  or  procedures  performed 
because  of  perceived  malpractice  risk)  include  diagnostic  tests, 
performance  of  additional  procedures,  calling  in 
consultants/subspecialists,  increased  record-keeping,  more  follow-up 
visits,  and  excess  time  spent  with  patients. 

•  Negative  defensive  practices  (i.e.,  tasks  or  procedures  not  performed 
because  of  perceived  malpractice  risk)  may  include  restricting  practice  to 
low-risk  patients,  ceasing  to  perform  high-risk  procedures,  and  retiring 
from  practice  due  to  liability  worries. 

While  both  types  of  defensive  medical  practice  impose  real  costs  on  the  health  care 
system,  there  are  no  published  quantitative  estimates  of  the  costs  of  negative 
defensive  medicine. 

As  discussed  above,  there  are  a  variety  of  possible  motivations  for  physicians  to 
perform  excess  tasks  or  procedures  aside  from  defensive  medical  practice,  including: 
patient  preferences,  financial  incentives,  and  lack  of  information  on  the  part  of  the 
practicing  physician.  Some  have  also  speculated  that  physicians  occasionally  use  new 
technologies  before  they  have  become  a  scientifically  verified  proper  standard  of 
practice.1  To  illustrate  the  complex  process  of  appraising  often  nebulous  and 
overlapping  motivations,  consider  the  situation  of  obstetricians  faced  with  the  decision 
of  whether  to  deliver  an  infant  by  Cesarean  section  or  to  allow  the  birth  to  proceed 
normally. 

•  The  surge  in  the  number  of  Osections  performed  over  the  last 
twenty  years  may  be  attributed  to  a  change  in  the  definition  of 
■good  obstetrical  practice"  due  to  the  technological  development 
of  fetal  monitoring  systems. 

•  Some  contest,  however,  that  physicians  choose  to  perform  C- 
sections  merely  to  reap  financial  rewards.  According  to  an  HIAA 
study,  C-section  charges  average  $7,186,  compared  with  an 
average  of  $4,334  for  a  normal  delivery.2 


In  a  March  1,  1990  editorial  in  The  New  England  Journal  of  Medicine.  Roger  Freeman 
writes  of  the  need  for  proper  randomized  trials  before  new  forms  of  technology  are 
introduced  that  may  become  the  standard  of  practice  without  clearly  demonstrated 
benefit." 


2  It  should  be  noted  that  the  charges  listed  in  the  HIAA  study  are  hospital  charges; 
physician  charges  for  a  C-section  actually  would  add  somewhere  between  $1,800  and 
$2,000  to  the  costs. 
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•       And,  of  course,  there  is  the  belief  that  providers  are  influenced  by 
the  legal  consequences  of  birthing  decisions.  Obstetricians  have 
one  of  the  highest  malpractice  premium  levels  of  all  specialists, 
due,  in  large  part,  to  sizable  awards  rendered  in  birth  injury 
negligence  cases.3 

A  second  factor  that  complicates  the  measurement  of  defensive  medicine  is  the 
notion  of  "low-benefit1  care.  Our  definition  of  defensive  medicine  implies  that  any 
procedure  performed  with  the  expectation  of  benefiting  the  patient  is  not  defensive 
medicine.  We  recognize,  however,  that  many  interventions  (e.g.,  sophisticated 
diagnostic  imaging)  are  carried  out  when  the  expected  potential  benefit  to  the  patient  is 
extremely  small.  To  the  extent  that  extremely  low  benefit  procedures  are  carried  out  to 
avoid  malpractice  risk,  we  may  have  understated  the  costs  of  defensive  medicine. 

Finally,  in  considering  the  true  costs  of  defensive  practice,  it  is  also  important  to 
recognize  that  one  of  the  purposes  of  the  malpractice  system  is  to  send  signals  to 
physicians  and  other  health  care  providers  regarding  appropriate  treatment  of  patients 
in  order  to  deter  negligence,  in  a  properly  functioning  legal  environment,  adjustment  of 
providers'  practice  patterns  in  accordance  with  legal  expectations  should  actually  result 
in  perceived  social  benefits.4  This  view  is  taken  by  Patricia  Danzon,  who  points  out  that 
there  are  many  benefits  stemming  from  the  malpractice  system  that  counter-balance 
the  excess  costs.  She  estimates  that  even  if  malpractice  laws  are  only  responsible  for 
a  12  percent  reduction  in  the  incidence  of  negligent  injury,  then  the  tort  system  pays  for 
itself  despite  the  potentially  high  costs  of  defensive  medicine.6  Others,  however,  look 
upon  the  system  less  favorably,  and  believe  that  failures  in  the  malpractice  system 
have  resulted  in  a  variety  of  inefficiencies,  and  that  the  costs  (such  as  defensive 
medicine)  exceed  the  benefits  of  the  legal  system's  successes. 

A.      Prior  Estimates  of  PU  Costs 

Because  of  the  many  analytic  problems  associated  with  estimating  the  costs  of 
defensive  medicine,  little  empirical  work  has  been  done.  In  fact,  there  is  only  one  peer- 
reviewed  article  estimating  the  costs  of  practice  liability  insurance,  and  other  available 
estimates  are  either  derived  from  this  study,  or  constructed  using  cruder  estimation 
methods. 

Roger  Reynolds  of  the  AMA  Center  for  Health  Policy  Research  used 
Socioeconomic  Monitoring  System  Survey  data  to  develop  two  estimates  of  the  impact 
of  Professional  Liability  Insurance  (PLI)  on  the  cost  of  physicians'  services.  The  two 
estimates  of  the  total  cost  of  PLI  in  1984  are  $13.7  and  $12.1  billion,  or  approximately 
15  percent  of  the  total  expenditures  on  physicians'  services.6  The  first  approach,  which 
generated  the  larger  of  the  two  estimates,  uses  direct  data  on  PLI  premiums,  practice 
changes  physicians  have  made  in  response  to  increased  claims  risk,  and  other  costs  of 
incurring  malpractice  claims  to  derive  estimates  of  the  major  components  of  PLI  costs. 
The  second  employs  a  multivariate  analysis  to  infer  costs  from  the  impact  of  variations 
in  PLI  premiums  on  physicians'  fees  and  utilization  rates  for  a  range  of  procedures. 
These  figures  were  updated  to  $15.1  billion  in  1989  dollars  by  Moser  and  Musaccio.7 

The  Reynolds  paper  is  not  focused  specifically  on  defensive  medicine,  but 
rather  on  the  more  general  topic  of  costs  associated  with  practice  liability  insurance. 
The  first  estimation  method  relies  on  self-reported  values  from  physicians,  which  is 
suspect  because  physicians  have  a  direct  financial  incentive  to  over-report  their  costs. 


3  James  Reuter,  "Defensive  Medicine  and  Medical  Malpractice,"  Congressional  Research 
Service  Report,  7  August  1984. 

4  Nick  Black,  'Medical  Litigation  and  the  Quality  of  Care,"  Lancet  6  January  1 990: 35-37. 

6     Testimony  by  Patricia  M.  Danzon,  presented  to  the  Committee  on  Labor  and  Human 
Resources,  U.S.  Senate,  10  July  1984. 

6  Reynolds  et.  al.,  "The  Cost  of  Medical  Professional  Liability,  JAMA.  22  Vol.  257,  No.  20, 
May  1987: 2776-2781. 

7  J.  Moser  and  R.  Musacchio,  The  Cost  of  Medical  Professional  Liability  in  the  1980s," 
Medical  Practice  Manapemant  Summer  1991. 
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This  method  also  overstates  costs  because  it  includes  factors  such  as  physician  time 
that  might  not  actually  be  billed  to  patients.  The  second  method  uses  regression 
analysis  to  estimate  the  increase  in  fees  associated  with  higher  malpractice  costs.  This 
method  might  also  overstate  the  costs  of  defensive  medicine,  since  increases  in  fees 
might  not  accurately  reflect  the  real  costs  borne  by  physicians.  In  addition,  there  are  a 
variety  of  factors  other  than  defensive  medicine  that  might  be  associated  with 
increased  physician  fees  and  higher  malpractice  premiums.  Because  these  are  the 
only  peer  reviewed  estimates  available,  we  have  used  them  in  our  empirical  analysis 
(Section  V  below).  We  reduced  them,  however,  to  reflect  the  notion  that  they  include  a 
variety  of  extraneous  factors  and  thus  overstate  the  costs  of  defensive  medicine.8 

III.  CLINICAL  EXAMPLES  AND  ASSOCIATED  COSTS 

A  number  of  clinical  examples  strongly  suggest  that  defensive  medicine  is 
practiced  by  American  clinicians,  and  carries  substantial  costs.  Three  such 
interventions,  discussed  below,  originate  from  specialties  that  are  high  in  risk  and  carry 
substantial  malpractice  premium  costs.  Our  intent  in  highlighting  these  interventions  is 
to  give  concrete  examples  of  costs  incurred  and  also  to  arrive  at  a  rough  lower-bound 
to  compare  with  our  later  estimates  of  defensive  medicine  costs. 

A.  Anesthesia 

In  a  recently-accepted  peer-reviewed  journal  article,  Drs.  Macario,  Roizen,  and 
colleagues  reviewed  over  2,000  medical  records,  and  found  that  elimination  of  a  variety 
of  unwarranted  lab  tests  could  save  more  than  $1 .35  billion  annually.9  Extrapolating 
from  these  figures,  Dr.  Roizen  has  estimated  that  60  percent  of  pre-operative  testing  is 
not  needed;  given  that  there  are  some  27  million  operations  per  year  in  the  U.S.  and, 
on  average,  $165  is  paid  for  pre-surgical  testing  for  each.  Roizen  believes  that  about 
$2.7  billion  could  be  saved  through  more  efficient  testing. 

The  key  issue  is  trying  to  separate  out  what  portion  of  this  total  constitutes 
defensive  medicine,  and  what  portion  is  unnecessary  practice  due  to  other  factors. 
Roizen  believes  that  these  unnecessary  practices  originated  as  a  result  of  fear  of 
malpractice,  but  continue  merely  because  of  a  lack  of  communication  between 
attending  physicians  and  anesthesiologists.  He  further  states  that  the  development  of 
effective  guidelines  that  are  defensible  in  court  should  be  able  to  eliminate  this  waste 
from  the  system.  We  believe  this  a  credible  position.  It  is  unlikely  that  financial 
considerations  play  a  significant  role  in  the  ordering  of  excessive  tests,  since 
anesthesiologists  are  typically  not  paid  for  them.  It  is  equally  unlikely  that  patient 
preferences  play  a  role.  While  it  is  difficult  to  attribute  the  entire  $2.7  billion  to 
defensive  medicine,  in  the  absence  of  other  possible  causes,  we  conclude  that  an 
appreciable  portion  results  from  fear  of  malpractice  suits. 

B.  Cbstetrlcs/Gynecology 

Continuous  intrapartum  monitoring  of  the  fetal  heart  rate  (commonly  referred  to 
as  fetal  monitoring")  was  historically  considered  by  many  clinicians  to  be  superior  to 
intermittent  auscultation.10  In  1978,  it  was  estimated  that  at  least  two  thirds  of 
pregnancies  in  the  United  States  were  electronically  monitored  during  labor.  However, 


8  It  is  worth  noting  that  these  figures  were  used  erroneously  as  a  basis  for  estimating  the 
costs  of  defensive  medicine  in  former  President  Bush's  health  reform  proposal.  The 
Bush  Administration  proposal  claimed  that  $20.7  billion,  or  17.6  percent  of  total 
physician  expenditures  resulted  from  defensive  medical  costs,  and  cited  Moser  and 
Musacchio.  However,  this  figure  included  premium  costs  in  addition  to  other  costs  of 
practice  liability  insurance. 

9  Alex  Macario,  Michael  F.  Roizen,  et.  al.  'A  Tale  of  Three  Cities:  Has  Reassessment  of 
Preoperative  Laboratory  Testing  Changed  the  Test-Ordering  Patterns  of  Physicians?" 
Journal  of  Surgical  Gynecology  and  Obstetrics.  Forthcoming.  Interestingly,  the  article 
also  indicates  that  some  services  that  are  being  eliminated  are  in  fact  useful. 

10  Kenneth  J.  Leveno  et.  al.,  'A  Prospective  Comparison  of  Selective  and  Universal 
Electronic  Fetal  Monitoring  in  34,995  Pregnancies,"  New  England  Journal  of  Medir-Jr™  4 
September  1986: 615. 
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according  to  a  study  published  in  The  New  England  Journal  of  Medicine  in  1986,11  "not 
all  pregnancies,  and  particularly  not  those  considered  at  low  risk  of  perinatal 
complications,  need  continuous  electronic  fetal  monitoring  during  labor".  A  subsequent 
study  in  the  Journal  concluded  that  "as  compared  with  a  structured  program  of  periodic 
auscultation,  electronic  fetal  monitoring  does  not  result  in  improved  neurologic 
development  in  children  bom  prematurely".12  Electronic  fetal  monitoring,  though,  has 
been  in  wide  use  since  its  introduction  into  obstetrical  practice  for  several  reasons 
including,  according  to  Dr.  Myra  Gerson  Gilfix,  "fear  [of]  malpractice  suits  for  failing  to 
use  an  available  'customary  procedure'".13 

It  is  difficult  to  assess  the  costs  of  fetal  monitoring  because  the  costs  incurred 
are  associated  with  a  wide  range  of  cost  centers.  They  include  the  direct  costs  of 
electronic  fetal  monitoring  and  the  costs  of  a  Cesarean  section  required  as  a  result  of 
the  monitoring.  Both  components  are  associated  with  complications  and  occasional 
morbidity.  In  a  1979  article,  H.  David  Banta  and  Stephen  B.  Thacker  estimated  these 
costs  at  $0.4  billion  annually,  but  also  noted  that  these  costs  were  increasing  over 
time.14  Assuming  that  the  costs  of  fetal  monitoring  increased  at  about  the  same  rate  as 
overall  personal  health  expenditures,  we  estimate  that  the  current  annual  costs  of  fetal 
monitoring  are  close  to  $1 .0  billion.  Although  physicians  are  reimbursed  for  these 
procedures  and  would  also  receive  payment  for  the  associated  Cesarean  section 
delivery,  based  on  the  above  literature,  it  is  likely  that  a  significant  portion  of  these 
costs  resulted  from  defensive  medicine. 

C.      Emergency  Department 

Although  the  value  of  skull  radiography  in  identifying  intracranial  injury  has  not 
yet  been  satisfactorily  defined,  most  emergency  room  physicians  routinely  order  skull  x- 
ray  examinations  after  head  trauma.  Stuart  Masters  et.  al.  argue  in  a  New  England 
Journal  of  Medicine  article  that  a  clearly  delineated  management  strategy  for  the  use  of 
skull  radiography  can  effectively  diminish  the  use  of  skull  x-rays  and  bring  about 
savings  of  millions  of  dollars  annually  without  missing  intracranial  injuries.16  Many 
emergency  physicians  believe  that  defensive  medicine  is  the  only  reason  why  routine 
skull  x-rays  are  ordered.  For  example,  Dr.  Jesse  Cole  has  written  in  the  New  England 
Journal  of  Medicine  that  physicians  order  films  mostly  to  protect  themselves  from 
possible  lawsuits"  as  the  decision  to  refrain  from  ordering  these  x-rays  often  involves 
"subjective  findings  that  are  open  to  debate".16 

Masters  et.  al.  estimate  that  roughly  53  percent  of  the  2.4  million  skull  x-rays 
ordered  on  an  emergency  basis  are  unnecessary.  Assuming  a  cost  of  $140  per 
procedure,17  we  estimate  that  unnecessary  skull  x-rays  are  responsible  for  about  $178 
million  annually.  It  is  likely  that  the  bulk  of  these  costs  result  from  defensive  medicine, 
since  physicians  typically  do  not  have  direct  financial  interests  in  such  procedures,  and 
because  patient  preferences  are  unlikely  to  play  a  substantial  role. 


11  Leveno  et.  al.,  1 986: 61 5-61 9. 

12  Kirkwood  K.  Shy  et.  al.,  "Effects  of  Electronic  Fetal-Heart-Rate  Monitoring,  as  Compared 
with  Periodic  Auscultation,  on  the  Neurologic  Development  of  Premature  Infants,"  The 
New  England  Journal  of  Medicine  1  March  1990:  588-593. 

13  Myra  Gerson  Gilfix,  "Electronic  Fetal  Monitoring:  Physician  Liability  and  Informed 
Consent."  American  Journal  of  Law  and  Medicine  vol.  10,  no.  1, 1984:  32. 

14  H.  David  Banta  and  Stephen  B.  Thacker.  "Assessing  the  Costs  and  Benefits  of 
Electronic  Fetal  Monitoring."  Obstetrical  and  Gynecological  Survey  Vol.  34,  No.  8; 
1979:627-42. 

16  Stuart  J.  Masters  et.  al.,  "Skull  X-Ray  Examinations  After  Head  Trauma: 
Recommendations  be  a  Multidisciplinary  Panel  and  Validation  Study,"  The  New  England 
Journal  of  Medicine  8  January  1 987: 84-91 . 

16  Jesse  Cole,  New  England  Journal  of  Medicine.  Correspondence,  Vol.  317,  No.  5, 30  July 
1987:317.  , 

17  This  figure  is  a  rough  estimate  obtained  by  surveying  a  number  of  hospitals. 
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IV.  POTENTIAL  POUCY  INTERVENTIONS 

A  number  of  interventions  have  been  proposed  to  address  defensive  medicine 
costs  and  other  problems  with  the  malpractice  system.  Just  as  there  is  uncertainty 
regarding  the  extent  of  the  defensive  medicine  costs,  there  is  also  uncertainty 
regarding  the  potential  effects  of  proposed  interventions. 

First,  as  discussed  earlier,  practices  that  appear  defensive  in  nature  might  be 
caused  by  a  variety  of  other  factors,  including  financial  incentives,  patient  preferences, 
or  lack  of  current  information.  Interventions  that  address  many  of  these  concerns 
simultaneously  are  thus  more  likely  to  be  effective. 

Second,  it  is  important  to  recognize  that  physicians  may  be  motivated  more  by 
the  threat  of  lawsuits  than  by  the  actual  cost  of  litigation.  Lawsuits  often  carry  many 
costs  beyond  what  is  paid  through  the  judicial  system,  including:  missed  work, 
disciplinary  actions,  and  the  loss  of  practice  liability  insurance.  In  addition,  there  are 
also  considerable  indirect  costs  imposed  on  the  physician,  such  as  increased  stress 
and  the  potential  for  injuring  one's  reputation  and  relations  with  colleagues.  For  these 
reasons,  malpractice  reforms  that  reduce  the  potential  of  being  sued  are  more  likely  to 
modify  physician  practice  patterns  than  are  proposals  which  merely  limit  awards. 

Third,  current  proposals  vary  substantially  with  respect  to  how  specific  they  are 
in  describing  how  reforms  are  to  be  implemented.  Some  proposals  are  highly  specific 
in  what  they  propose  to  do  and  how  they  propose  to  solve  potential  problems,  while 
others  are  vague.  In  addition,  while  some  policies  show  "teeth"  behind  them  to  promote 
effective  enforcement,  others  have  no  enforcement  provisions.  Of  course,  program 
effectiveness  will  ultimately  be  highly  dependent  on  the  way  in  which  the  proposed 
programs  are  implemented. 

A.  Physician  Immunity  Against  Suits 

Many  current  health  reform  proposals  include  the  development  of  medical 
practice  guidelines,  which  are  expected  to  reduce  costs  and  increase  the  effectiveness 
of  physicians.  Guidelines  have  also  been  proposed  as  an  answer  to  the  defensive 
medicine  problem:  the  hope  is  that  by  establishing  guidelines  and  granting  physicians 
immunity  from  suits  that  involve  care  that  was  given  according  to  these  guidelines, 
physicians  will  not  need  to  provide  care  in  a  defensive  fashion. 

Although  this  idea  appears  both  appealing  and  feasible,  we  believe  that  in  and 
of  itself  it  is  likely  to  be  of  only  limited  effectiveness  in  the  near  future.  The  reasons 
include  the  following:  The  plan  would  require  a  law  that  supports  the  concept  and  limits 
the  ability  of  patients  to  sue  or  substantially  reduces  the  probability  of  an  adverse 
finding  against  the  physician;  It  is  likely  that  it  would  take  some  time  before  physicians 
would  trust  that  the. .guidelines  would  actually  stand  up  in  court;  While  the  proposal 
might  decrease  awards,  it  would  be  unlikely  to  appreciably  reduce  the  number  of  law 
suits  in  the  near  future;  By  itself,  an  indemnity  plan  would  do  nothing  to  affect  factors 
other  than  defensive  medicine  that  affect  physician  behavior  (e.g.,  financial  incentives); 
The  development  of  a  sufficient  number  of  guidelines  will  probably  take  many  years, 
judging  from  the  experience  of  current  Federal  efforts. 

B.  Comprehensive  Reform  Proposals 

By  'comprehensive'  reform,  we  mean  a  plan  that  simultaneously  addresses  the 
many  aspects  of  the  defensive  medicine  problem.  This  might  include  the  following 
actions:  Limit  allowable  non-economic  damages  for  malpractice;  Eliminate  joint  and 
several  liability  for  non-economic  damages;  Eliminate  the  collateral  source  rule;1* 
Require  periodic,  rather  than  lump-sum,  payments  for  awards;  Promote  settlements 
through  alternative  dispute  mediation  (ADR);  Establish  alternative  means  of  promoting 


18    This  rule  a-ows  for  double  recovery  by  not  requiring  that  malpractice  awards  be  reduced 
when  compensation  is  received  from  other  sources  (e.g.,  health  insurance). 
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quality;19  Limit  attorney's  fees  in  malpractice  cases  as  a  percentage  of  the  damages 
awarded  to  the  patient.  Establish  state  demonstration  projects  for  alternative 
malpractice  systems,  such  as  mandatory  administrative  dispute  resolution  and 
reductions  in  the  liability  of  physicians.  Fund  further  research  on  topics  including 
prevention  of  medical  injuries  and  medical  practice  guidelines.  Collect  and  disseminate 
information  on  the  calculation  of  damages  in  malpractice  cases,  with  the  goal  of 
establishing  a  standardized  methodology  for  the  calculation  of  awards. 

C.      No-fault  Insurance 

In  response  to  dissatisfaction  with  our  current  malpractice  system,  several 
experts  have  pushed  for  the  replacement  of  fault-based  tort  litigation  with  an 
administrative  system  in  which  the  victims  of  adverse  outcomes  of  medical  care  would 
be  compensated  for  economic  loss,  regardless  of  negligence.20  For  example,  one  such 
proposal  suggested  that  "a  compensable  medical  injury  would  be  defined  as  any 
illness,  impairment,  or  death  that  was  due  to  the  act,  or  failure  to  act  or  diagnose,  of  a 
health  care  provider  during  the  course  of  a  medical  examination  or  intervention,  that 
was  not  within  the  reasonable  range  of  medical  outcomes  that  might  occur  as  the  result 
of  a  condition.. .Awards  would  cover  net  economic  losses  only."21  Such  a  system  would 
not  be  without  precedent:  Virginia  and  Florida  have  recently  instituted  no-fault  systems 
to  compensate  parents  for  birth-related  injuries  to  infants;  the  nations  of  New  Zealand 
and  Sweden  have  longstanding  no-fault  systems  for  medical  injuries;  and  a  no-fault 
system  was  proposed  recently  by  the  NY  Commissioner  of  Health.22 

Because  no-fault  insurance  eliminates  the  ability  of  patients  to  sue  physicians, 
we  assume  that,  if  adopted,  virtually  all  costs  of  defensive  medicine  would  disappear. 
The  primary  drawback  with  no-fault  insurance  is  that  it  eliminates  the  ability  of  the 
patient  to  sue,  and  consequently,  the  deterrent  effect  of  the  malpractice  system.  For 
this  reason,  proposals  to  implement  no-fault  insurance  typically  also  contain  an 
alternative  system  for  detecting  and  deterring  negligent  behavior. 

V.  QUANTITATIVE  ESTIMATES  OF  POTENTIAL  SAVINGS 

The  purpose  of  this  next  section  is  to  estimate  the  potential  savings  from  efforts 
to  reduce  the  practice  of  defensive  medicine.  There  is  little  reliable  research  on  the 
total  costs  of  defensive  medicine,  and  the  likely  effects  of  efforts  to  reduce  its 
incidence;  for  this  reason,  our  quantitative  estimates  are  dependent  on  a  variety  of 
assumptions,  and  we  present  a  broad  range  of  estimates  to  reflect  this  uncertainty. 

A.      Baseline  Estimate  of  Professional  Liability  Costs  in  Excess  of 
Premiums 

>>§ 

Estimating  total  spending  on  medical  malpractice  liability  insurance  is  difficult 
because  much  of  the  insurance  currently  held  by  physicians  and  hospitals  is  obtained 
through  non-traditional  sources,  e.g.,  surplus  lines  insurance,  self-insurance,  captive 
insurance  companies,  and  risk  retention  groups.  Conning  and  Company  has  estimated 
that  such  markets  comprise  about  86  percent  of  spending  on  conventional  PLI 23  Best 
and  Company  has  estimated  that  spending  on  conventional  PLI  in  1991  was  $4.9 
billion.24  Total  spending  on  malpractice  liability  insurance  was  thus  about  $9.2  billion. 


19  The  plan  proposes  to  promote  enhanced  quality  of  care  through  improved  peer  review, 
enhanced  effectiveness  research,  and  increased  efforts  to  develop  guidelines  and 
standards  for  quality  and  performance. 

20  Arnold  S.  Relman,  "Changing  the  Medical  Malpractice  Liability  System,"  The  New 
England  Journal  of  Medicine.  Vol  322,  No.  9. 1  March  1990:  626. 

21  Barry  M.  Manuel,  "Professional  Liability  -  A  No-Fault  Solution,"  The  New  England 
Journal  of  Medicine.  Vol.  322,  No.  9, 1  March  1990:  627. 

22  Sack,  K.  "No-Fault  for  Doctors  is  Called  Feasible,"  NYT,  1  March  1 990: 83. 

23  Conning  and  Company,  ■Property  Casualty  Alternative  Markets'  Update."  July,  1 991 . 

24  Best  and  Company,  "Best  Database  Service:  Property/Casualty  Experience  by  Line," 
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To  estimate  the  total  costs  of  practice  liability  insurance  excluding  premiums,  we 
multiply  $9.2  billion  by  2.7,  to  arrive  at  $24.8  billion. 

B.  Other  Possible  Motivations  for  These  Practices 

As  discussed  in  Section  IV  above,  it  is  impossible  to  determine  what  is  going 
through  the  mind  of  a  physician  who  orders  excessive  tests  or  procedures.  We  believe 
that  the  estimates  generated  by  Reynolds  include  costs  incurred  due  to  financial 
motivations,  patient  expectations,  and  lack  of  current  clinical  information.  Because  we 
are  unable  to  estimate  the  exact  influence  of  these  factors,  we  estimate  the  costs  of 
defensive  medicine  under  three  scenarios: 

•  Scenario  I  assumes  that  defensive  medicine  accounts  for  20  percent  of 
professional  liability  costs  in  excess  of  premiums  ($5.0  billion  in  1991); 

•  Scenario  II  assumes  40  percent  ($1 0.0  billion  in  1 991 ); 

•  Scenario  III  assumes  60  percent  ($1 4.9  billion  in  1 991 ). 

We  believe  that  our  clinical  examples  support  Scenario  I  as  a  lower  bound  on  the 
amount  of  defensive  medicine  that  is  currently  practiced  in  the  United  States.  Our 
three  examples  account  for  almost  $4  billion  of  costs.  Even  if  one  assumes  that  half  of 
these  costs  resulted  from  factors  other  than  defensive  medicine,  that  leaves  only  $3 
billion  to  be  accounted  for  in  the  hundreds  of  billions  of  dollars  of  acute  care  costs  that 
we  have  not  scrutirjjfed. 

C.  Potential  Future  Savings  Associated  with  Malpractice  Reform 

Although  we  have  estimated  the  costs  of  defensive  medicine,  it  remains  unclear 
how  much,  if  anything,  can  be  saved  through  reform  of  the  malpractice  system.  As 
discussed  in  Section  IV  above,  the  effectiveness  of  proposed  reforms  will  depend  on  a 
range  of  factors,  including:  the  comprehensiveness  of  a  proposal;  whether  the  proposal 
is  likely  to  reduce  the  number  of  suits  brought  against  physicians  in  addition  to  simply 
reducing  awards;  and  the  likely  enforcement  of  any  plan.  In  Section  IV  we  describe 
four  proposed  plans  for  reforming  the  malpractice  system.  To  generate  our  savings 
estimates,  we  assume  the  following  savings  following  full  implementation: 

•  Indemnify  physicians  assumes  25  percent  savings; 

•  Comprehensive  Reform  assumes  60  percent  savings; 

•  No  fault  insurance  assumes  85  percent  savings. 

These  rough  estimates  reflect  the  fact  that  it  is  impossible  to  precisely  model  the  impact 
of  proposed  legislation  without  further  details  and  better  research  on  the  effects  of 
reform. 

Policy  changes  are  not  likely  to  effect  immediate  behavioral  change  in 
physicians;  instead,  changes  in  a  physician's  patterns  are  likely  to  change  slowly  over 
time  as  trust  in  the  new  malpractice  system  builds  and  as  the  physician  adjusts  to  new 
clinical  practices.  To  estimate  the  lag  in  adoption  of  new  proposals,  we  have  modeled 
the  time  lag  after  that  observed  by  the  MMI  Risk  Modification  Program.  The  data  from 
this  project  describe  the  speed  with  which  physicians  adapt  to  a  new  clinically  indicated 
practice  protocol,  and  indicate  that  the  gain  is  achieved  gradually  over  a  4  year  period. 
While  the  speed  with  which  a  given  plan  is  adopted  might  actually  vary  from  plan  to 
plan,  we  do  not  have  sufficient  information  to  model  such  differences.  Finally,  we  also 
assume  that  the  costs  of  defensive  medicine  in  both  the  hospital  and  physician  sectors 
will  rise  in  the  future  at  the  same  rate  as  costs  in  both  of  those  sectors. 

D.  Range  of  Quantitative  Estimates 

We  assume  that  the  first  year  in  which  savings  will  be  incurred  is  1994.  All  of 
our  estimates  begin  in  1994  (the  first  full  year  likely  to  see  reform)  and  are  expressed  in 
1991  dollars.  Our  "middle  projection"  estimate  for  savings  in  1994  is  $4.3  billion;  this 
figure  is  based  on  the  following  calculation  and  assumes: 

•  Assumption:  PLI  costs  other  than  premiums  are  2.7  times  premiums; 
premiums  accounted  for  about  $9.2  billion  in  1991. 
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Implication:  PLI  costs  other  than  premiums  account  for  $24.8  billion  in 
1991. 

•  Assumption:  Defensive  medical  practice  composes  40%  of  PLI  costs 
other  than  premiums. 

Implication:  Defensive  medical  practice  accounts  for  $9.9  billion  in  costs 
in  1991. 

•  Assumption:  Defensive  medical  costs  will  rise  by  6.2%  annually,  as  did 
other  acute  care  costs  over  the  past  decade. 

Implication:  In  1994,  the  first  year  of  savings,  defensive  medical  costs 
will  be  $11. 9  billion. 

•  Assumption:  Malpractice  reform  short  of  no-fault  will  eliminate  about 
60%  of  available  defensive  medical  costs. 

Implication:  Maximum  possible  1994  savings  would  be  $7.1  billion. 

•  Assumption:  Only  60%  of  the  full  savings  is  achieved  in  the  first  year, 
due  to  gradual  phase-in  of  regulation. 

Implication:  Estimated  1994  savings  from  reform  efforts  would  be 
$4.3  billion  (in  1991  dollars). 

Our  smallest  estimate  for  serious  reform  of  the  malpractice  system  is  $0.9 
billion,  which  assumes  no-fault  insurance  would  save  25  percent  of  defensive  medical 
costs  and  that  20  percent  of  professional  liability  costs  other  than  premiums  stem  from 
defensive  medicine.  Our  largest  estimate  is  $9.2  billion,  which  assumes  that  a  plan  for 
no-fault  insurance  would  save  85  percent  of  defensive  medical  costs  and  that  60 
percent  of  professional  liability  costs  other  than  premiums  stem  from  defensive 
medicine.  Once  achieved,  the  savings  from  eliminating  defensive  medicine  will  accrue 
each  year.  Our  estimates  of  the  5-year  savings  from  serious  malpractice  reform  range 
from  $7.5  to  $76.2  billion. 

VI.  CONCLUSIONS 

Defensive  medicine  has  been  hailed  by  some  observers  as  a  potentially  major 
part  of  the  solution  for  the  rise  in  health  care  costs;  others  have  dismissed  defensive 
medicine,  claiming  that  no  savings  can  be  achieved.  We  define  defensive  medicine  as 
changes  in  practice  parried  out  by  health  care  providers  for  the  purpose  of  avoiding 
malpractice  claims.  We  include  both  physician  and  hospital  costs,  and  make  critical 
assumptions  regarding  the  prevalence  of  defensive  practices,  and  the  potential  effects 
of  efforts  to  reform  the  malpractice  system.  Ail  of  our  estimates  assume  that  serious 
and  far-reaching  reform  is  adopted,  as  described  in  Section  V.  Our  middle-range 
estimate  of  savings  in  1994  is  $4.3  billion.  The  estimates  of  savings  in  1994  range 
from  $0.9  billion  under  indemnifying  physicians,  to  $9.2  under  no-fault  insurance  (1991 
dollars).  Five-year  estimates  range  from  $7.5  to  $76.2  billion  with  a  middle-range 
estimate  of  $35.8  billion. 

One  of  the  primary  reasons  why  there  is  such  a  wide  range  in  these  estimates  is 
that  defensive  medicine  is  a  difficult  concept  to  define.  There  are  a  variety  of  reasons 
why  a  physician  might  perform  services  that  are  not  warranted,  including  financial 
incentives,  patient  expectations,  and  lack  of  current  clinical  information.  The  wide 
range  of  potential  motives,  which  are  also  likely  to  overlap  in  many  cases,  make  it 
virtually  impossible  to  isolate  the  contribution  of  defensive  medical  costs.  Estimates  of 
defensive  medical  costs  ultimately  depend  on  what  is  assumed  regarding  physician 
motivation.  ^ 

The  disparate  estimates  in  the  literature  also  reflect  a  lack  of  conclusive 
research  on  the  potential  effects  of  malpractice  reform.  Because  the  provision  of 
unnecessary  care  is  so  multifaceted,  we  believe  that  efforts  to  eliminate  defensive 
medicine  are  likely  to  work  well  only  if  they  address  financial  incentives,  make  serious 
efforts  at  changing  professional  behavior,  answer  potential  liability  questions,  and 
consider  a  range  of  other  factors.  Such  efforts  must  dearly  address  more  than  the 
dollar  amount  of  awards,  which  do  not  account  for  the  stress  and  other  non-monetary 
costs  that  stem  from  suits.  The  effectiveness  of  future  programs  will  also  depend  on 
their  acceptance  by  the  courts,  physicians,  and  the  public. 
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Chairman  Stark.  Ms.  Gilbert. 

STATEMENT  OF  PAMELA  GILBERT,  DIRECTOR,  PUBLIC 
CITIZEN'S  CONGRESS  WATCH 

Ms.  Gilbert.  Thank  you,  Mr.  Chairman. 

I  am  the  director  of  Public  Citizen's  Congress  Watch.  Public  Citi- 
zen has  140,000  members  across  the  country.  We  are  a  consumer 
organization  founded  by  Ralph  Nader.  Congress  Watch  is  the  lobby 
arm  of  Public  Citizen. 

My  organization  has  long  been  active  in  efforts  to  reform  the  Na- 
tion's health  care  system  and  to  improve  the  quality  of  medical 
care.  I  am  very  happy  to  be  here  today  to  testify  to  present  our 
very  strong  view  that  restricting  the  rights  of  victims  of  medical 
malpractice  will  not  significantly  reduce  the  cost  of  health  care  or 
medical  malpractice  insurance,  but  will  be  detrimental  to  efforts  to 
improve  the  quality  of  health  care  and  it  will  penalize  some  of  the 
most  vulnerable  members  of  our  community,  those  who  have  been 
victimized  by  negligent  medical  care. 

There  is  a  virtual  epidemic  of  medical  malpractice  in  this  coun- 
try. Public  Citizen  has  looked  at  the  results  of  three  different  stud- 
ies and  we  estimated  that  between  150,000  and  300,000  Americans 
are  injured  or  killed  each  year  by  doctor  negligence.  If  you  extrapo- 
late from  the  1991  study  by  Harvard  that  has  been  discussed  al- 
ready today,  approximately  80,000  deaths  occur  annually  due  to 
doctor  negligence.  That  is  more  than  twice  the  number  of  motor  ve- 
hicle occupants  killed  every  year. 

Yet  most  attempts  to  address  the  problem  of  medical  malpractice 
have  been  embodied  in  attacks  on  victims  and  their  right  to  recover 
damages  from  negligent  providers,  not  on  solving  the  problem  at 
the  source:  insuring  quality  care  and  eliminating  medical  neg- 
ligence. 

Limiting  the  ability  of  people  to  bring  lawsuits  is  even  more  in- 
appropriate when  you  look  at  the  small  number  of  malpractice  vic- 
tims who  ever  bring  a  claim  or  get  compensated  through  the  courts. 
The  fact  is  that  Americans  rarely  use  the  courts  for  accident  com- 
pensation. 

Again,  if  you  look  at  the  Harvard  study,  only  one  in  eight  neg- 
ligently injured  patients  filed  a  claim  to  recover  damages.  And  16 
times  as  many  patients  suffered  an  injury  from  medical  negligence 
as  there  were  patients  who  received  compensation  from  the  mal- 
practice system. 

The  study  concluded: 

Our  problem  is  not  a  litigation  surplus,  but  a  litigation  deficit.  The  gap  between 
torts  occurring  in  American  hospitals  and  torts  being  filed  in  American  courts  is  far 
greater  than  has  ever  been  supposed. 

Even  so,  there  is  currently  an  effort  under  way  to  use  the  upcom- 
ing proposal  to  address  the  national  crisis  in  health  care  as  a  vehi- 
cle for  the  same  shopworn  proposals  that  the  American  Medical  As- 
sociation has  been  pushing  for  two  decades. 

They  claim  that  limiting  victims  rights  is  a  solution  to  the  sky- 
rocketing cost  of  the  health  care  system.  In  fact,  nothing  could  be 
further  from  the  truth.  Medical  malpractice  costs  make  up  a  min- 
uscule part  of  overall  health  care  costs.  In  1991,  medical  mal- 
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practice  insurance  premiums  were  only  0.6  percent  of  total  health 
care  costs. 

We  could  completely  eliminate  the  right  of  victims  of  medical 
negligence  to  recover  for  their  losses  and  we  would  barely  make  a 
dent  in  the  cost  of  the  overall  health  care  system,  if  in  fact  we  re- 
duce those  costs  at  all. 

Advocates  of  limiting  victims  rights  often  argue  that  it  is  not  just 
insurance  premiums  that  make  the  system  expensive  but  it  is  de- 
fensive medicine,  medical  practices  that  are  not  in  the  best  inter- 
ests of  the  patient  but  are  performed  to  avoid  liability.  But  so  far, 
no  one  has  been  able  to  adequately  measure  the  amount  of  defen- 
sive medicine  that  exists,  nor  to  precisely  identify  its  cause. 

So-called  defensive  medicine  may  simply  be  good  careful  medi- 
cine. In  addition,  much  care  labeled  defensive  medicine  may  be  the 
result  of  physician  self-dealing,  profitable  referrals  for  testing  at  fa- 
cilities in  which  the  doctor  has  a  financial  stake. 

Mr.  Rubin  just  testified  about  his  study  on  defensive  medicine 
costs  which,  in  fact,  concluded  that  savings  from  malpractice  re- 
strictions would  be  between  $4  and  $9  billion  a  year  in  defensive 
medicine  costs,  and  that  is  according  to  his  study  based  on  assump- 
tions that,  frankly,  my  organization  doesn't  accept. 

But  that  study  also  concluded  that:  "Defensive  medicine  is  a  dif- 
ficult concept  to  define.  There  are  a  variety  of  reasons  why  a  physi- 
cian might  perform  services  that  are  not  warranted,  including  fi- 
nancial incentives,  patient  expectations,  and  lack  of  current  clinical 
information.  The  wide  range  of  potential  motives,  which  are  also 
likely  to  overlap  in  many  cases,  make  it  virtually  impossible  to  iso- 
late the  contribution  of  defensive  medicine  costs." 

The  Congressional  Budget  Office  testified  before  this  committee 
in  1992  that  malpractice  laws  would  not  reduce  health  care  costs. 
The  CBO  said,  "moreover,  if  the  system  of  medical  malpractice  li- 
ability were  modified,  the  resulting  change  in  national  health  ex- 
penditures would  be  uncertain,  and  if  any  reductions  occurred, 
their  magnitude  would  probably  be  small.  In  fact,  much  of  the  care 
that  is  commonly  dubbed  defensive  medicine  would  probably  con- 
tinue to  be  provided  for  reasons  other  than  concerns  about  mal- 
practice. Finally,  any  reductions  generated  by  a  different  mal- 
practice system  might  be  offset  by  an  increase  in  other  medical 
services  including  high  risk  ones  either  for  therapeutic  reasons  or 
as  a  response  to  reductions  in  physicians'  income." 

I  will  conclude  my  remarks  here  because  I  see  that  my  time  is 
up.  I  just  want  to  reiterate  that  we  believe  it  is  quite  ill-advised 
and  contrary  to  the  evidence  to  focus  at  all  on  the  system  of  medi- 
cal malpractice  as  any  way  to  reduce  health  care  costs  or  to  help 
make  health  care  more  affordable. 

Rather  than  enacting  proposals  to  restrict  the  legal  rights  of  U.S. 
citizens,  the  health  care  debate  should  focus  on  providing  adequate 
health  insurance  and  ensuring  high  quality  care  for  all.  We  believe 
if  we  do  that,  not  only  will  we  reduce  the  incidence  of  medical  mal- 
practice and  therefore  reduce  costs  in  the  legal  system,  but  we  will 
help  ensure  adequate  medical  care  for  everybody  in  America. 

Thank  you. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  PAMELA  GILBERT 
PUBLIC  CITIZEN'S  CONGRESS  WATCH 

I  am  Pamela  Gilbert,  director  of  Public  Citizen's  Congress  Watch.  Public  Citizen,  with 
over  140,000  members  nationwide,  is  a  consumer  organization  founded  by  Ralph  Nader. 
Congress  Watch  is  the  lobbying  arm  of  Public  Citizen.  Public  Citizen  has  long  been  active  in 
efforts  to  reform  the  nation's  health  care  system  and  to  improve  the  quality  of  medical  care.  I 
appreciate  the  opportunity  to  present  our  strong  view  that  restricting  the  rights  of  victims  of 
medical  malpractice  will  not  significantly  reduce  the  costs  of  health  care  or  medical  malpractice 
insurance,  will  be  detrimental  to  efforts  to  improve  the  quality  of  health  care,  and  will  penalize 
some  of  the  most  vulnerable  members  of  our  community  ~  those  who  have  been  victimized  by 
negligent  medical  care. 

INTRODUCTION 

There  is  a  virtual  epidemic  of  medical  malpractice  in  this  country.  Public  Citizen 
estimates  that  between  150,000  to  300,000  Americans  are  injured  or  killed  each  year  by  doctor 
negligence.  Extrapolating  from  a  study  conducted  by  Harvard  Medical  School,  approximately 
80,000  deaths  occur  annually  due  to  doctor  negligence  -  more  than  twice  the  number  of  motor 
vehicle  occupants  killed  each  year.  Yet,  most  attempts  to  address  the  problem  of  medical 
malpractice  have  been  embodied  in  attacks  on  victims  and  their  right  to  recover  damages  from 
negligent  providers,  not  on  solving  the  problem  at  the  source  --  ensuring  quality  care  and 
eliminating  medical  negligence. 

Now,  the  American  Medical  Association  and  its  lobbyists  want  to  use  President  Clinton's 
proposal  to  address  the  national  crisis  in  health  care  as  a  vehicle  for  the  same  shop-worn 
proposals  to  restrict  the  legal  rights  of  victims  that  the  medical  society  has  been  pushing  for  two 
decades.  They  claim  that  limiting  victims'  rights  is  a  solution  to  the  skyrocketing  costs  of  the 
health  care  system.  Nothing  could  be  further  from  the  truth.  In  fact,  medical  malpractice  costs 
make  up  a  minuscule  part  of  overall  health  care  costs.  Even  if  we  completely  eliminated  the 
right  of  victims  of  medical  negligence  to  recover  for  their  losses,  we  would  make  barely  a  dent 
in  the  costs  of  the  health  care  system,  if  in  fact  those  costs  would  be  reduced  at  all. 

The  greatest  impact  of  restricting  access  to  the  courts  would  be  felt  by  the  victim  of 
negligent  care  who  might  receive  little  or  no  compensation.  In  addition,  relieving  negligent 
doctors  of  responsibility  for  paying  for  the  costs  of  their  victims'  injuries  does  not  mean  that 
these  costs  would  disappear.  Someone  would  have  to  pay  for  those  injuries,  whether  it  is  the 
victims  themselves  or  taxpayer-financed  programs.  This  would  not  save  the  country  health  care 
costs,  it  would  simply  redistribute  those  costs  from  the  wrongdoers  to  innocent  parties.  Finally, 
reducing  victims'  rights  could  even  increase  the  costs  of  the  health  care  system  by  decreasing  the 
deterrent  effects  of  the  system.  Reducing  deterrence  would  likely  lead  to  more  injuries  from 
malpractice,  and  hence,  higher  health  care  costs. 

It  is  an  insult  to  the  tens  of  millions  of  uninsured  and  underinsured  Americans  to  suggest 
that  any  part  of  the  solution  to  the  unavailability  of  affordable  health  care  is  to  take  away 
compensation  from  people  who  have  been  injured  by  careless  doctors.  Rather  than  enacting 
proposals  to  restrict  the  legal  rights  of  U.S.  citizens,  the  national  health  care  debate  should  focus, 
instead,  on  providing  adequate  health  insurance  and  ensuring  high  quality  care  for  all.  In  fact, 
by  ensuring  access  to  health  care  for  everyone,  we  would  do  more  to  reduce  the  number  of 
malpractice  lawsuits  than  restricting  legal  rights  could  ever  accomplish.  After  all,  if  an  injured 
person's  medical  bills  are  paid  for,  there  would  be  little  incentive  to  bring  a  lawsuit  to  collect 
compensation.  A  recent  study  of  liability  law  and  compensation  in  10  countries  conducted  by 
the  Insurance  Information  Institute,  an  insurance  industry-funded  research  organization,  concluded 
that  other  countries  have  far  fewer  personal  injury  lawsuits  than  the  U.S.  largely  because  those 
countries  have  a  much  greater  availability  of  government  entitlement  programs,  including  national 
health  care  and  more  expansive  workers'  compensation  systems. 

The  United  States  has  the  resources  to  provide  adequate  health  care  to  all  its  residents  and 
to  adequately  compensate  the  unfortunate  victims  of  medical  malpractice.  Public  Citizen  believes 
that  a  single-payer  health  care  program  similar  to  the  Canadian  system  could  provide  universal 
health  care  in  the  U.S.  for  the  same  cost  as  our  current  inadequate  system,  without  curbing  the 
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rights  of  malpractice  victims.  The  solution  to  the  serious  problem  of  malpractice,  on  the  other 
hand,  is  to  prevent  the  injuries  in  the  first  place  through  improved  doctor  discipline  efforts,  better 
training,  and  by  opening  up  the  National  Practitioners'  Data  Bank  for  use  by  the  public. 

THE  PROBLEM  OF  MEDICAL  NEGLIGENCE 

Medical  negligence  occurs  too  frequently. 

There  is  a  virtual  epidemic  of  death  and  injury  due  to  negligent  medical  care  in  this 
country.  According  to  a  1991  Physician  Payment  Review  Commission  report:  "the  evidence  is 
compelling  that  rates  of  inpatient  medical  injury  and  negligent  medical  injury  are  substantial."1 
Public  Citizen  estimates  that  between  150,000  and  300,000  Americans  are  injured  or  killed  each 
year  by  doctor  negligence,  based  on  the  results  of  three  studies  of  hospital  patients: 

The  1991  Harvard  Medical  Practice  Study  of  New  York  hospitals  found  that  medical 
negligence  caused  one  percent  of  hospital  patients  to  suffer  an  injury  which  prolonged  their 
hospital  stay.2  Using  this  figure  and  extrapolating  to  all  admissions  in  New  York  State  in  1984, 
according  to  the  study,  negligence  of  doctors  or  hospital  staff  contributed  to  approximately  4,000 
hospital  deaths  and  an  additional  23,000  injuries.  Applying  these  figures  nationwide  would  mean 
that  in  1988,  234,000  injuries  and  80,000  deaths  were  caused  by  negligence  in  American 
hospitals.  This  is  more  than  twice  the  number  of  fatalities  of  motor  vehicle  occupants  occurring 
each  year. 

•  Similarly,  a  study  of  hospital  inpatient  records  in  California  found  that  0.8  percent  of 
patients  were  injured  by  medical  negligence  in  1974.3  Extrapolation  of  those  findings  yields  an 
estimate  of  249,000  injuries  and  deaths  from  negligence  in  1988. 

In  1976,  the  Department  of  Health,  Education  and  Welfare's  Malpractice  Commission 
estimated  that  one-half  of  one  percent  of  all  patients  entering  hospitals  are  injured  there  due  to 
negligence.4  That  estimate  would  indicate  156,000  such  injuries  and  deaths  resulted  from  doctor 
negligence  in  1988. 

Furthermore,  the  RAND  Corporation  studied  records  of  182  patients  who  died  in  hospitals 
in  1985.5  Three  independent  physicians  reviewed  the  files  and  found  14  -  27  percent  of  the 
deaths  were  probably  preventable.  The  study  also  found  evidence  that  "a  small  number  of  factors 
caused  most  preventable  deaths.  In  fact,  nine  reasons  encompassed  all  of  the  issues  identified 
by  the  physician  panel." 

As  troubling  as  these  findings  are,  the  studies  actually  underestimate  the  rate  of  medical 
malpractice.  First,  the  studies  do  not  include  death  and  injury  from  negligence  that  occurs 
outside  a  hospital  setting.  Second,  the  findings  include  only  incidents  of  negligence  that  actually 
result  in  injury.  The  studies  do  not  measure  the  occurrences  of  substandard  care  that  have  the 
potential  to  produce  injury  but,  fortunately,  do  not  result  in  injury. 


1  Physician  Payment  Review  Commission;  Annual  Report  to 
Congress, 1991.  p.  364. 

2  Brennan,  Troyen  and  others,  "Incidence  of  Adverse  Events  and 
Negligence  in  Hospitalized  Patients:  Results  of  the  Harvard  Medical 
Practice  Study  I,"  New  England  Journal  of  Medicine.  February  7, 
1991. 

3  Mills,  Don,  ed.,  Report  on  the  Medical  Insurance  Feasibility 
Study  (San  Francisco:  California  Medical  Association  and  California 
Hospital  Association,  1977). 

4  Journal  of  Legal  Medicine,  February,  1976. 

5  Danzon,  Patricia,  "The  Frequency  and  Severity  of  Medical 
Malpractice  Claims:  New  Evidence,"  Law  and  Contemporary  Problems, 
1986. 
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The  medical  malpractice  system  helps  to  compensate  many  victims  of  malpractice  and  to 
send  a  message  of  deterrence  to  care  providers.  But  clearly,  more  needs  to  be  done  to  prevent 
death  and  injury  from  negligent  care. 

Doctor  discipline  programs  must  be  improved. 


Improvements  in  disciplinary  programs  against  doctors  who  commit  malpractice  could 
prevent  a  substantial  number  of  incidents  of  malpractice.  This  is  especially  true  because, 
according  to  a  number  of  studies  conducted  in  the  past  ten  years,  a  small  number  of  physicians 
are  responsible  for  most  medical  malpractice  claims.  Therefore,  by  reducing  incidents  of 
negligence  by  those  few  doctors,  most  malpractice  injury  can  be  avoided. 

The  following  brief  review  of  some  of  these  studies  shows  the  extent  to  which  a  small 
percentage  of  doctors  cause  the  majority  of  malpractice  injuries: 

*  In  Florida,  3  percent  of  doctors  accounted  for  45  percent  of  the  claims  paid  during  the 
years  1975-1984.6  Another  Florida  study  found  that,  between  1975  and  1980,  3  percent 
of  medical  specialty  physicians  accounted  for  more  than  85  percent  of  that  group's 
payments;  6  percent  of  obstetrics-anesthesiology  physicians  accounted  for  more  than  85 
percent  of  that  group's  payments;  and  7.8  percent  of  the  surgical  physicians  accounted  for 
75  percent  of  that  group's  payments.7 

*  In  Los  Angeles,  0.6  percent  of  doctors  in  a  four-year  period  accounted  for  10  percent  of 
all  claims  and  30  percent  of  all  payments.8 

*  A  1991  study  of  physicians  covered  by  the  primary  physician-owned  insurer  in  Tennessee 
found  "a  disproportionately  small  number  of  doctors  are  responsible  for  a 
disproportionately  large  frequency  and  severity  of  lawsuits."9 

*  In  Pennsylvania,  one  percent  of  physicians  accounted  for  25  percent  of  losses  paid  over 
a  ten  year  period.10 

*  A  1987  study  of  Cook  County,  Illinois  found  two  percent  of  all  physicians  practicing  in 
the  county  were  defendants  in  36  percent  of  all  medical  negligent  litigation  filed  since 
1973." 

*  A  1987  Public  Citizen  study  found  that  "7.5  percent  of  all  practicing  physicians  in  Texas 
are  responsible  for  65  percent  of  the  reported  claims  filed  between  1978- 1984".12 


6  "Medicine  On  Trial:  The  Malpractice  Crisis,"  Orlando 
Sentinel,   series  beginning  April  13,  1986. 

7  Sloan,  et.al.,  Medical  Malpractice  Experience  of  Physicians: 
Predictable  or  Haphazard?,   262  J. A.M. A. ,  1989. 

8  Schwartz  &  Komesar,  Doctors,  Damages  and  Deterrence,  298  New 
Eng.  J.  Med.,  1987. 

9  Schmidt,  Windsor  C,  et.al.,  "Factors  Asociated  with 
Medical  Malpractice:  Result  from  a  Pilot  Study",  The  Journal  of 
Contemporary  Health  Law  and  Policy,  Volume  7,  Catholic  University 
of  America,  1991. 

10  Hofflander  and  Nye,  "Medical  Malpractice  Insurance  in 
Pennsylvania,"  Management  Analysis  Center,  1985. 

11  Miller,  Natalie,  et.al.,  "Medical  Malpractice:  Crisis  of 
Litigation  or  Crisis  of  Negligence?"  Health  Resources  Inc.,  1987. 

12  "Medical  Malpractice  in  Texas:  Are  We  Covering  Up  the 
Symptoms  Instead  of  Curing  the  Disease?"  Public  Citizen,  compiled 
from  reports  by  the  Texas  State  Board  of  Medical  Examiners,  1987. 
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An  increase  in  disciplinary  actions  against  these  recidivist  doctors  would  substantially 
decrease  the  incidence  of  malpractice  across  the  country.  However,  evidence  compiled  by  the 
Public  Citizen  Health  Research  Group  shows  that,  in  general,  negligent  and  incompetent  doctors 
are  rarely  disciplined  or  removed  from  practice.  According  to  the  report  "Comparing  State 
Medical  Boards,"  published  by  the  Health  Research  Group,  at  most,  about  0.5  percent  of  the 
nation's  doctors  face  any  sanctions  at  all  from  their  state  medical  boards  each  year.  The  report 
found  that  in  1991,  only  3.44  serious  disciplinary  actions  (license  revocations  or  suspensions, 
probation,  surrender  of  license,  loss  of  privileges,  and  limitations  or  restrictions  of  privileges) 
were  taken  per  1,000  physicians  nationwide."  This  is  equivalent  to  2,013  such  actions  in  all 
of  1991  -  a  pittance  compared  to  the  150,000  -  300,000  who  are  injured  or  killed  each  year  in 
hospitals  as  a  result  of  medical  negligence.  (I  would  like  to  submit  this  report  for  the  record 
of  today's  hearing.) 

In  addition  to  the  low  numbers  of  disciplinary  actions  taken  by  state  licensing  boards,  the 
tvoes  of  actions  taken  generally  do  not  address  the  issue  of  poor  quality  care  due  to  medical 
negligence.  Instead,  most  states  focus  attention  on  physicians  with  drug  and  alcohol  problems, 
occurrences  that  are  easier  to  define  and  identify  than  incidents  of  negligent  conduct  The  fact 
that  most  states  fail  to  exert  the  maximum  possible  effort  to  discipline  negligent  doctors  is  one 
of  the  most  serious  threats  to  the  health  of  American  patients,  and  a  major  reason  why  the  legal 
system  is  so  important  as  an  adjunct  to  state  regulatory  actions. 

RESTRICTING  VICTIMS'  RIGHTS  IS  NOT  AN  ANSWER  TO  THE  HEALTH  CARE  CRISIS 

Limiting  legal  rights  will  not  lower  health  care  costs. 

The  U.S.  health  care  system  is  failing  fast  The  U.S.  spent  $838.5  billion  on  health  care 
in  1992,  and  without  significant  reform,  that  figure  is  expected  to  exceed  $1  trillion  by  1994. 
This  represents  nearly  14  percent  of  the  gross  national  product  up  from  11.6  percent  in  1989. 
Despite  these  massive  expenditures,  the  U.S.  ranks  12th  worldwide  in  life  expectancy;  21st  in  the 
number  of  deaths  of  children  under  age  5;  and  22nd  in  infant  mortality.  Furthermore,  between 
37  million  and  48  million  Americans  have  no  health  insurance  at  all. 

In  order  to  avert  disaster,  this  nation  must  reduce  health  care  costs.  Studies  by  the  U.S. 
General  Accounting  Office,  Physicians  for  a  National  Health  Program,  and  Public  Citizen  show 
a  potential  savings  in  administrative  costs  between  $60  and  $135  billion  if  the  U.S.  adopts  a 
single-payer  health  care  plan  similar  to  the  system  in  Canada.  By  redirecting  this  wasteful 
administrative  spending  to  health  care,  the  U.S.  could  provide  universal  coverage  for  all 
Americans  without  spending  more  money  on  health  care  than  we  do  today. 

Rather  than  endorse  this  sensible  and  humane  program,  the  American  Medical  Association 
claims  that  placing  restrictions  on  victims'  rights  will  lower  costs  and  increase  access  to  health 
care.  Even  if  this  were  true,  it  would  be  unfair  and  cruel  to  cure  the  problems  in  the  health  care 
system  on  the  backs  of  injured  victims.  In  fact  however,  limiting  legal  rights  will  not  result  in 
a  cost  savings  in  the  health  care  system. 

Medical  malpractice  costs  are  a  minuscule  fraction  of  overall  health  care  costs.  According 
to  a  report  by  the  National  Insurance  Consumer  Organization,  in  1991,  total  health  care  costs  in 
the  U.S.  were  about  $750  billion;  medical  malpractice  insurance  premiums  that  year  were  about 
$4.8  billion,  or  0.6  percent  of  total  health  care  costs.14  Contrast  this  with  the  administrative 
costs  of  the  system,  estimated  to  range  from  10  percent  to  25  percent  of  health  care  costs,  or  with 
doctors'  income,  estimated  to  make  up  about  15  percent  of  total  costs. 


13  VanTuinen,  Ingrid,  McCarthy,  Phyllis,  Wolfe,  M.D.,  Sidney 
M.  and  Barne,  Alana,  "Comparing  State  Medical  Boards,"  Public 
Citizen  Health  Research  Group,  January,  1993. 

14  "Medical  Malpractice  Insurance  1985-1991  Calendar  Year 
Experience,"  National  Insurance  Consumer  Organization,  March,  1993. 
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Malpractice  premiums  also  make  up  only  a  small  part  of  most  doctors'  expenses. 
According  to  American  Medical  Association  figures,  in  1989,  professional  liability  insurance 
premiums  accounted  for  only  4.9  percent  of  revenues  for  the  typical  physician  practice.13  The 
largest  expense  was  for  nonphysician  employee  wages.  That  same  year,  the  nation's  largest 
medical  malpractice  insurer  lowered  its  rates  in  34  states.16  And  while  insurance  rates  decreased 
in  1989,  the  average  income  of  physicians  increased  by  almost  8  percent  that  year,  far  more  than 
the  4.6  percent  rate  of  inflation.  The  increase  brought  doctors'  incomes  to  $155,000,  an  increase 
of  $11,100  over  1988.17  The  high  cost  of  health  care  cannot  be  blamed  on  the  small  costs  of 
protecting  victims  from  negligent  physicians. 

Finally,  the  medical  malpractice  system  may  actually  save  money  in  the  health  care 
system  because  of  its  deterrent  effect  According  to  Patricia  Danzon  of  the  Wharton  School,  "...if 
the  number  of  negligent  injuries  is,  generously,  20  percent  lower  than  it  otherwise  would  be 
because  of  the  incentives  for  care  created  by  the  malpractice  system,  the  system  is  worth 
retaining,  despite  its  costs."18 

Injured  victims  rarely  bring  lawsuits. 

It  is  not  surprising  that  malpractice  costs  make  up  a  small  portion  of  health  care  costs, 
since,  on  the  whole,  Americans  rarely  use  the  courts  for  accident  compensation.  According  to 
a  1991  RAND  study,  only  3  percent  of  seriously  injured  victims  involved  in  accidents  not  related 
to  the  workplace  or  automobiles  file  a  liability  claim.19  An  earlier  Rand  study  concluded,  "At 
most,  one  in  ten  incidents  of  medical  malpractice  results  in  a  claim,  and  of  these,  less  than  half, 
or  one  in  25  receive  payment"20  Similarly,  the  1991  Harvard  Medical  Practice  study  estimated 
that  in  1984,  only  one  out  of  eight  negligently  injured  patients  filed  a  claim  to  recover 
damages.21  The  study  further  found  that  16  times  as  many  patients  suffered  an  injury  from 
medical  negligence  as  there  were  patients  who  received  compensation  from  the  medical 
malpractice  system.  The  study  concluded,  "Our  problem  is  not  a  litigation  surplus,  but  a 
litigation  deficit  The  gap  between  torts  occurring  in  American  hospitals  and  torts  being  filed 
in  American  courts  is  far  greater  than  has  ever  been  supposed." 

Likewise,  a  1991  study  by  a  committee  within  the  American  Law  Institute  states: 
"Deserving  victims  with  legitimate  claims  continue  to  face  high  barriers  to  obtaining  tort 
redress."22  In  short  few  victims  of  malpractice  ever  bring  a  liability  claim,  and  even  fewer 


15  Gonzalez,  Martin  L . ,  Socioeconomic  Characteristics  of 
Medical  Practice  1990/1991,  American  Medical  Association,  p. 22. 

16  "Biggest  Malpractice  Insurer  Cuts  Rates  in  34  States, " 
Liability  Week.  Volume  4,  No.  16,  April  17,  1989. 

17  "Doctors'  Average  Income  Reaches  $155,000,"  Federal  and 
State  Insurance  Week,  December  14,  1990. 

18  Danzon,  Patricia  M.,  Medical  Malpractice:  Theory,  Evidence, 
and  Public  Policy,  Harvard  University  Press,  1985. 

19  Hensler,  Deborah  R.,  et.al.,  Compensation  for  Accidental 
Injuries  in  the  United  States,  Rand  Corporation,  Institute  for 
Civil  Justice,  1991. 

20  Economic  Analysis  of  the  Medical  Malpractice  System,  the 
Rand  Corporation,  1983. 

21  Brennan,  Troyen,  et.al.,  "Incidence  of  Adverse  Events  and 
Negligence  in  Hospitalized  Patients:  Results  of  the  Harvard  Medical 
Practice  Study  I,  "  New  England  Journal  of  Medicine  324:370-6,  1991. 

22  "Reporters'  Study  on  Enterprise  Responsibility  for  Personal 
Injury, "  Approaches  to  Legal  and  Institutional  Change,  Volume  II, 
The  American  Law  Institute,  1991  ("...the  views  in  the  Reporters' 
Study  have  not  been  considered  by  the  membership  and  do  not 
represent  the  position  of  the  Institute..."). 


249 


receive  compensation  through  the  legal  system.  If  any  changes  are  made  to  the  malpractice 
system,  therefore,  the  modifications  should  seek  to  open  up  the  system  to  more  claims,  not  to 
make  it  even  more  difficult  to  bring  successful  lav/suits. 

Juries  are  not  biased  toward  plaintiffs,  and  jury  awards  are  not  excessive. 

Supporters  of  placing  caps  on  damage  awards  and  other  limits  on  the  malpractice  system 
often  claim  that  these  reforms  are  necessary  because  juries  tend  to  award  high  verdicts  to 
sympathetic  plaintiffs.  Once  again,  the  evidence  shows  otherwise. 

Duke  University  Law  School's  Medical  Malpractice  Project  recently  completed  a  study 
which  attempted  to  review  every  malpractice  suit  filed  in  North  Carolina  between  July  1,  1984 
and  June  30,  1987  -  895  cases.  The  project  also  collected  information  on  more  than  300  other 
cases  filed  in  a  sample  of  North  Carolina  counties  between  July,  1987  and  December,  1990.  The 
study  found  that  medical  malpractice  juries  are  not  consistently  pro-plaintiff,  nor  do  they  award 
excessive  damages.23 

According  to  the  study,  about  40  percent  of  the  cases  reviewed  were  terminated  without 
any  payment  to  the  plaintiff,  and  about  50  percent  were  settled.  Only  about  10  percent  of  the 
cases,  or  117  cases,  were  decided  by  a  jury. 

Out  of  the  117  cases  that  went  to  trial,  there  were  only  four  large  jury  awards,  ranging 
in  size  from  $750,000  to  $3.5  million  (subsequently  reduced  to  $2.9  million).  These  judgments 
were  awarded  in  cases  involving  severe  brain  damage,  permanent  paralysis  and  brain  damage, 
death  from  suffocation  by  an  intubation  tube  improperly  placed,  and  a  child  who  suffered  brain 
damage  at  birth.  The  study  found  that  the  average  damage  award  in  cases  that  plaintiffs  won  was 
$367,737.  But  this  number  was  much  inflated  by  the  four  large  awards  discussed  above.  The 
median  or  mid-point  award,  on  the  other  hand,  was  only  $36,500. 

The  Duke  study  also  found  that  juries  are  not  biased  in  favor  of  injured  patients.  In  the 
cases  that  went  before  a  jury,  the  plaintiff  prevailed  in  just  one  out  of  five.  Furthermore,  the 
juries  found  in  favor  of  defendants  in  18  out  of  19  cases  that  insurers  expected  to  win,  and  13 
out  of  17  cases  that  insurers  rated  as  questionable.  And  juries  even  ruled  against  plaintiffs  in  a 
majority  of  cases  ~  six  out  of  11  ~  that  insurers  thought  they  would  lose.24 

A  group  of  researchers  evaluated  over  8,000  medical  malpractice  cases  filed  in  New 
Jersey  between  1977  and  1992  and  made  a  similar  finding:  "unjustified  payments  in  medical 
malpractice  cases  are  probably  uncommon."25  The  study  found  that,  out  of  the  976  cases  that 
went  to  trial,  plaintiffs  prevailed  only  24  percent  of  the  time.  Furthermore,  payments  were  made 
in  91  percent  of  the  cases  where  the  doctor's  conduct  was  deemed  indefensible  by  the  insurance 
company,  and  in  59  percent  of  the  cases  where  the  conduct  was  deemed  unclear.  Plaintiffs 
received  payment  in  only  21  percent  of  the  cases  where  the  insurers  deemed  the  doctor's 
behavior  defensible.  But  the  authors  of  the  study  noted  that  some  of  those  payments  were  also 
justified,  because  evidence  of  the  doctor's  mistakes  came  out  during  the  course  of  the  case,  after 
the  insurance  company  had  reviewed  it 

Other  studies  have  come  to  similar  conclusions.  A  U.S.  General  Accounting  Office  study 
found  that  the  median  malpractice  payment  in  1984  was  $18,000,  and  that  69  percent  of  victims 


23  "The  Unfair  Criticism  of  Medical  Malpractice  Juries,"  Neil 
Vidmar,  Judicature,  October /November,  1992. 

24  "Still  Warring  Over  Medical  Malpractice,"  Kenneth  Jost,  ABA 
Journal .  May,  1993. 

25  "The  Influence  of  Standard  of  Care  and  Severity  of  Injury 
on  the  Resolution  of  Medical  Malpractice  Claims,  "  Taragin,  MD,  MPH, 
Mark    I.,  et.al.,  Annals  of  Internal  Medicine,  1992;117:780-784. 
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received  less  than  SSO.OOO.26  Furthermore,  the  study  found  that  any  increases  in  settlements 
could  be  attributed  to  the  rise  in  health  care  costs.  According  to  the  report,  between  1981  and 
1984,  the  average  malpractice  verdict  increased  at  an  annual  rak.  of  3.9  percent,  yet  health  care 
costs  increased  11.8  percent 

In  summary,  malpractice  insurance  premiums  represent  less  than  one  percent  of  the 
nation's  health  care  bill.  Fewer  than  ten  percent  of  malpractice  victims  ever  even  bring  a  liability 
claim  to  recover  their  losses,  and  only  a  fraction  of  these  claims  are  successful.  Furthermore, 
jury  awards  and  settlements  in  malpractice  cases  are  not  excessive,  are  not  increasing  at  a  high 
rate,  and  juries  generally  find  for  defendants  when  physician's  care  has  met  expected  standards. 


Finally,  it  has  been  estimated  that  the  malpractice  system  helps  reduce  malpractice  costs 
by  about  10  percent  because  of  the  incentives  in  the  system  that  prevent  malpractice  from 
occurring.27  Therefore,  restricting  the  medical  malpractice  system  could  increase  overall  costs 
by  reducing  these  incentives  and  increasing  the  incidence  of  malpractice.  And  it  must  be 
remembered  that  placing  limits  on  victims'  rights  to  recover  from  negligent  doctors  will  not 
eliminate  those  costs.  Restricting  victims'  legal  rights  will  merely  redistribute  the  costs  of 
malpractice  to  innocent  parties. 

DEFENSIVE  MEDICINE 

"Defensive  medicine"  has  never  been  objectively  defined  or  quantified,  and  its  causes  have 
not  been  identified. 

Advocates  of  limiting  victims'  rights  to  sue  argue  that  it  is  not  just  insurance  premiums 
that  make  the  medical  malpractice  system  expensive.  They  claim  that  "defensive  medicine"  -- 
medical  practices  that  are  not  in  the  best  interest  of  the  patient,  but  are  performed  to  avoid 
liability  -  is  driving  up  health  care  costs.  But  so  far,  no  one  has  been  able  to  adequately 
measure  the  amount  of  "defensive  medicine"  that  exists,  nor  to  precisely  identify  its  cause.  So- 
called  "defensive  medicine"  may  simply  be  good,  careful  medicine.  In  addition,  much  care 
labeled  "defensive  medicine"  may  be  the  result  of  physician  self-dealing  —  profitable  referrals 
for  testing  at  facilities  in  which  the  doctor  has  a  financial  stake. 

According  to  a  recent  study  released  by  the  National  Liability  Reform  Coalition,  a  group 
backed  by  the  AMA  and  other  medical  groups,  "comprehensive"  restrictions  on  the  rights  of 
medical  malpractice  victims  will  save  only  between  $4  and  $9  billion  per  year.  If  you  add  those 
savings  to  malpractice  premiums,  at  most,  limiting  the  malpractice  system  would  save  between 
$9  and  $14  billion  per  year  -  or  between  1.125  percent  and  1.75  percent  of  total  health  care 
costs.28 

But  more  important,  the  Coalition-backed  study  admits  that  their  defensive  medicine 
numbers  are  based  on  assumptions  about  the  causes  and  prevalence  of  defensive  medicine  and 
about  physician  behavior  that  have  not  been  proven.  The  report  states  in  the  conclusion: 

"...defensive  medicine  is  a  difficult  concept  to  define.  There  are  a  variety  of  reasons  why 
a  physician  might  perform  services  that  are  not  warranted,  including  financial  incentives, 
patient  expectations,  and  lack  of  current  clinical  information.  The  wide  range  of  potential 
motives,  which  are  also  likely  to  overlap  in  many  cases,  make  it  virtually  impossible  to 
isolate  the  contribution  of  defensive  medicine  costs." 


26  U.S.  General  Accounting  Office,  Medical  Malpractice: 
Characteristics  of  Claims  Closed  in  1984,  April,   19  89. 

27  Hofflander,  Alfred  E.  and  Nye,  Blaine  R.,  "Medical 
Malpractice  in  Pennsylvania,"  Management  Analysis  Center,  Inc., 
1985,  p.xxiii. 

""Estimating  the  Costs  of  Defensive  Medicine, "  Lewin-VHI, 
Inc.,   January  27,  1993. 
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In  an  earlier  study  using  physician  surveys,  the  American  Medical  Association  estimated 
that  "defensive  medicine"  cost  $20  billion  in  1988.  The  Physician  Payment  Review  Commission 
has  refuted  this  and  other  figures,  however,  saying,  "Studies  that  use  physicians'  estimates  of  the 
amount  of  defensive  medicine  they  practice  are  not  sufficiently  reliable  to  make  quantitative 
estimates."29 

One  reason  it  is  so  difficult  to  quantify  the  costs  of  "defensive  medicine"  is  that  there  is 
no  single  definition  of  the  term.  Depending  on  the  definition,  "defensive  medicine"  may  actually 
be  better  medicine.  Measures  that  physicians  take  in  response  to  the  threat  of  malpractice 
include:  telling  patients  more  about  risks,  keeping  better  patient  records,  obtaining  more 
consultations,  taking  better  initial  histories  from  patients,  scheduling  more  followup  visits, 
providing  more  preventive  services,  studying  the  professional  literature  more  regularly,  attending 
more  continuing  medical  education  courses  and  improving  communication  with  their  patients.30 
Certainly  these  practices  could  improve  the  quality  of  care  and  thereby  reduce  negligence  and 
injury.  And  preventing  costly  injuries  saves  the  health  care  system  money. 

Determining  the  cause  of  "defensive  medicine"  has  proved  equally  elusive.  We  have 
found  no  empirical  evidence  that  the  liability  system  is  responsible  for  a  substantial  amount  of 
costly  or  unnecessary  medical  practices.  Two  studies  from  1991  indicate  that  these  kinds  of 
practices  are  caused  by  a  very  different  motivation  -  the  profit  motive. 

A  1991  study  by  the  state  of  Florida  found  that  physicians  in  that  state  own  the  vast 
majority  of  certain  health  care  facilities,  and  that  these  ownership  arrangements  have  led  doctors 
to  order  unnecessary  tests  and  questionable  treatments  in  order  to  increase  their  profits.31  The 
report,  commissioned  by  the  Florida  Health  Care  Cost  Containment  Board,  found  that  at  least  40 
percent  of  the  practicing  doctors  in  the  state  have  invested  in  facilities  to  which  they  can  refer 
patients.  In  the  case  of  diagnostic-imaging  centers,  the  study  found  that  doctors  own  93  percent 
of  such  facilities.  In  addition,  the  study  reported  that  the  number  of  tests  per  patient  is  almost 
twice  as  great  in  doctor-owned  labs  than  in  those  not  owned  by  doctors.  Likewise,  the  average 
per  patient  charge  in  a  joint  venture  facility  was  more  than  twice  the  charge  in  a  non-joint 
venture  lab. 

The  Consumer  Federation  of  America  reported  similar  findings  in  their  study  of  doctor 
ownership  of  diagnostic  testing  facilities.  The  report  concluded,  "The  rapid  spread  of  physician 
ownership  of  diagnostic  testing  facilities  is  a  much  more  likely  cause  of  rising  diagnostic  costs 
than  defensive  medicine."32  The  report  found  that  physicians  own  or  have  compensation 
arrangements  with  one-third  to  one-half  of  all  clinical  laboratories.  In  the  field  of  Magnetic 
Imaging  Centers,  physician  ownership  was  found  to  exceed  50  percent  The  study  also  reported: 

*  Compared  to  tests  ordered  at  independent  labs,  self-dealing  physicians  ordered  34  to  96 
percent  more  tests; 

*  Prices  are  2  to  38  percent  higher  at  physician-owned  labs  than  at  independent  labs; 

*  The  total  bill  was  25  to  125  percent  higher  for  physician-owned  labs. 


29  Physician  Payment  Review  Commission,  Annual  Report  to 
Congress,  1991. 

30  Physician  Payment  Review  Commission,  Annual  Report  to 
Congress.  1991. 

31  Suplee,  Curt,  "Florida  Reviews  Ownership  of  Clinics, "  The 
Washington  Post,  August  9,  1991. 

32  Cooper,  Mark  N.,  "Physician  Self-Dealing  for  Diagnostic 
Tests  in  the  1980s:  Defensive  Medicine  vs.  Offensive  Profits," 
Consumer  Federation  of  America,  October,  1991. 
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Before  victims  are  forced  to  give  up  their  legal  rights  in  the  name  of  reducing  so-called 
"defensive  medicine,"  the  economic  incentives  inherent  in  joint  venture  medical  facilities  owned 
by  doctors  must  be  reduced  or  eliminated.  Until  the  profit  motive  is  removed  from  such  medical 
practices,  controlling  the  prevalence  of  unnecessary  and  expensive  medical  procedures  will  he 
impossible. 


Finally,  if  it  were  the  case  that  limiting  victims'  rights  would  reduce  defensive  medicine, 
thereby  lowering  health  care  costs,  then  states  that  have  restrictive  medical  malpractice  laws 
would  have  lower  health  care  costs.  There  is  no  evidence,  however,  that  that  is  the  case.  For 
example,  in  1976,  California  passed  a  medical  malpractice  law  that  is  often  cited  by  the  AMA 
as  a  model  for  federal  action.  Yet  in  1990,  California  had  the  second  highest  per  capita 
health  care  costs  in  the  nation.33 

The  Congressional  Budget  Office  made  a  similar  finding  in  testimony  before  this 
committee  in  1992.34  The  testimony  concluded: 

"Moreover,  if  the  system  of  medical  malpractice  liability  were  modified,  the  resulting 
change  in  national  health  expenditures  would  be  uncertain,  and,  if  any  reductions 
occurred,  their  magnitude  would  probably  be  small.  In  fact,  much  of  the  care  that  is 
commonly  dubbed  "defensive  medicine"  would  probably  continue  to  be  provided  for 
reasons  other  than  concerns  about  malpractice.  Finally,  any  reductions  generated  by  a 
different  malpractice  system  might  be  offset  by  an  increase  in  other  medical  services  - 
including  high-risk  ones  -  either  for  therapeutic  reasons  or  as  a  reponse  to  reductions  in 
•    physicians'  income." 


The  Office  of  Technology  Assessment  is  currently  conducting  a  study  of  defensive 
medicine  that  should  be  concluded  next  year.  Given  the  dearth  of  other  reliable  information  on 
"defensive  medicine,"  it  would  be  premature,  at  best,  to  pass  legislation  aimed  at  this  problem 
before  the  OTA  has  issued  its  report 

CAPS  ON  PAIN  AND  SUFFERING  DAMAGES 

Capping  pain  and  suffering  discriminates  against  injured  women,  children,  and  senior 
citizens. 

One  of  the  most  frequently  cited  malpractice  "reforms"  is  placing  a  cap  on  "pain  and 
suffering"  damages  of  malpractice  victims.  The  cap  is  usually  set  at  about  $250,000.  This 
proposal  would  affect  only  the  most  unfortunate  victims  --  those  who  are  permanently  or 
catastrophically  injured  by  doctor  negligence  ~  since  only  the  most  seriously  injured  individuals 
ever  receive  over  $250,000  in  pain  and  suffering  awards.  What  is  worse,  studies  show  that  even 
under  laws  that  contain  no  limitations  on  damages,  the  most  seriously  injured  victims  are 
undercompensated  by  the  legal  system.35 

Furthermore,  it  is  misguided  to  separate  pain  and  suffering  damages  from  other  types  of 
damages.  Compensation  for  pain  and  suffering  is  compensation  for  real  loss  and  should  be 
treated  in  the  same  way  as  damages  for  out-of-pocket  expenses.  For  example,  a  woman  who 
loses  her  ability  to  ever  bear  children,  a  child  whose  childhood  is  stolen  away  because  of 
prolonged  illness  or  injury,  or  parents  who  lose  their  children,  all  suffer  losses  that  deserve 
compensation,  even  if  the  loss  does  not  result  in  a  direct  financial  expense.  Moreover,  placing 


33  "Health  Care  Spending;  Nonpolicy  Factors  Account  for  Most 
State  Differences,"  General  Accounting  Office,  February,  1992. 

34  CBO  Testimony,  Statement  of  Robert  D.  Reischauer,  Director, 
Congressional  Budget  Office,  before  the  Committee  on  Ways  and 
Means,  U.S.  House  of  Representatives,  March  4,  1992. 


35  U.S.  General  Accounting  Office,  Product  Liability:  Verdicts 
and  Case  Resolution  in  Five  States,  1989. 


253 


limits  on  pain  and  suffering  damages  has  discriminatory  results  because  it  targets  a  very  specific 
population  --  non-wage  earners.  In  other  words,  those  most  affected  by  this  proposal  would  be 
women,  children  and  the  elderly.  Even  if  this  proposal  would  result  in  lower  malpractice 
premiums,  do  we  really  want  to  cure  the  ills  of  the  insurance  system  on  the  backs  of  this 
vulnerable  population? 

DON'T  LIMIT  VICTIMS'  RIGHTS.  LIMIT  NEGLIGENCE 

Far  too  many  innocent  people  are  injured  or  killed  every  year  due  to  medical  malpractice. 
The  liability  system  is  designed  to  compensate  the  victims  of  medical  negligence  and  to  deter 
physicians  from  negligent  behavior.  The  malpractice  system  is  not  perfect  -  too  few  victims  are 
able  to  recover  through  the  courts  and  the  incidence  of  malpractice  continues  at  an  unacceptably 
high  rate.  Therefore,  attempts  to  lower  the  cost  of  health  care  by  limiting  victims  rights  in 
medical  malpractice  would  be  both  misguided  and  cruel.  The  Physician  Payment  Review 
Commission  concluded  in  its  1991  report  to  Congress  that 

"...tort  reforms  tried  to  date  are  unlikely  to  improve  significantly  the  malpractice  system's 
performance...Tort  reform  is  generally  geared  toward  excluding  claims  rather  than 
including  in  the  system  the  many  negligent  injuries  that  presently  do  not  result  in  claims. 
Neither  deterrence  nor  defensive  medicine  is  likely  to  be  much  affected  by  tort 
reform.*'36 

The  only  humane  and  effective  mechanism  for  lowering  medical  malpractice  costs  is  to  limit  the 
incidence  of  physician  negligence  and  thereby  lower  the  number  of  malpractice  victims. 

RECOMMENDATIONS 

Rather  than  limit  victims'  rights,  Public  Citizen  urges  that  the  following  reforms  be 
implemented  on  the  state  and  national  levels  to  reduce  medical  malpractice  and  improve  the 
quality  of  health  care  in  this  country: 

1.  Better  doctor  discipline  is  essential  to  reducing  the  incidence  of  medical  negligence. 
Because  a  small  number  of  doctors  cause  the  most  malpractice,  removing  incompetent 
providers  from  practice  will  lower  needless  injuries  and  deaths  resulting  from  negligent 
care. 

**  States  should  give  licensing  boards  more  power  to  discipline  physicians, 
including  emergency  suspensions  pending  formal  hearings  in  cases  where  a  doctor  poses  a 
potential  danger.  In  addition,  medical  board  decisions  should  take  effect  while  being  appealed 
through  the  court  system. 

**  State  boards  should  be  restructured  to  ensure  strong  consumer  representation 
and  loosen  ties  with  medical  societies. 

**  Adequate  resources  should  be  provided  to  the  boards  to  ensure  timely  and 
thorough  investigations  of  complaints.  One  hundred  percent  of  license  fees  should  go  to  funding 
the  boards.  In  addition,  Congress  should  create  a  small  program  of  grants-in-aid  to  state  medical 
boards.  The  grants  should  be  tied  to  the  boards'  agreements  to  meet  certain  performance 
standards. 

**  Consumers  must  have  increased  access  to  information  on  physicians'  medical 
malpractice  history.  The  National  Practitioner  Data  Bank  that  holds  information  about  actions 
taken  against  negligent  doctors  should  be  open  to  the  public.  In  additon,  the  Drug  Enforcement 
Agency  should  release  a  monthly  list  of  all  practitioners  whose  controlled  substances  prescription 
licenses  have  been  suspended. 


36  Physician  Payment  Review  Commission:  Annual  Report  to 
Congress.   1991,  p. 382. 
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**  Insurance  companies  should  forward  all  claiming  and  settlement  information 
on  physicians  to  state  licensing  boards. 

2.  Insurance  reform  would  ensure  sensible  underwriting  and  thereby  lower  costs  in  the  health 
care  system. 

**  Insurance  companies  should  be  required  to  better  spread  risk  by  placing  all 
physicians  in  a  unified  pool.  Currently,  the  sub-categories  used  by  insurance  companies  result 
in  sky-high  premiums  for  certain  specialties. 

**  In  order  to  differentiate  "high-risk"  doctors,  insurance  companies  should  charge 
rates  based  on  a  physician's  experience.  This  would  ensure  that  doctors  with  histories  of 
negligent  behavior  would  pay  more. 

3.  Improved  physician  training  and  oversight  would  limit  negligent  behaviour,  and  the 
resulting  costly  injuries. 

**  Risk  management  programs  should  be  implemented  to  decrease  medical 

negligence. 

**  Physician  recertification  should  be  implemented,  requiring  written  examinations, 
and  audits  of  medical  performance  through  a  review  of  patient  records. 

.  1  **  Practice  guidelines  should  be  developed  for  certain  procedures.  A  1989 
Harvard  Medical  School  study  found  that  practice  guidelines  for  anesthesia  have  drastically 
reduced  the  incidence  of  death  or  brain  damage  to  patients.  The  study  also  found  a  dramatic 
drop  in  the  cost  of  medical  malpractice  premiums  for  anesthesiologists. 

**  Physicians  who  are  aware  of  other  doctors'  incompetence  should  be  encouraged 
through  confidentiality  and  immunity  to  report  negligence  to  the  appropriate  disciplinary  body. 

4.  Voluntary  alternative  dispute  resolution  mechanisms  should  be  established  to  enable 
medical  malpractice  victims  with  small  claims  to  seek  compensation  through  a 
streamlined  system. 


Finally,  the  U.S.  should  adopt  a  single-payer  national  health  program  modeled  on  the 
Canadian  system.  This  sensible  step  could  provide  our  country's  residents  with  universal  and 
adequate  health  care  at  the  same  cost  as  the  current  system,  which  has  failed  a  large  segment  of 
society.  A  universal  health  program  would  also  have  the  effect  of  reducing  the  numbers  of 
malpractice  lawsuits,  because  injured  victims  would  not  need  to  turn  to  the  legal  system  to  be 
compensated  for  their  health  care  expenses.  Those  expenses  would  simply  be  paid  for  through 
the  public  plan. 

Public  Citizen  will  continue  to  work  towards  the  goal  of  universal  health  care.  Likewise, 
we  are  committed  to  working  strenuously  to  defeat  any  measures  that  would  make  it  even  more 
difficult  for  victims  of  medical  malpractice  to  recover  from  wrongdoers.  Thank  you. 


[A  COPY  OF  THE  REPORT,  "COMPARING  STATE  MEDICAL  BOARDS,"  PREPARED  BY  PUBLIC 
CITIZEN'S  HEALTH  RESEARCH  GROUP,  IS  BEING  RETAINED  IN  THE  COMMITTEE  FILES.] 
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Chairman  Stark.  Thank  you. 

Dr.  Rubin,  if  in  fact  there  are  to  be  savings  in  the  area  of  defen- 
sive medicine,  why  can't  we  find  any  reduction  in  the  use  of  those 
highest  cost  areas  like  MRI,  CAT  scans,  things  like  that  in  Califor- 
nia where  we  have  about  as  good  tort  reform  as  we  will  ever  see? 
Why  doesn't  the  reaction  of  the  medical  community  indicate  any  re- 
duction in  the  use  of  those  kinds  of  things? 

Dr.  Rubin.  Well,  speaking  as  a  physician,  let  me  say  that  the 
issue  here  is  a  threshold  one.  It  is  not  the  amount  for  which  I 
would  be  sued.  I  must  knock  on  wood  and  say  that  in  the  23  years 
that  I  have  been  practicing  medicine,  I  have  yet  to  be  sued.  This 
may  or  may  not  be  because  I  don't  practice  as  actively  now  as  I  did 
earlier.  At  any  rate,  the  issue  here  is  that  I  want  some  assurance 
that  I  am  not  going  to  be  sued  at  all. 

Indeed,  the  tort  reforms  that  you  spoke  of,  both  in  California  and 
other  places,  don't  necessarily  assure  that  physicians  will  not  be 
sued.  What  they  do  assure  is  things  such  as  limits  on  payments. 
So,  I  am  not  surprised  that  there  is  not  a  reduction  in  some  of  the 
procedures  that  you  talked  about. 

Chairman  Stark.  Do  you  really  think  that  the  doctors  in  the 
world  feel  that  that  is  what  they  want?  When  they  talk  about  mal- 
practice reform,  they  want  insulation  from  basically  ever  being 
sued? 

Dr.  Rubin.  No.  Well,  I  can't  speak  for  all  physicians.  We  had 
somebody  from  the  AMA  that  at  least  spoke  for  a  substantial  num- 
ber of  them. 

My  view  is  that  to  the  degree  that  defensive  medicine  is  prac- 
ticed, it  is  done  as  a  way  to — at  least  physicians  believe — to  keep 
from  ever  being  sued.  I  think  that  things  that  will  keep  physicians 
from  being  sued  are  successful  in  reducing  certain  kinds  of  behav- 
ior. 

I  think  the  example  in  Maine,  where  physicians  are  given  immu- 
nity from  suit  if  they  follow  certain  guidelines,  is  very  compelling 
evidence.  As  we  point  out  in  our  study  and  as  I  said  in  my  oral 
remarks,  relative  to  the  use  of  x  rays  of  the  spine  following  trauma, 
x  rays  were  done  virtually  100  percent  of  the  time  in  tne  emer- 
gency room.  Following  this  new  program  in  Maine,  it  has  now  been 
cut  in  half,  and  I  believe  that  much  of  this  is  due  to  the  fact  that 
you  can  get  immunity.  So,  I  think  that,  yes,  immunity  is  a  very  im- 
portant determinant. 

Chairman  Stark.  So  your  answer  is,  if  I  understand  it,  the  rea- 
son we  didn't  see  any  reduction  in  the  number  of  costs  of  proce- 
dures in  California  is  because  the  tort  reform  wasn't  sufficient? 

In  other  words,  it  is  still  you  are  in  for  a  dime,  you  are  in  for 
a  dollar.  If  it  is  a  $250,000  cap,  that  is  still  a  big  enough  worry 
and  the  premiums  are  a  big  enough  worry  so  the  marginal  dif- 
ferences weren't  worth  it. 

Dr.  Rubin.  That  is  particularly  true.  Let  me  say  that  I  don't  have 
any  direct  knowledge  of  whether  the  usage  of  those  procedures  did 
or  didn't  decline  after  the  tort  reform.  We  did  not  look  at  this  on 
a  State-by-State  basis.  But,  assuming  your  conditions,  my  answer 
was  appropriately  summarized  by  the  Chair. 

Chairman  Stark.  Could  I  then  extrapolate  from  that  the  follow- 
ing, that  in  your  opinion  mild  caps  won't  do  the  trick  in  terms  of 
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changing  practice.  I  am  not  suggesting  that  practice  patterns  and 
more  research  may  not  do  it,  but  if  you  just  take  the  change  in  ei- 
ther premiums  or  tort  limitations,  unless  there  is  a  substantial 
change  in  the  risk,  we  are  apt  not  to  see  much  change  in  behavior 
on  the  part  of  physicians;  is  that  fair? 

Dr.  Rubin.  I  think  that  over  time  some  of  the  widespread  and 
comprehensive  pieces  of  tort  reform  may  well  show  a  reduction. 
But,  I  think  that  a  much  greater  reduction  would  occur,  as  we 
point  out  in  our  study,  in  a  situation  where  physicians  would  not 
be  at  risk  of  suit. 

Chairman  Stark.  Let  me  ask  you  this,  as  a  physician — and  you 
have  heard  the  testimony  today  on  this  issue  of  enterprise  liability, 
which  I  must  admit  confuses  me.  I  can't  figure  who  is  pushing  it 
and  why,  but  my  paranoia  runs  high  and  I  figure  somebody  is  in 
it  for  the  money  and  not  for  the  good  of  the  public. 

How  would  you  say  that  a  doctor  would  respond  to  the  idea  that 
regardless  of  what  enterprise  the  doctor  was  connected  with,  let's 
just  say  he  were  a  member  of  Aetna's  preferred  providers  ana  that 
was  sufficient  enough  so  you  couldn't  be  sued,  but  Aetna  preferred 
provider  could,  that  would  in  effect  be  almost  the  same  as  taking 
all  the  worries  of  personal  liability  off  your  shoulders,  wouldn't  it? 

Dr.  Rubin.  Well,  first  of  all,  I  share  your  confusion  as  to  exactly 
what  enterprise  liability  is.  However,  as  I  understand  it,  you  are 
right.  You,  as  a  physician,  would  not  be  sued. 

The  issue  is  what  Aetna  would  then  do  with  a  physician  who  was 
sued,  particularly  since  we  know  that  suits  are  frequently  brought 
for  bad  outcomes  rather  than  bad  decisions.  I  think  that  this  is 
really  the  central  issue  for  me,  as  a  physician,  in  deciding  whether 
or  not  enterprise  liability  is  a  good  or  a  bad  idea.  I  just  don't  know 
enough  about  it  at  this  point. 

Chairman  Stark.  Is  it  fair  to  say  that  there  is  a  bit  of  uncer- 
tainty in  a  5-year  savings  range  that  runs  somewhere  between  $7 
and  $70  billion. 

Dr.  Rubin.  Mr.  Chairman,  I  am  glad  you  brought  that  up.  I 
heard  you  mention  that  to  the  gentleman  from  the  GAO  earlier 
this  morning.  I  think  that  I  would  like  to  have  the  opportunity  to 
explain  it. 

Chairman  Stark.  Go  ahead. 

Dr.  Rubin.  Basically  what  we  used  to  formulate  our  estimate,  as 
I  said  our  midrange  estimate  was  $4.3  billion  in  1991  dollars,  is  a 
technique  called  sensitivity  analysis.  In  other  words,  we  really 
wanted  to  let  people  make  their  own  assumptions. 

So,  we  started  by  saying  that  there  was  a  baseline  of,  in  essence, 
$15.1  billion  in  1987  of  costs  in  excess  of  premiums.  We  then  per- 
formed a  variety  of  calculations  and  obtained  a  number  that  rep- 
resented $29.7  billion  in  the  current  year. 

We  said,  you  can  believe  that  of  this  cost  in  excess  of  premiums, 
defensive  medicine  represents  either  20  percent,  40  percent,  or  60 
percent.  Being  somewhat  conservative,  we  used  the  40  percent  esti- 
mate, which  reduced  the  cost  to  $11.9  billion. 

We  then  said  that  there  are  a  variety  of  reforms  that  can  take 
place.  Indeed,  we  said  that  one  of  them  is  the  use  of  guidelines, 
which  we  didn't  think  would  have  a  very  big  effect  on  cost  savings, 
only  25  percent.  A  comprehensive  tort  reform  package,  modeled 
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quite  frankly,  after  Mrs.  Johnson's  bill,  we  thought  would  have  a 
60  percent  effect.  And,  the  most  far  ranging  reform  of  all,  which 
was  the  introduction  of  no-fault,  we  thought  would  result  in  an  85 
percent  reduction  in  the  cost  of  defensive  medicine. 

So  if  you  multiply  the  $11.9  billion  by  0.6  you  get  $7.1  billion. 
We  then  said  that  although  doctors  are  stubborn  and  all  of  the  sav- 
ings cannot  be  obtained  in  1  year,  you  might  get  at  least  60  percent 
in  1  year.  So  if  you  multiply  the  $7.1  billion  by  0.6  you  get  $4.3 
billion. 

Now,  others  can  be  more  optimistic  about  physicians'  abilities  to 
respond  to  the  right  stimuli.  Others  can  say  that  more  of  the  costs 
in  excess  of  premium  were  a  result  of  defensive  medicine.  We  then 
said,  take  a  look  at  $4.3  billion,  and  decide  whether  it  is  reasonable 
relative  to  some  clinical  things  we  know. 

We  looked  at  Caesarian  sections,  which  most  believe  are  a  prob- 
lem. There  was  an  article  in  the  Journal  of  the  American  Medical 
Association  approximately  1  month  ago  that  showed  a  correlation 
between  the  rate  of  Caesarian  section  and  the  rate  of  malpractice 
suits. 

We  then  made  some  estimates,  and  the  CDC  made  some  esti- 
mates and  said,  gee,  if  we  only  got  down  to  the  level  recommended 
by  their  experts  in  Health  in  the  Year  2000,  we  could  save  over  $1 
billion.  So  we  chalked  up  $1  billion. 

A  peer  review  article  in  the  literature  suggested  60  percent  of 
presurgery  testing  is  unnecessary.  The  testing  is  unnecessary  not 
for  the  reasons  that  Ms.  Gilbert  mentioned,  but  because  anesthe- 
siologists, who  order  these  tests,  receive  no  financial  remuneration 
from  the  tests.  So,  we  thought  if  this  was  something  that  people 
were  aware  

Chairman  Stark.  Do  you  have  a  

Dr.  Rubin.  Let  me  finish.  That  is  2.7  billion  and  another  one  is 
150  million  and  

Chairman  Stark.  Let's  talk  about  the  4  billion.  Do  you  have  a 
plug  figure  for  what  part  of  that  4  billion  is  administrative? 

Dr.  Rubin.  No. 

Chairman  Stark.  So  mostly  that  is  savings  on  procedures.  Is 
that  correct? 
Dr.  Rubin.  That  is  correct. 

Chairman  Stark.  Now,  are  you  familiar  with  the  studies  in  the 
system  of  cost  shifting? 
Dr.  Rubin.  Yes,  I  am. 

Chairman  Stark.  All  right.  Do  you  believe  it  goes  on? 
Dr.  Rubin.  Yes. 

Chairman  Stark.  What  are  we  then  saved?  You  are  going  to  cut 
$4  billion  out  of  some  tests  that  an  internist  is  going  to  order  for 
the  radiologist  and  the  radiologist  will  just  jack  up  the  price  of  his 
other  tests  to  make  up  for  the  $4  billion  you  cut  out  of  his  tests 
and  the  universe  hasn't  saved  a  damned  dime. 

Dr.  Rubin.  Oh,  but  I  think  the  whole  issue — — 

Chairman  Stark.  Or  will  cost  shifting  not  exist  for  savings  in 
malpractice  or  only  for  savings  in  Medicare? 

Dr.  Rubin.  No.  I  think  the  issue  is,  first  of  all,  you  are  defining 
unnecessary  tests  to  be  taken  out  of  the  system  using  our  defini- 
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tion.  I  think  that  there  clearly  needs  to  be  other  things  as  part,  as 

we  pointed  out,  as  part  of  the  comprehensive  reform  

Chairman  Stark.  That  isn't  before  us.  We  are  just  talking  be- 
cause we  don't  know  what  is  happening.  With  any  kind  of  cost  con- 
trol, there  is  no  reason  why  the  economy  should  save  a  dime,  is 
there? 

Dr.  Rubin.  Certainly.  If  you  are  taking  out  4.3  billion  dollars' 
worth  of  tests. 
Chairman  Stark.  Right. 

Dr.  Rubin.  That  is  money  that  is  irrevocably  gone. 

Chairman  Stark.  All  you  have  to  do  is  raise  the  price  of  other 
tests.  You  told  me  there  is  cost  shifting  and  so  did  trie  GAO.  It  is 
almost  all  of  the  cuts  we  make  in  payments  are  picked  up  at  cost 
shifting. 

Dr.  Rubin.  But  there  is  cost  shifting  because  the  Federal  bene- 
ficiaries pay  substantially  less  than  costs. 

Chairman  Stark.  You  don't  think  these  guys  are  going  to  cost 
shift  any  time  you  cut  into  their  gross  income? 

Dr.  Rubin.  Well,  if  this  is  done  system-wide,  and  

Chairman  Stark.  And  it  is. 

Dr.  Rubin.  As  I  said,  then  there  is  no  one  to  

Chairman  Stark.  No  savings  is  there. 

Dr.  Rubin.  There  is  nobody  to  cost  shift  to,  number  one. 

Chairman  Stark.  Why  not?  There  are  still  going  to  be  some  tests 
that  are  required.  You  are  a  radiologist,  let's  say,  and  30  percent 
of  your  business  is  from  unnecessary  tests  caused  by  defensive 
meaicine  and  you  have  to  make  your  Porsche  payment  and  send 
the  kid  to  Harvard.  You  are  going  to  cut  out  30  percent  of  your 
tests.  What  do  you  do?  What  every  other  doctor  does,  you  raise  the 
price  of  the  other  tests,  don't  you? 

Dr.  Rubin.  If  one  believes  that  that  is  the  case. 

Chairman  Stark.  Don't  you  believe  that  is  the  case  now? 

Dr.  Rubin.  Not  uniformly  in  the  kind  of  system  that  we  are  talk- 
ing about. 

Chairman  Stark.  I  am  talking  about  the  system  that  exists 
today.  Do  you  not  believe  there  is  cost  shifting? 

Dr.  Rubin.  I  believe  that  there  is  cost  shifting,  to  a  degree,  as 
a  result  of  Federal  payments  below  cost. 

Chairman  Stark.  Why  is  it  not  payments  from  PPOs?  You  think 
they  don't  shift  costs  when  a  managed  care  group  rachets  down? 

Dr.  Rubin.  Well,  Mr.  Stark,  in  order  to  shift  costs,  you  have  to 
have  a  shifter  and  shiftee. 

Chairman  Stark.  That  is  right.  So  the  same  radiologist  who 
loses  the  chance  to  do  the  MRI  shifts  those  costs  to  those  tests 
which  are  still  required. 

Dr.  Rubin.  With  the  growth  in  managed  care  organizations, 
there  are  going  to  be  radiologists  who  lower  their  prices  and  say 
why  go  there  when  this  person  has  raised  his  prices,  to  use  your 
phrase,  to  make  his  Porsche  payments.  Why  not  come  to  us? 

I  think  there  will  be  savings.  Do  I  think  it  is  going  to  be  100  per- 
cent? No. 

Chairman  Stark.  You  have  an  interesting  concept  of  cost  shift- 
ing in  that  you  think  these  guys  are  bright  enough  to  tell  which 
is  a  Federal  dollar  coming  through  their  building  and  which  isn't. 
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So  if  it  is  a  reduction  in  price  by  Aetna,  I  am  not  going  to  shift 
the  cost,  but  if  it  is  a  reduction  of  price  through  the  intermediary, 
I  am.  You  ascribe  to  your  colleagues  a  level  of  economic  sophistica- 
tion which  I  question. 

The  fact  is  that  cost  shifting  goes  on.  We  have  a  brand  new  CBO 
report,  and  I  can't  believe  there  is  a  medical  economist  in  the  coun- 
try who  doesn't  recognize  cost  shifting.  So  you  take  $4  billion  out, 
which  is  a  pittance,  but  these  guys  will  pick  it  up  and  shift  it  to 
somebody  else.  What  have  we  saved?  If  in  fact  there  is  cost  shift- 
ing, we  have  saved  nothing;  is  that  not  correct? 

Dr.  Rubin.  If  the  $4.3  trillion  is  shifted  someplace  else,  that  is 
correct. 

Chairman  Stark.  So  I  go  to  Ms.  Gilbert  and  say,  Ms.  Gilbert,  all 
we  have  done  is  deny  the  poor  consumer  the  chance  to  get  a  rea- 
sonable break  because  you  can't  put  the  guys  in  jail.  Mr.  Beckham 
just  told  me  that  is  not  right.  I  can't  get  all  them  in  there  with 
Ivan  Boesky  to  study  tennis.  I  have  to  let  them  go.  Without  the 
right  to  sue  people,  how  do  we  get  the  doctors  to  behave? 

Ms.  Gilbert.  That  is  exactly  right.  In  fact,  I  read  a  letter  to  New 
York  magazine  recently,  unfortunately  unsigned,  by  a  physician 
who  had  been  malpracticed  upon  when  she  was  giving  birth  and 
her  baby  was  very  severely  brain  damaged.  And  she  herself  is  a 
physician.  She  ended  the  letter  by  saying,  "If  you  take  away  my 
right  to  sue,  you  had  better  give  me  right  to  shoot."  And  there  is 
a  Tot  of  truth  there. 

A  lot  of  what  gets  lost  in  this  debate  is  justice  and  fairness  and 
that  people  who  have  been  wronged  want  a  forum  in  which  to  go 
and  prove  that  they  have  been  wronged  and  then  to  receive  their 
just  compensation.  And  that  is  what  our  court  system  is  there  for, 
and  if  you  take  away  all  the  rhetoric,  it  is  really  not  used  all  that 
often.  It  is  used  by  a  very  small  percentage  of  injured  victims,  but 
when  they  choose  to  use  the  court  system,  it  really  shouldn't  be 
curbed  except  for  a  very,  very  good  strong  reason. 

And  as  you  can  see  from  the  numbers  that  have  been  bandied 
about  today,  the  savings,  if  any,  in  restricting  victims  rights  are 
very  soft  and  they  are  small.  Even  those  soft  numbers  are  small. 

I  am  prepared  to  accept  Mr.  Rubin's  numbers,  even  though  I 
don't  agree  with  them.  If  you  accept  those  numbers  and  add  them 
to  malpractice  insurance  premiums  and  assume  that  you  eliminate 
all  of  that  from  the  system,  you  are  still  talking  about  1  percent 
of  health  care  costs.  And  I  would  hasten  to  add  that  we  believe 
there  is  a  strong  deterrent  effect  in  the  system,  in  the  malpractice 
system,  so  that  you  may  add  to  health  care  costs  by  reducing  mal- 
practice victims'  rights  because  you  will  take  away  the  incentive  to 
practice  safe  medicine,  and  negligent  medical  care  jacks  up  our 
health  care  costs  significantly. 

Chairman  Stark.  You  are  a  lobbyist,  you  said,  so  you  must  be 
aware  of  some  of  the  politics.  There  is  some  kind  of  a  movement 
afoot  by  a  group  I  am  having  trouble  identifying  to  kind  of  just  do 
away  with  major  tort  claims  in  general.  I  suspect  it  is  like  the  to- 
bacco companies  and  manufacturers  of  dangerous  products  like 
automobiles  who  have  had  some  bad  experience  in  being  forced  to 
do  what  is  right  in  court  when  they  wouldn't  do  it  otherwise. 
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But  it  is  interesting  to  me  that  when  it  comes  to  intellectual 
property,  I  am  unaware  of  any  of  the  pharmaceutical  companies  or 
any  of  the  new  software  manufacturers  complaining  about  exces- 
sive awards  in  the  area  of  intellectual  property.  Have  you  heard  of 
anybody  complaining  about  that? 

Ms.  Gilbert.  No.  That  is  a  very  good  point. 

Chairman  Stark.  I  am  aware  these  same  pharmaceuticals  would 
slaughter  half  of  the  people  in  Brazil  before  they  would  let  them 
manufacture  under  their  patent.  I  am  very  upset  about  some 
woman  who  may  have  some  malformed  child  suing  the  same  phar- 
maceutical company,  and  that  is  where  they  want  a  tort  limit.  I  see 
a  distinct  pattern. 

Are  you  familiar  with  that  kind  of  thing  going  on  where  major 
companies,  whose  arrogance  and  transgressions  against  the  de- 
fenseless consumer  have  been  well  chronicled  by  your  founder,  that 
suddenly  they  get  very  righteous  and  indignant  about  all  the  costs 
to  our  economy  of  these  frivolous  suits.  Yet  when  they  are  suing 
one  another,  it  is  no  holds  barred.  How  do  you  reconcile  that  dif- 
ference, that  double  standard? 

Ms.  Gilbert.  Well,  you  exactly  identified  the  double  standard. 
And  if  you  look  at  the  numbers  in  court  filings,  the  fastest  rising 
court  filings  are  contract  disputes.  It  is  corporations  suing  each 
other.  Real  property  disputes.  Bankruptcy. 

Chairman  Stark.  Can  I  give  you  one  a  little  bit  of  testimony  we 
had  once  not  so  long  ago.  Guess  who  are  the  biggest  users  by  half, 
more  than  all  of  the  other  people  combined  of  collection  attorneys? 
Guess  who  uses  collection  attorneys  more  than  any  other  group  in 
the  country  combined?  I  don't  want  to  lead  you.  Just  guess.  Would 
you  guess  it  was  doctors  or  hospitals? 

Ms.  Gilbert.  Either  one. 

Chairman  Stark.  More  lawsuits  for  collection  are  brought  by 
doctors  and  hospitals  than  any  other  group  of  people  combined  in 
this  country.  So  when  it  comes  to  suing  the  patient,  to  provide  the 
money,  they  don't  wait  a  minute.  But  when  it  comes  to  the  reverse, 
they  are  in  here  pleading  poverty  and  crying  all  over  the  place. 
Very  interesting. 

Thank  you  for  your  testimony. 

Mrs.  Johnson. 

Mrs.  Johnson.  Thank  you,  Mr.  Chairman. 

In  view  of  the  hour,  I  want  to  go  to  a  few  questions  to  Dr.  Rubin. 

Dr.  Rubin,  do  you  have  any  information  on  how  CBO  would  score 
malpractice  liability  tort  reform  in  terms  of  savings  to  the  health 
care  system? 

Dr.  Rubin.  My  understanding  is  that  CBO  will  probably  not 
score  any  savings  because  they  helieve,  at  least  the  last  time  we 
spoke,  that  there  are  behavioral  changes  that  are  required  of  physi- 
cians and  they  are  unsure  of  the  possible  magnitude  of  these 
changes.  They  also  subscribe  to  the  point,  made  earlier  by  the 
Chair,  that  physicians  will  do  other  things  to  preserve  their  in- 
comes. 

I  think  that  the  head  of  the  CBO,  Mr.  Reischauer  concurs  with 
the  methodology  of  our  study.  Indeed,  as  he  expressed  in  a  letter 
to  me,  Mr.  Reischauer  agrees  with  our  monetary  findings  and  says 
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that  they  are  substantially  the  same  as  his  and  the  CBO's.  That 
is  my  understanding  of  his  position.  Perhaps  CBO  can  explain  why. 

Mrs.  Johnson.  What  I  understand  you  saying  is  that  CBO 
agrees  that  your  methodology  is  correct  and  the  savings  you  project 
are  correct. 

Dr.  Rubin.  Yes. 

Mrs.  Johnson.  And  agree  there  will  be  behavioral  changes  that 
will  offset  those  savings. 
Dr.  Rubin.  That  is  correct. 

Mrs.  Johnson.  So  then  it  is  a  question  of  whether  one  believes 
we  can  affect  the  system  in  such  a  way  that  those  behavioral 
changes  won't  take  place,  and  I  personally  believe  there  are  ways 
that  we  can  prevent  those  changes  from  taking  place. 

Dr.  Rubin.  I  would  agree,  and  I  thought  that  that  was  part  of 
why  we  were  doing  health  care  reform. 

Mrs.  Johnson.  I  don't  think  you  can  look  at  any  one  of  these 
changes  in  isolation.  They  are  a  part  of  a  series  of  the  changes,  and 
if  the  rest  of  changes  aren't  made,  then,  of  course  we  leave  that 
possibility  open.  But  if  we  make  the  rest  of  the  changes,  then  there 
won't  be  that  opportunity  and  I  think  that  is  the  challenge  to  us. 

You  are  doing  some  very  interesting  work  in  overseeing  or  in 
studying  what  is  going  on  in  Maine.  Could  you  enlarge  on  that  a 
little  bit  and  also  talk  a  little  bit  about  how  you  see  that  going  in 
the  future? 

Dr.  Rubin.  Well,  we  will  be  looking  at  Maine  and  some  other 
States.  But,  particularly  in  Maine,  because  of  the  concept  of  immu- 
nity following  the  22  guidelines  that  have  been  laid  out,  to  see 
whether  defensive  medical  practices  really  are  reduced.  And,  we 
are  just  beginning.  But  the  Wall  Street  Journal,  as  you  probably 
know,  has  reported  a  substantial  diminution  in  the  use  of  those 
procedures  covered  by  the  22  guidelines. 

We  would  also  like  to  look  at  some  other  States  that  have  taken 
a  different  tack.  The  Chair  has  several  times  mentioned,  as  has 
Mr.  Thomas,  California.  We  would  like  to  look  there,  too,  and  hope- 
fully answer  the  question  that  the  Chair  asked  earlier:  Has  there 
been  a  change  when  one  carefully  looks  at  some  of  these  proce- 
dures? 

Mrs.  Johnson.  But  the  suggestion,  the  conclusion  that  Maine  at 
this  point  suggests  is  that  if  physicians  are  allowed  to  practice 
medicine  in  harmony  with  their  training  and  common  sense,  that 
they  don't  do  as  much  testing  when  they  think  they  aren't  going 
to  be  sued. 

Dr.  Rubin.  That  is  correct. 

Mrs.  Johnson.  Some  would  say  that  your  definition  of  defensive 
medicine  for  your  study  was  very,  very  conservative.  I  was  im- 
pressed by  your  testimony  where  it  says,  'We  define  defensive  med- 
icine as  changes  in  practice  carried  out  for  the  sole  purpose  of 
avoiding  malpractice  claims."  That  is  a  very,  very  conservative  defi- 
nition. I  think  it  was  a  wise  definition,  but  could  you  talk  a  little 
bit  more  about  how  you  define  "sole"? 

Dr.  Rubin.  Well,  we  defined  it  as  tests  that  the  medical  estab- 
lishment views  as  unnecessary  and  that  have  no  possible  benefit  to 
the  patient.  We  realize  that  there  is  always  the  odd  chance  that 
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there  might  be  a  de  minimis  positive  effect,  so  we  included  that  in 
our  definition. 

But  in  trying  to  sort  that  out,  the  examples  that  I  gave,  for  ex- 
ample, presurgical  testing,  a  group  has  concluded  that  60  percent 
of  these  are  totally  unnecessary.  The  people  that  order  these  tests 
have  absolutely  no  financial  gain.  The  anesthesiologist  does  not 
make  1  penny  more  whether  he  orders  the  tests  or  not,  because 
they  are  performed  by  the  hospital  lab  or  an  outside  lab.  So,  we 
concluded  that  the  only  reason  an  anesthesiologist  would  order 
these  kinds  of  tests  would  be  to  avoid  malpractice.  One  of  the  au- 
thors of  the  study  that  we  cite  is  chief  of  anesthesiology  at  a  major 
medical  school  in  the  Midwest. 

The  same  kind  of  situation  exists  with  electronic  fetal  monitor- 
ing. There,  we  used  the  best  judgments  of  obstetricians  and  gyne- 
cologists. The  same  would  hold  true  for  the  skull  x  rays  that  we 
used. 

Obviously,  one  needs  to  look  at  the  panoply  of  medical  practice 
if  one  is  going  to  do  this  on  a  systematic  basis.  But,  it  seems  clear 
to  us  that,  as  Ms.  Gilbert  and  others  have  pointed  out — and  we 
want  to  thank  her  for  quoting  our  study — it  is  very  difficult  to  dis- 
cern whether  somebody  practices  defensive  medicine  only  to  avoid 
medical  malpractice  or  to  incur  financial  gain.  That  is  why  we 
maintained  a  very  narrow  focus. 

We  felt  that  cost  of  excess  premiums  to  be  attributed  to  defensive 
medicine  was  only  40  percent,  rather  than  some  of  the  higher  num- 
bers that  were  used  before. 

Mrs.  Johnson.  I  think  that  is  very  interesting  about  this  study. 
It  is  a  very  conservative  definition  of  what  is  a  defensive  cost.  It 
is  also  well  documented,  the  few  specific  procedures  that  you  took, 
and  therefore  it  is  an  indication  that  over  $4  billion  a  year  could 
be  saved  is  a  very  significant  indicator,  very  significant  conclusion. 

We  had  an  exchange  on  that  with  the  preceding  witnesses  about 
things  are  only  1  percent  of  the  pie.  Nothing  is  very  much  of  the 
pie.  Health  care  reform  to  control  costs  is  going  to  have  to  control 
costs  in  every  way  it  responsibly  can,  and  if  it  can  cut  the  pre- 
miums of  malpractice,  if  it  can  eliminate  things  that  even  the  med- 
ical community  has  come  to  view  as  unnecessary,  all  of  that  is,  in 
my  estimation,  in  the  public  interest. 

And  I  think  the  examples  that  you  give  reflect  a  period  in  which 
they  developed  a  lot  of  protocols  that  have  now  come  to  be  accepted 
procedures  and  they  are  not  thought  about  any  more,  and  your 
study  is  based  on  physicians  thinking  about  them  and  looking  at 
whether  there  is  any  benefit  to  the  patient  and  I  think  that  makes 
it  a  very  valuable  study  to  us. 

Also,  I  just  want  to  mention  that  one  of  the  real  virtues  of  mal- 
practice, Ms.  Gilbert,  I  think  that  your  comments  reflect  a  recogni- 
tion of  this  and  this  whole  hearing  has  mentioned  this  in  many 
ways,  one  of  the  enormous  benefits  of  malpractice  reform  is  it  is 
going  to  create  a  far  greater  number  of  cases.  At  first,  there  is 
going  to  be  a  huge  number  of  cases  because  all  of  those  little  cases 
that  don't  have  big  money  attached  to  them  and  can't  afford  law- 
yers and  are  afraid  of  the  legal  system  will  come  forward  and  I 
would  maintain  that  that  would  give  us  the  power  to  get  at  some 
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of  the  problems  that  are  causing  negligent  behavior  or  causing  bad 
outcomes  far  earlier  in  the  system. 

If  you  look  at  all  the  people  now  who  never  get  into  the  system, 
and  the  Harvard  study  showed  how  many,  what  a  huge  proportion 
of  elderly  cases  never  get  any  attention  because  they  are  not  going 
to  be  big  dollar  awards,  they  are  not  a  very  big  deal,  they  are  just 
a  big  deal  to  the  little  person  who  got  hurt. 

So  that  while  in  your  testimony,  Ms.  Gilbert,  you  point  out  that 
reform  would  penalize  vulnerable  members  of  our  society,  failure  to 
reform  is  keeping  the  majority  of  middle  income  and  low  income 
Americans  out  of  the  system.  And  one  of  my  hopes  is  that  if  we  can 
reform  the  system  so  that  more  people  have  access,  we  will  actually 
have  far  more  knowledge  of  what  is  creating  bad  outcomes  in  our 
medical  process,  our  medical  care  community  and  we  will  be  able 
to  catch  practitioners  at  that  point  in  their  practice  where  they  are 
creating  small  problems  and  not  as  so  often  happens  wait  until 
they  have  created  a  very  big  problem  that  is  going  to  leave  some- 
body lifelong  damaged. 

So  one  of  the  things  as  we  all  go  forward  in  this  I  think  to  keep 
in  mind  is  that  our  current  system  isn't  giving  us  the  knowledge 
to  improve  it,  nor  is  it  serving  the  majority  of  Americans. 

Thank  you  for  your  really  very  good  testimony  on  both  your 
parts,  and  I  appreciate  your  staying  so  long. 

Ms.  Gilbert.  Could  I  just  respond  to  that.  Because  I  couldn't 
agree  with  you  more  that  real  reform  of  the  system  would  invite 
many,  many  more  people  into  some  kind  of  system  for  compensa- 
tion who  aren't  in  the  system  today.  It  is  listed  in  our  recommenda- 
tions that  we  should  set  up  alternatives  for  people  with  quote, 
"small  claims." 

As  you  point  out,  a  small  claim  in  the  malpractice  system  is  a 
very  large  claim  to  an  individual,  yet  they  are  shut  out  because 
they  can't  afford  to  get  a  lawyer,  to  go  to  court  on  such  small  dam- 
ages, and  we  are  wholeheartedly  in  support  of  a  system  like  that. 
However,  I  think  that  is  contradictory  to  the  kinds  of  debate  that 
went  on  today  about  reducing  costs  in  the  system. 

If  the  reform  is  aimed  at  reducing  costs  in  the  malpractice  sys- 
tem, that  is  not  consistent  with  bringing  more  people  into  the  sys- 
tem. I  think  it  would  be  very  positive  to  bring  more  people  into  the 
malpractice  system.  I  don't  think  you  are  going  to  reduce  costs  that 
way.  I  personally  don't  think  that  is  a  problem. 

I  think  we  need  to  reduce  costs  in  the  health  care  system  by  re- 
ducing administrative  costs  and  you  can  get  about  $90  billion  of 
savings  that  way,  but  not  through  the  $4  billion  that  you  could  per- 
haps get  in  the  malpractice  system  at  the  expense  of  very  seriously 
injured  people. 

So  reform  means  many  different  things  to  many  different  people. 
If  it  means  expanding  the  system,  we  support  it.  If  it  means  cap- 
ping the  damages  of  the  most  catastrophically  injured  victims,  we 
would  oppose  it. 

Mrs.  Johnson.  I  appreciate  that.  I  think  one  can  legitimately 
support  opening  up  the  system  and  still  believe  that  the  evidence 
that  we  have  gained  through  those  States  that  have  capped  puni- 
tive damages  that  really  go  to  a  very  small  number  and  do  seem 
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to  save  money  on  premiums  and  do  seem  to  have  some  real  bene- 
fits. 

One  could  take  both  those  positions,  but  I  wonder  do  you  support 
those  parts  of  our  proposals  that  would  limit  legal  fees,  that  would 
limit  contingency  fees  at  least  to  a  percentage  of  the  awards  so  that 
as  the  award  escalates,  the  lawyer's  portions  of  that  declines.  So 
that  when  a  person  is  clearly  more  seriously  damaged,  they  get  a 
larger  percentage  of  award  than  someone  for  doing  the  same  work, 
just  because  the  award  is  larger,  the  lawyer  doesn't  get  millions 
and  millions  more  dollars  or  hundreds  of  thousands  of  more  dol- 
lars? 

Ms.  Gilbert.  In  my  work  I  have  spoken  to  many,  many  victims 
who  have  brought  malpractice  cases  as  well  as  product  liability 
cases  and  other  lawsuits.  I  have  never  heard  them  complain  about 
the  amount  of  money  their  lawyer  took  from  their  award.  I  do, 
however,  hear  them  complain  vociferously  about  the  person  they 
are  suing  and  the  fact  that  they  delay  that  case  sometimes  for 
years  and  years  and  years.  Every  time  they  want  another  docu- 
ment, they  have  to  go  back  into  court  to  litigate  to  get  that  docu- 
ment. It  is  pulling  teeth  to  go  through  a  lawsuit,  generally,  against 
these  big  corporations  or  large  defense  insurance  firms. 

And  I  will  contend  they  are  doing  that  partly  because  they  are 
driving  up  their  rates.  They  get  paid  by  the  hour.  The  longer  they 
are  there,  the  more  money  that  those  defense  lawyers  make. 

That  is  where  the  money  is  getting  wasted  in  the  system.  It  is 
not  the  contingency  fee.  A  lawyer  in  the  medical  malpractice  busi- 
ness loses  80  percent  of  the  time.  Eighty  percent  of  those  cases, 
they  get  zero.  So  they  have  to  make  up  tor  that  in  the  20  percent 


Mrs.  Johnson.  And  that  is  interesting. 
Dr.  Rubin.  Sounds  like  cost  shifting,  wouldn't  you  say,  Mr. 
Chairman? 
Chairman  Stark.  It  sure  does. 

Mrs.  Johnson.  Thank  you,  Ms.  Gilbert,  and  thank  you,  Dr. 
Rubin. 

Chairman  Stark.  I  thank  the  panel  and  again  apologize  for  the 
extended  time.  Thank  you  very  much,  Doctor. 
This  hearing  is  adjourned. 

[Whereupon,  at  2:56  p.m.,  the  hearing  was  adjourned.] 
[Submissions  for  the  record  follow:] 
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STATEMENT 
of  the 

AMERICAN  ASSOCIATION  OF  BLOOD  BANKS 
to  the 

SUBCOMMITTEE  ON  HEALTH 
COMMITTEE  ON  WAYS  AND  MEANS 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

on 

MEDICAL  LIABILITY  REFORM 
Jnne  3, 1993 

Mr.  Chairman  and  members  of  the  Subcommittee: 

My  name  is  Arthur  J.  Silvergleid,  MD.  I  am  Medical  Director  and  Executive  Director  of  the 
Blood  Bank  of  San  Bernardino-Riverside  Counties  and  President  of  the  American  Association 
of  Blood  Banks  (AABB)  On  behalf  of  the  AABB,  I  am  pleased  to  have  this  opportunity  to 
submit  a  statement  regarding  the  unique  liability  concerns  facing  the  providers  of  blood  services 
and  our  need  for  medical  liability  reform. 

As  the  subcommittee  studies  the  current  medical  malpractice  system  in  the  context  of  over-all 
reform  of  the  American  health  care  system,  the  American  Association  of  Blood  Banks  (AABB) 
urges  you  to  enact  comprehensive,  nationwide  medical  liability  reform  which  covers  blood 
services.  California's  Medical  Injury  Compensation  Recovery  Act  (MICRA)  would  serve  as  an 
excellent  model  for  this  reform  Whatever  form  of  medical  liability  reform  is  chosen,  the 
AABB  urges  Congress  to  draft  this  legislation  so  that  the  providers  of  blood  services  are  clearly 
included. 

SPECIFIC  INCLUSION  OF  BLOOD  SERVICES  IN  MEDICAL  LIABILITY  REFORM 
LEGISLATION  WOULD  AVOID  COSTLY  LITIGATION 

The  American  Association  of  Blood  Banks  (AABB)  is  the  professional  medical  society  for 
approximately  2,400  community,  regional  and  Red  Cross  blood  centers,  hospital-based  blood 
banks  and  transfusion  services  and  over  8,800  individuals  engaged  in  blood  banking  and 
transfusion  medicine.  Our  member  facilities  are  responsible  for  collecting  virtually  all  of  the 
nation's  blood  supply  and  for  transfusing  more  than  80  percent  of  the  blood  used  for  patient 
care  in  the  United  States. 

The  AABB  is  dedicated  to  mamtaining  a  safe  and  adequate  blood  supply  for  the  American 
people.  However,  in  recent  years  our  membership,  which  is  virtually  all  non-profit,  has  been 
faced  with  expensive  litigation  arising  from  the  period  prior  to  1985  when  there  was  no 
laboratory  test  to  screen  blood  for  Human  Immunodeficiency  Virus  (HIV),  the  virus  that  causes 
AIDS.  While  almost  all  of  these  lawsuits  are  dismissed  pre-trial  or  won  in  court,  the  increased 
burden  in  time  and  other  resources  that  this  litigation  has  created  for  this  component  of  the 
health  care  system  has  been  staggering. 

Since  state  legislators  often  do  not  specifically  address. whether  blood  services  are  entitled  to 
the  protection  of  state  enacted  medical  liability  reforms,  this  issue  must  be  litigated  on  a  state- 
by-state  basis.  Resolution  usually  involves  complex  legal  arguments  that  result  in  lengthy 
appeals.  The  litigation  costs  for  both  sides  are  enormous.  For  this  reason,  we  are  urging  the 
drafters  of  medical  liability  reform  legislation  to  clearly  include  blood  services  anlong  health 
care  providers  covered  by  liability  reforms  in  order  to  avoid  costly  litigation  on  this  issue. 


266 


BLOOD  SERVICES  ARE  A  PART  OF  MEDICINE 

Including  blood  services  in  medical  liability  reform  proposals  would  not  only  reduce  litigation 
costs,  it  is  good  public  policy.  Blood  services  are  performed  by  highly  skilled  and  specialized 
medical  professionals,  including  physicians,  nurses,  and  allied  health  professionals.  Hospitals 
and  transfusion  recipients  rely  on  the  medical  skill  and  expertise  of  blood  service  providers  in 
collecting,  testing  and  processing  of  blood. 

Procedures  for  screening  and  testing  blood  are  inherently  medical  in  nature  and  require  strict 
adherence  to  the  highest  standards.  Blood  donors  must  be  screened  for  possible  health  risks  in 
determining  whether  or  not  to  accept  their  donation.  Once  the  blood  is  drawn,  a  number  of 
specific  medical  procedures  must  be  performed  ranging  from  hematocrit  and  hemoglobin  tests 
to  sophisticated  tests  for  hepatitis,  HIV  antibodies,  and  other  evidence  of  infectious  disease. 
These  inherently  medical  procedures  are  performed  in  an  attempt  to  insure  that  the  unit  is  as 
safe  for  transfusion  as  is  reasonably  medically  possible.  Finally,  a  blood  bank  must  "cross- 
match" the  unit  to  determine  whether  it  is  compatible  with  that  of  the  potential  recipient. 

The  procedures  performed  by  a  blood  bank  utilize  the  latest  developments  in  medical 
technology  and  require  the  exercise  of  medical  judgment.  Their  medical  services  are  performed 
for  and  are  inherent  in  the  medical  care  and  treatment  of  the  transfusion  recipient.  It  is 
therefore  natural  to  apply  medical  liability  rules  to  the  providers  of  blood  services. 

State  and  Federal  laws  and  regulations  govern  virtually  every  aspect  of  the  operation  of  blood 
banks.  Blood  centers  are  registered  with  or  licensed  by  the  FDA  and  subject  to  government 
inspections.  Many  blood  centers  are  also  inspected  and  accredited  by  the  AABB.  Blood 
service  personnel  must  conform  to  stringent  education  and  training  standards.  This  regulation 
serves  to  maintain  the  professional  standards  of  the  facilities  and  individuals  who  provide  blood 
services. 

Most  state  courts  have  interpreted  their  medical  liability  reform  statutes  to  apply  to  blood 
services.  In  California,  where  several  transfusion  AIDS  lawsuits  were  consolidated  to  resolve 
common  legal  issues,  the  courts  interpreted  California's  Medical  Injury  Compensation  Recovery 
Act  (MICRA)  to  apply  to  blood  services.  The  California  Supreme  Court  confirmed  that 
because  blood  banks  provide  a  service  that  is  inextricably  identified  with  human  health,  they  are 
health  dispensaries  entitled  to  the  liability  protections  provided  by  MICRA.  However,  where 
the  law  is  not  clear,  plaintiffs  still  often  argue  that  the  providers  of  blood  services  are  not 
covered  by  medical  liability  reforms  such  as  MICRA. 

AABB  SUGGESTS  FOCUSED  DEFINITIONS  IN  REFORM  LEGISLATION 

Medical  liability  reform  acts  often  limit  their  applicability  to  lawsuits  involving  "health  care 
services"  provided  by  "health  care  providers."  These  terms  are  defined  to  specify  which  services 
and  entities  are  covered.  To  insure  that  blood  services  are  covered,  we  recommend  that 
medical  liability  reform  legislation  define  these  terms  to  include  facilities  and  personnel  that 
provide  blood  services. 

For  example,  we  suggest  the  following  definitions: 

HEALTH  CARE  PROVIDER.-  The  term  "Health  Care  Provider"  means  any  individual, 
organization,  or  institution  that  is  engaged  in  the  delivery  of  health  care  services  that  is  required 
by  state  or  federal  law  or  regulation  to  be  licensed,  registered,  or  certified  to  engage  in  the 
delivery  of  such  services. 

HEALTH  CARE  SERVICE.-The  term  "Health  Care  Service"  means  any  service  provided  in 
connection  with  the  diagnosis  or  treatment  of  a  patient  or  donor,  including  the  acquisition, 
preparation  or  transfusion  of  any  human  blood  or  blood  components. 

CONCLUSION  ! 

Specific  language  in  national  medical  liability  reform  legislation  is  needed  to  clarify  that 
Congress  intends  the  legislation  to  be  applied  in  lawsuits  involving  blood  services.  This  would 
insure  that  uniform  liability  rules  are  applied  in  all  medical  malpractice  lawsuits. 
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TESTIMONY  OF  AMERICAN  DENTAL  ASSOCIATION 


The  American  Dental  Association  (ADA)  is  pleased  to  have  the  opportunity  to  present  its 
views  on  the  issues  relating  to  professional  liability  and  the  need  to  reform  the  present 
malpractice  system.  The  Association  agrees  with  Chairman  Stark  that  the  current  system  is 
too  costly  and  resolves  claims  in  an  inequitable  manner.  We  believe  that  comprehensive 
reform  of  the  professional  liability  system  is  necessary  if  the  proper  goals  of  such  a  system 
are  to  be  accomplished. 

The  ADA  believes  that  the  profession  should  encourage  programs  that  seek  to  reduce  the 
incidence  of  negligent  behavior.  Toward  this  end,  the  Association  has  sponsored  risk 
management  programs,  which  have  proven  to  be  effective  in  educating  practitioners  to 
techniques  and  processes  which  minimize  risk  to  patients  and  maximize  the  quality  of  care 
provided.  While  we,  of  course,  will  continue  to  stress  the  necessity  of  offering  such 
programs,  a  risk  management  program  is  certainly  no  substitute  for  comprehensive  reform. 

Studies  indicate  that  there  may  be  a  cyclical  nature  to  the  reduced  availability  or  increased 
costs  of  liability  insurance;  however,  there  are  systemic  problems  which  exacerbate  the 
situation  and  make  it  likely  that  another  crisis  is  always  "just  around  the  corner". 
In  fact,  information  published  in  1992  indicates  that  claim  frequency  is  no  longer  declining 
and  that  there  is  a  possible  renewed  acceleration  in  claim  severity.  Tort  reform  would  bring 
a  much  higher  degree  of  predictability  to  liability  costs,  significantly  decreasing  the 
frequency  and  severity  of  the  cyclical  changes  and  avoiding  the  large  rate  increases  that  can 
cause  a  crisis  environment. 

The  current  liability  system  is  unfair  to  injured  patients.  Much  of  the  money  awarded  to  the 
relatively  few  patients  who  are  compensated  through  the  current  tort  system  is  absorbed  by 
the  system's  overhead.  The  RAND  Corporation  has  estimated  that  only  43%  of  money  spent 
on  liability  litigation  is  received  by  the  injured  party.  Other  studies  have  estimated  this 
figure  could  be  as  low  as  30%. 

In  many  instances  patients  wait  for  years  to  have  their  cases  resolved.  A  1987  General 
Accounting  Office  (GAO)  study  of  claims  closed  in  1984  established  that  the  average  time 
from  the  filing  of  a  claim  to  its  disposition  was  approximately  25  months. 

The  current  liability  system  does  not  serve  patients,  providers  or  the  public  well.  Too  often, 
competent  practitioners  are  needlessly  confronted  with  unfounded,  yet  costly,  litigation. 
Also,  the  public  is  shortchanged  by  a  system  that  adds  to  the  cost  of  health  care  through 
increased  professional  liability  premiums  and  defensive  medicine. 

To  address  the  problems  with  the  current  liability  system,  the  Association  recommends  a 
federal  legislative  initiative  that  incorporates  the  following  provisions: 
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Uniform  Standards  for  Medical  Liability  Claims 

o        Periodic  payment  of  future  damages  over  $100,000. 
o        $250,000  limit  on  non-economic  damages. 

o        Mandatory  offsets  for  collateral  sources  ~  claimant  receives  credit  for  out-of- 
pocket  expenses  paid  to  acquire  collateral  source. 

o        Plaintiffs  attorney  fees  limited  by  sliding  scale. 

o        Proportionate  liability  among  all  parties  ~  each  defendant  is  liable  for  the 
percentage  of  damages  caused  by  that  defendant. 

o        Expert  affidavit  ~  any  claim  filed  in  court  or  an  ADR  proceeding  must  be 
accompanied  by  an  affidavit  from  an  individual  qualified  to  be  an  expert 
witness  asserting  that  the  claim  has  merit. 

Alternative  Dispute  Resolution 

o        Federal  support  of  state  demonstration  projects  to  evaluate  the  merits  of  ADR 
proposals  designed  to  divert  claims  from  the  civil  justice  system  and  resolve 
them  faster  and  more  cost-effectively. 

o        Any  ADR  demonstration  program  should  be  evaluated  by  the  federal 
government  after  five  years  to  determine  its  effectiveness. 

Practice  Parameters/Guidelines 

o        Federal  support  for  the  evaluation  of  present  and  future  state  demonstration 

projects  to  examine  the  potential  for  practice  parameters/guidelines  to  improve 
patient  safety  and  discourage  "defensive"  medicine. 

o        The  federal  government  should  evaluate  the  effectiveness  of  this  approach  after 
five  years. 

Federal  Preemption  of  State  Laws 

The  above  uniform  standards  of  federal  law  should  preempt  corresponding  provisions 
of  state  law  unless  the  latter  are  at  least  as  strict. 
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Scope  of  Reform 

The  above  reforms  should  apply  to  any  claim  arising  from  health  care  services  offered 
by  health  care  professionals  or  institutional  providers  in  any  state  or  territory. 

Finally,  there  has  been  a  great  deal  of  discussion  recently  that  the  Administration's  health 
system  reform  proposal  may  propose  broad  implementation  of  an  "enterprise  liability" 
concept  which  would  supplant  the  traditional  individual  practitioner  liability  in  all  instances 
where  it  is  practicable.  This  concept  has  generally  been  applied  to  physicians  and  hospitals, 
in  which  case,  liability  would  be  transferred  from  the  individual  physician  or  hospital  to  the 
network  or  health  plan. 

While  the  ADA  has  no  formal  policy  on  enterprise  liability  as  such,  our  initial  reaction  to 
such  a  proposal  is  that  "enterprise  liability"  would  not  be  feasible  for  dentistry  given  the 
practice  modalities  of  the  profession.  The  majority  of  dentists  are  solo/general  practitioners 
who  neither  practice  within  a  network  or  under  an  organized  health  plan.  This  type  of 
system  would  not  reduce  the  risk  of  individual  liability  or  the  need  for  liability  insurance, 
and  it  could  increase  the  liability  exposure  of  some  by  offering  additional  "deep  pockets"  to 
plaintiffs'  attorneys.  To  assure  that  liability  insurance  is  available  and  affordable,  to 
guarantee  that  the  public  has  appropriate  access  to  the  courts  under  a  reasonable  liability 
system  that  is  fair  and  equitable,  the  Congress  should  pass  real  liability  reforms  similar  to 
those  listed  above. 

The  ADA  believes  that  tort  reform  remains  the  best  means  of  creating  a  liability  system 
responsive  to  the  needs  of  all  affected  parties  and  that  reforming  the  system  will  go  a  long 
way  to  reducing  health  care  costs.  We  urge  that  tort  reform  be  implemented  as  soon  as 
possible  and  that  it  not  be  dependent  on  the  passage  of  comprehensive  health  care  reform. 

Mr.  Chairman,  we  appreciate  the  opportunity  to  present  our  recommendations  and  look 
forward  to  working  with  you  and  your  staff  as  the  issue  of  professional  liability  reform  is 
addressed  by  Congress. 
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MALPRACTICE  AND  HEALTH  CARE  REFORM 


Malpractice  has  to  be  part  of  health  care  reform.  In  a  greedy  society  where  we 
have  lawyers  who  will  do  anything  for  a  buck,  whether  ethical  or  not,  we  must  control 
the  attacks  on  good  descent  American  physicians.  Lawyers  have  a  very  poor  reputation 
in  America,  not  because  they  do  such  great  things  for  Americans,  but  because  many 
cannot  be  trusted.  Then  they  run  for  Congress  and  again  hurt  Americans,  innocent 
children  in  the  womb  of  mothers,  and  now  forcing  homosexuality  on  moral  Americans 
as  a  powerful  ego  trip.  It  must  be  noted  that  lawyers  generally  have  a  poor  reputation, 
whether  inside  Congress  or  not,  and  this  opinion  paper  will  concentrate  on  those 
attorney's  who  abuse  the  system  of  litigation  against  physicians. 

To  begin,  PRO-PHYSICIAN  NETWORK  supports  physicians  who  use  normal  standards 
of  health  care  to  heal  patients.  We  do  NOT  favor  those  who  abuse  standards  and 
deliberately,  or  irresponsibly  harm  patients.  These  few  deserve  discipline  for  their  poor 
conduct. 

To  make  this  condensed  for  the  record,  we  want  Congress  to  know  what  we 
believe  on  this  issue. 

*  We  believe  jury  selection  should  be  "peers"  and  not  people  who  are  remotely 
biased  against  physicians,  or  those  who  are  ignorant  about  the  complicated  art  of 
healing  the  human  body.  Often,  a  jury  has  no  physicians  or  medical  personnel  who 
understand  the  medical  system,  and  know  the  difference  between  a  "bad  outcome" 

and  malpractice.  Juries  should  be  all  physicians.  If  you  can  get  the  same  specialty,  this 
would  even  be  better.  Let  us  not  pick  "lottery"  seekers  as  our  juries  and  see  how  many 
millions  we  can  award  to  an  alleged  victim. 

*  We  believe  a  patient  who  has  a  claim  against  a  physician  should  pay  out  some 
money  up  front.   Contingency  offers  those  with  no  case  at  all,  some  settlement  even 
outside  the  court,  as  a  descent  physician  does  not  want  to  tangle  his/her  life  up  for  two 
or  three  years,  even  when  the  claims  may  be  false  and  he/she  is  innocent.  By  paying 
an  attorney  up  front,  this  will  weed  out  many  "lottery*  losers  who  are  to  cheap  to  buy 

a  lottery  ticket,  so  they  sue  a  physician.   For  poor  cases,  it  is  like  any  other  civil  suit. 
There  are  "special  interest"  groups  and  lawyers,  or  the  government  needs  to  make  legal 
services  like  health  care  and  abortion-  tax  the  heck  out  of  everyone  and  offer  this  free 
as  a  "right"  to  everyone. 

*  Because  of  the  abuse  by  judges  and  attorneys,  many  of  our  excellent  OB-GYN 
physicians  have  quit  doing  OB  and  delivering  babies.  We  are  losing  very  productive 
physicians  and  the  latest  survey  of  OB— GYN  physicians  says  that  12  percent  have  quit 
OB  directly  because  of  malpractice  abuse. 

*  We  believe  the  public  needs  to  be  educated  on  the  difference  between  a  bad 
outcome,  and  malpractice.  If  a  patient  is  bleeding  inside  and  already  dying,  and  a 
physician  gets  involved  and  tries  to  save  him,  but  he  dies,  this  is  not  the  physician's 
fault.  The  public  acts  like  physician's  are  God  and  can  fix  everything.  The  fact  is,  the 
patient  would  have  died  anyway.  So  why  blame  the  physician.  Just  so  grief  can  be  pad- 
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ded  with  a  million  dollars?  Have  we  become  an  irresponsible  nation  to  blame  others 
instead  of  taking  self-responsibility  for  our  lifestyles? 

*  Forty-three  percent  of  rural  Texas  physicians  reported  they  limited  or  eliminated 
obstetrical  and  surgical  procedures.  They  are  needed,  but  as  long  as  we  blame  the 
doctor  for  everything  that  happens,  and  not  the  individual,  we  all  lose  in  Texas  and 
everywhere  else  this  is  happening. 

*  Ninety  percent  of  the  cost  of  immunizations  is  liability  insurance.  If  these  drugs 
are  that  dangerous,  don't  pump  them  into  our  children.  If  they  are  right  to  pump  into 
our  children,  why  all  the  complications  and  lawsuits? 

*  In  the  70's,  13  U.S.  pharmaceutical  companies  conducted  research  in  fertility 
and  conception.  In  1988  there  was  only  one.  To  mess  with  the  female  system,  whether 
infertility  to  abortion,  there  are  problems.Women  are  harmed,  will  always  be  harmed,  and 
this  will  create  lawsuits.  To  lie  to  the  public  and  attest  everything  is  safe,  is  not  fair 

or  right. 

*  There  should  be  a  "pre-trial"  with  three  medical  doctors  of  the  same  specialty, 
one  the  judge  picks,  one  the  plaintiff  picks,  and  one  the  defendant  picks,  and  a  decision 
as  to  whether  there  is  validity  to  the  suit  is  done  here.  If  true  malpractice  is  voted  from 
2  out  of  three  of  these  physicians,  then  case  goes  to  trial.  If  there  are  probe!  ms,  but  no 
malpractice,  but  disciplinary  action  or  education  is  warranted  so  it  does  not  happen 
again,  then  the  physician  is  disciplined  and  put  into  the  National  Data  Bank  with  an 
explanation  of  the  events.   If  the  outcome  is  bad,  and  the  physician  did  everything 
according  to  proper  medical  standard,  the  case  ends  here.  This  will  save  time,  money 
and  emotional  drainage  for  innocent  physicians. 

*  There  should  be  fast  trials-  within  6  months  and  trial  should  begin.  Several 
years  of  waiting  and  to  go  through  stress  knowing  you  have  to  go  through  this  and  you 
are  innocent-  can  hurt  good  physicians.  We  believe  time  lengths  of  2-4  years  is  bad 
because  the  plantiff  gathers  every  piece  of  dirt,  even  if  it  is  not  relevant,  and  maybe 
only  10  percent  pertains  to  the  case,  but  he/she  damages  the  physician  morally  and 
mentally  anyway.  This  is  unfair. 

*  Because  of  this  system,  more  tests  and  procedures  are  done  to  protect  the 
physicians.  They  puts  a  higher  cost  on  health  care,  and  everyone  loses. 

*  Physicians  are  human.  They  are  never  perfect,  so  they  should  never  be  help 
accountable  for  perfection.  Mistakes  are  made  in  every  field.  Even  Congress  makes 
mistakes.  Even  lawyers.  Why  must  only  the  physician  be  held  accountable  for  every 
little  thing  done.  Can't  they  be  human  also? 

*  Medical  malpractice  premiums  in  England  are  one-ninth  of  what  an  American 
physician  pays.  As  the  Honorable  Pete  Stark  travels  and  searches  for  the  truth  of 
health  care,  may  he  also  see  why  they  are  so  low,  and  make  our  premiums  this  low 
also.  Or  would  he  step  on  fellow  colleagues  toes  who  are  attorneys  and  protect  their 
rights  over  physician's.  Now  that  the  President,  and  Hillary  and  both  attorneys,  we'll 
see  what  they  do  in  health  care  reform  when  attorney's  are  involved. 

•In  San  Antonio,  Texas,  medical  and  non-medical  people  are  joining  together  in 
a  movement  called  "San  Antonians  Against  Lawsuit  Abuse."  Their  motto  is  "Law  Suit 
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Abuse.  We  all  pay.  We  all  lose.  People  are  tired  of  this  system  and  want  relief  for 
physicians  before  we  lose  good  ones,  and  the  system  encourages  sleek  ones  to  play 
games  with  the  lawyers. 


Abraham  Lincoln  once  said,  "Discourage  litigation.  Persuade  your  neighbors  to 
compromise  whenever  you  can.  Point  out  to  them  how  the  nominal  winner  if  often  the 
real  loser  in  fees,  expenses,  and  waste  of  time."  He  was  a  good  Republican  with 
moral  belifs  to  help  people-  not  destroy  them. 


Malpractice  can  damage  a  country,  and  split  it  like  the  abortion  issue.  They  both 
have  one  thing  in  common.  They  try  to  destroy  good  innocent  people  because  of  selfish- 
ness and  greed. 


Rick  S.  Blauvelt,  BA.MHM 
President/CEO 
PRO-PHYSICIAN  NETWORK 
14215  Modest  a  Place 
San  Antonio,  TX  78247 
210-490-7478 
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A.  LEE  SANDERS 

ATTORNEY  AT  LAW 

43363  Banda  Terrace 
Fremont,  California  94539 
(510)  490-0171  •  fax  (510)  490-7024 


May  8,  1993 


Hon.   Pete  Stark 

House  of  Representatives 

239  Cannon  House  Office  Bldg. 

Washington,   D.C.  20515 


RE:  Health  Care  Reform-Medical  Malpractice 


Dear  Pete: 


I  am  dismayed  by  the  May  6,  19  93  story  in  The 
Recorder  to  the  affect  that  the  Clinton  Administration 
is  considering  the  demand  of  the  American  Medical 
Association  (AMA)  that  non-economic  damages  in  medical 
malpractice  cases  be  limited  to  $250,000.  A  copy  of 
that  story  is  enclosed. 

The  Legislature  and  Governor  of  California  caved 
in  to  such  demands  in  19  75  and  passed  what  came  to  be 
Civil  Code  Section  3333 . 2 (b ) ,  which  imposes  such  a  cap 
in  our  State.  It  is  unfair  special  interest  legislation 
that  has  deprived  horribly  injured  innocent  patients  of 
full  and  fair  compensation  for  harm  caused  by  the 
negligence  of  health  care  providers. 

Just  one  such  story  will  make  my  point.  A  man  in 
his  fifties  had  cancer  of  one  kidney  and  was  operated 
on  at  the  Long  Beach  Memorial  Hospital.  The  doctors 
removed  the  wrong  kidney  and  he  was  left  with  no 
kidneys.  His  life  expectancy  was  reduced  by  13  years 
and  the  jury  awarded  him  full  and  fair  non-economic 
damages  of  well  over  $1,000,000.  But,  because  of 
Section  3333.2(b)  the  trial  judge  was  required  to 
reduce  the  award  to  $250,000. 

This  innocent  patient  was  forced  against  his  will 
to  subsidize  lower  medical  malpractice  insurance 
premiums  for  the  highest  paid  profession  on  average  in 
California.  (As  of  last  year,  according  to  the  AMA,  the 
average  annual  income  of  its  members  was  over 
$190,000) . 
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The  incidence  of  medical  malpractice  in  the  U.S. 
is  no  small  matter.  According  to  Ralph  Nader  there  are 
at  least  80,000  deaths  per  year  in  the  U.S.  caused  by 
medical  malpractice  in  hospitals.  Enclosed  please  find 
copies  of  two  stories  written  by  him.  His  projections 
were  based  on  research  by  the  Harvard  Medical  School, 
which  I  am  sure  was  conservative  in  determining  its 
numbers.  Hence,  the  true  figure  is  probably  more  than 
80,0  00.  Also,  those  numbers  do  not  include  medical 
malpractice  deaths  outside  of  hospitals. 

Doctors  cause  1.4  times  more  deaths  of  Americans 
in  one  year  than  did  the  Viet  Cong  in  13  years  of  war 
in  Southeast  Asia.  In  the  last  13  years  doctors  have 
killed  more  Americans  than  all  those  who  lost  their 
lives  in  all  of  the  wars  involving  Americans  since 
1775.  (According  to  THE  WORLD  ALMANAC  AND  BOOK  OF 
FACTS-1993,  page  698,  the  total  lives  lost  in  those 
wars  was  1,044,155). 

How  many  injuries  other  than  deaths  are  caused  by 
medical  malpractice  each  year  in  the  U.S.? 

Since  I  am  not  a  medical  malpractice  specialist  I 
do  not  have  much  information  about  that  question.  But, 
recently  the  U.S.  Centers  for  Disease  Control  released 
a  report  on  births  by  Caesarean  section.  The  story  in 
the  New  York  Times  of  April  23,  1993  is  enclosed.  The 
Centers  have  found  that  each  year  doctors  perform 
349,000  unnecessary  births  by  Caeserean  section  out  of 
a  total  of  966,000'  Caeserean  section  births.  Hence, 
36.13%  were  not  necessary.  I  heard  on  KCBS  this  morning 
that  it  cost  on  average  about  $3,000  more  to  do  such  a 
procedure  as  compared  to  a  normal  birth.  Hence,  the 
public  pays  no  less  than  $1,047,000,000  in  unnecessary 
medical  expenses.  I  am  sure  that  the  Centers  were  very 
conservative  in  making  the  calculation  of  349,000, 
knowing  there  work  would  be  challenged  by  the  medical 
establishment . 

How  many  other  unnecessary  operations  are 
performed  each  year  in  the  U.S.? 

The  purpose  of  this  letter  is  to  request  that 
before  any  health  care  reform  is  debated  on  the  floor 
of  the  House,  that  there  be  public  hearings  on  and 
facts  gathered  as  to  the  following  issues: 
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1.  How  many  deaths  in  the  U.S.  each  year  are 
caused  by  medical  malpractice? 

2.  How  many  injuries  in  the  U.S.  each  year 
are  caused  by  medical  malpractice? 

3.  What  is  the  increase  in  the  cost  of 
medical  care  caused  by  medical 
malpractice? 

4.  What  are  the  economics  of  the  medical 
malpractice  insurance  industry? 

5.  What  can  and  should  be  done  to  reduce  the 
occurrence  of  medical  malpractice  in  the 
U.S.? 

6.  How  much  money  was  contributed  by  the 
health  care  establishment  to  members  of 
Congress  and  to  the  Clinton  campaign? 


I  believe  that  the  American  people  have  a  right  to 
know  the  truth  about  these  questions  as  a  part  of  the 
process  of  creating  a  well  thought  out  health  care 
reform  plan. 

If  the  Congress  and  the  Administration  are  going 
to  give  such  unfair  financial  benefits  to  the  medical 
establishment  in  exchange  for  support  on  health  care 
reform,  then  I  believe  that  they  have  a  moral  duty  to 
know  the  harmful  consequences  of  any  such  deal  on 
innocent  victims  of  medical  malpractice. 

In  my  judgment  it  is  outrageous  to  give  the 
wealthiest  profession  in  the  U.S.  financial  benefits 
paid  for  by  the  innocent  victims  of  medical 
malpractice . 
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My  intention  is  to  seek  from  professional  friends, 
who  are  medical  malpractice  specialists,  more  factual 
information  about  these  issues  and  pass  it  on  to  you. 


P.S.  When  Section  3333.2  was  passed  in  1975  the 
California  Medical  Association  was  one  of  the 
largest,  if  not  the  largest,  maker  of  campaign 
contributions  to  members  of  the  Legislature. 
There  political  money  paid  off  and  innocent 
victims  of  medical  malpractice  paid  the  real 
price . 


ALS/dm 
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LIBERAL  OPINION    March  29,  1993    Page  8 


Special  Interests  Shaping 
Health  Care  Reform 


Watch  out  folks,  the  strategy  of  the 
Clinton  task  force  on  heal*  care  reform  is 
becoming  all  too  clear.  • 

Racing  to  meet  a  self-imposed  May  1, 
1993  deadline  for  the  White  House  s  pro- 
posal to  Congress,  dozens  of  White  House 
staff ,  directed  by  Hillary  Clinton,  and  hun- 
dreds of  consultants  are  weaving  a  restruc- 

In  The  Public  Interest  v 

hiring  of  one-seventh  of  our  national 
econW'n»atis$925bUUoninhealthcare 

bills  in  1993  alone. 
'  The  White  Hou.se  is  proceeding  on  two 
tracks  here.  One  track  ostentatiously  de- 
clares that  the  task  force  will  not  meet  with 
special  interest  groups.  Hillary  and  the 
cameras  go-out  around  the  country  to  meet 
the  people  and  bear  their  complaints  and 
desire  for  universal  health  care  coverage. 
Back  at  the  White  House,  academics  from 
universities  and  think  tanks  go  to  and  fto 
consulting.  Look  Ma,  no  lobbyists  invtted. 

CUnton's  track  two  is  far  less  flamboy- 
ant and  media-drenched.  The  name,  shape 
andnourishrnentofCh^ton'sernerguigplan 
comes  fromJacksonHole,WyMrungGroup. 
There  for  many  months  members  of  the 
upper  crust  have  been  privately  meeting, 
deciding,  then  fanning  out  and  spreading 
their  proposal  called  "managed  competi- 
tion" to  the  business,  academic,  political 
and  media  worlds. 

They  virtually  own  the  New  York  Times 
editorial  position  througbastaff  writer  who 
was  a  protege  of  one  of  the  Jackson  Hole 


Let  the  president  Of  Consumers  Union, 
RhcdaHKarpato.describewhai  the  Times 
called  "Hillary  Clinton's  Potent  Brain 
Trosu"  "The  list  of  35  key  participants 
read  s  like  a  "Who' s  Who"  of  health  special 
interests:  top  executives  of  six  insurance 
companies,  three  pharmaceutical  compa- 
nies, two  hospitals,  three  HM-O.'  s,  physi- 
cian groups,  four  business  groups,  a  data 
processing  giant  and  a  pacemaker  manu- 
focturer.  In  addition,  there  are  five  academ- 
ics —  three  with  medical  degrees  —  and 
five  political  leaders.  Prominent  are  the 
heads  of  the  American  Medical  Associa- 
tion and  the  Pharmaceutical  Manufacturers 


"Whatever  differences  may  exist  among 
its  members,"  Ms.  Karpatkin  says,  "the 
JacksonHole  Group  liasapowerful,  shared 
interest  in  preserving  as  much  asit  can  from 


"Managed  competition"  envisions  die 
formation  of  giant  health  insurance  pur- 
chasing cooperatives,  composed  of  busi- 
nesses and  individuals,  which  would  con- 
nect  with  a  giant  health  care  provider  (like 
HMOs)  to  provide  a  minimum  health  care 
packages  If  you  want  more,  you  pay  more. 
Everybody  by  the  end  of  the  decade  would 
be  covered  and  billions  of  dollars  to  cover 
the  poor  will  come  from  taxes,  such  as  sin 
taxes  (tobacco,  alcohol,  etc.). 

The  Jackson  Hole  group  believes  mat 
these  big  buyer-big  seller  negotiations  will 
incite  market  competition  and  greater  effi- 
ciencies. 

Without  going  into  the  ailments  of  this 
plan  (a  later  column  will  do  that),  it  is 
interesting  to  observe  how  the  major  corpo- 
rate and  professional  players  are  falling  in 
line.  Among  others,  the  American 


turers  Association  and  most  recently,  a 
group  of  employers  calling  themselves 
HEAL,  are  openly  signing  on  to  "managed 


Clinton  wants  all  these  players  on  board  . 
behind  his  May  1  st  plan.  That  would  make  ' 
passage  of  the  plan  through  Congress 
quicker  and  Clinton  can  say  he  kept  bis 
promise.  But  at  what  price  to 
consumers? 

Already  Clinton  is  offering  the  support- 
ive vested  interests  sweeteners.  In  an  obvi- , 
ous  leak  to  the  New  York  Times  eurlierthis 
month,  the  White  Houselet  itbeknown  that 
in  return  for  limits  on  doctors'  fees  (a  sine 
quo  non  anyway  for  any  kind  of  reform  lo 
contain  costs),  the  Clinton  Administration 
would  propose  restrictions  on  medical 
malpractice  lawsuits. 
.  Nothing  in  the  leaker  documents  to  the 
Times  recognized  the  need  to  do  something 
about  preventing  medical  malpractice  which 
takes  over  80,000  lives  a  year  just  in  hos- 
pitals (extrapolation  from  a  recent  land- 
mark Harvard  study  of  New  York  hospi- 

^The focusjnstead  was  on  maki ng  it  harder 
for  the  most  seriously  harmed  patients  to 
secure  adequate  compensation  forfhctrpain, 
suffering  and  longterm  expenscsby  capping 
arbitrarily  from  Washington  what  damages 
state  juries  and  judges  can  award- 

Nothing  was  said  in  these  documents 
about  limiting  the  almost  embarrassing 
profits  of  the  medical  malpractice  insur- 
ance companies  who  are  gouging  physi- 
cians with  high  premiums  and  paying  out 
proportionately  less  and  less  to  victims. 

Get  ready  for  a  disappointment  on  May 
1  st  or  get  ready  for  a  grass  roots  reaction  by 
people  everywhere  that  spells  the  follow- 
ing message  to  the  Clintons  — ^"no  more 
con  jobs  in  the  name  of  reform  " 


©i»3  Ralph  N*kr 


These  vested  interests  want  to  preserve 
ic  essence  of  the  status  quo  and,  in  turn, 
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LIBERAL  OPINION      April  5,   1993     Page  1 


Medical  Lobby  Bungles 
Malpractice  Epidemic 


The  American  Medical  Association 

(AMA)  came  to  Washington,  D.C  the  other 
day  with  1000  physicians  to  lobby  the 
Clintons  and  the  Congress  on  health  care 
policy.  They  gathered  in  the  Mayflower 
Hotel  on  Connecticut  Avenue  and  then 
fanned  out  to  Capitol  Hill  to  see  what  re- 
sponse they  would  receive  from  all  those  . 
politicians  greased  by  millions  of  dollars  of 
campaign  contributions  from  AMA  Politi- 
cal Action  Committee  and  affiliates. 

The  medical  lobby,  led  by  the  AMA, 
blocked  President  Harry  Truman  in  the 
early  Fifties  from  enacting  national  health 
insurance.  That  was  a  devastating  blow  to 
millions  of  Americans  in  subsequent  years 
who  could  not  afford  health  care  and  had  no 
one  to  help  them  counter  the  powerful  AMA 


payment  of  doctors'  bills.  For  yearsther* 
was  no  organized  force  agStSXT 


referrals  to  laboratories  and  other  physi- 
cian owned  centers  whose  conflict  of  inter- 
ests increase  die  number  and  costs  of  pro- 
cedures. And  it  wants  to  make  victims  of 
serious  doctor  malpractice  have  an  even 
harder  time  obtaining  compensation  for 
often  horrible  injuries. 

What  is  so  notable  about  the  AMA  is  its 
absence  of  any  compassion  for  the  hun- 
dreds of  thousands  of  Americans  yearly 
who  are  killed,  injured  or  rendered  sick  by . 
bad  doctors  and  bad  hospitals.  The  word 
"malpractice"  does  not  convey  the  agony 
of  the  kind  of  negligence  or  worse  that  one 
California  physician  once  called  "mind- 
boggling". 

The  most  careful  study  of  medical  mal- 
practice was  published  in  1990  by  the 
Harvard  School  of  Public  Health  for  the 
NY  Department  of  Public  Health  on  rural, 
suburban  and  urban  hospitals  in  New  York 
state.  Their  very  conservative  estimate  of 
the  number  of  people  in  the  Empire  state 
who  died  in  hospitals  due  to  malpractice, 
projected  nationwide  to  80,000  Americans 
a  year,  illustrates  some  of  the  scope  of  this 
institutional  violence.  Add  to  that  casualty 
toll  the  number  of  injuries  and  illnesses  and 
one  can  sense  its  seriousness.  By  compari- 
son, about  40,000  people  will  die  on  the 
highways  this  year. 

So  instead  of  the  AMA  launching  a  ma- 
jor drive  to  toughen  die  peer  review  sys- 
tem, to  strengthen  the  medical  licensing 
review  boards  in  the  fifty  states  and  to 
focus  on  prevention  of  this  toll  of  trauma 
and  infection,  this  stubborn  guild  spends 
its  muscle  on  legislatures  to  weaken  rights 
of  victims  to  obtain  justice,  to  have  their 
day  in  court,  ifjecessary. 

So  wagon-circling  is  the  AMA  that  when 
they  refer  to  the  malpractice  crisis,  they 


mean  the  litigation,  not  the  malpractice 
.epidemic  of  death  and  injury  itself. 

Actually,  the  volume  of  payouts  for  ver- 
dicts and  settlements  for  malpracticed  pa- 
tients has  been  falling  in  the  past  five  years 
relative  to  the  overall  amount  spent  on 
health  care.  In  1991,  the  latest  available 
figures,  the  total  was  under  $3  billion  or 
what  this  country  spends  on  dog  food.  As 
for  the  premiums  collected  by  the  very 
profitable  malpractice  insurance  compa- 
nies, the  doctors  and  hospitals  paid  nearly 
$4.9  billion  or  only  six-tenths  of  one  per- 
cent of  what  was  spent  on  health  care  that 
year. 

Last  week,  the  AMA  office  in  Chicago 
was,  asked  whether  the  Association  had 
information  on  how  many  deaths  and  inju- 
ries were  attributed  to  malpractice?  No 
information  said  the  spokesperson.  Well, 
then,  how  many  malpractice  suits  against 
doctors  were  there?  No  information,  said 
the  spokesperson.  The  AMA  knows  the 
best  estimates,  but  doesn' t  want  the  public 
to  know. 

Confronted  by  these  deflating  figures, 
the  AMA  cries  out,  "but  there  are  the  costs 
of  defensive  medicine."  Where  is  the  hard 
data  to  show  that  all  such  procedures  and 
operations  are  due  to  fear  of  malpractice 
claims  and  not  simply  fee  generating  busi- 
ness or  just  careful  medical  practice? 

The  Congressional  Office  of  Technol- 
ogy Assessment  is  in  the  middle  of  a  two 
year  study  of  so-called  "defensive  medi- 
cine." The  researchers  have  found  no  "good 
data"  on  "defensive  medicine."  What  they 
are  finding,  observers  suspect,  is  that  more 
than  a  little  "defensive  medicine"  is  itself  a 
form  of  medical  malpractice. 

©15*3  Ralph  Nftder 
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349,000  Caesareans  in  '91  Called  Unnecessary 


ATLANTA,  April  22  (AP)  —  Doctors 
performed  340,000  unnecessary  Cae- 
sareans in  this  country  in  1991  at  a  cost 
to  the  nation  of  more  than  $1  billion,  the 
Centers  tor  Disease  Control  and  Pre-' 
vcnlion  said  today.  ' 

But  the  number  of  mothers  who  de-, 
livered  vaginally  after  a  previous  Cae- 
sarean is  rising  to  108,000  in  1991  —  or: 
24.2  birlhs  per  100  deliveries,  up  from! 
20.4  in  1990,  according  to  .the  latest, 
figures  from  the  agency. 

"Thai's  the  good  news,"  said  Dr. 
Sidney  Wolfe  of  the  Consumer  gftup 
Public  Citizen  in  Washingloa  "Women 
need  to  know  that  the  fact  they  had  a  C- 
scclion  once  docs  not  mean  they  have 


to  have  c-secudns  from  then  on." 

Among  the  966,000  Caesarean  deliv- 
eries in  1991,  about  35  percent  were 
repeats.  The  overall  Caesarean  rate 
was  23.5  per  100  birlhs,  unchanged 
from  1990.  Only  Brazil  and  Puerto  Rico 
reported  higher  rates. 

Federal  health  officials  hope  to  low- 
er the  rate  in  the  United  States  tq  15 
Caesareans  per  100  births  by  the  turn 
of  the  century,  a  rate  the  Centers  for 
Disease  Control  deems  medically  ap- 
propriate. But  the  goal  will  probably 
not  be  met,  Said  Selroa  Taff el,  a  statis- 
tician at  the  agency.. , 

"It's  going  to  be  extremely  diffi- 
cult," Ms.  faff  el  said.  "We  would  have 


to  have  a  rather  large  reduction  in  the 
primary  Caesarean  rale,  and  the  pri- 
mary rale  has  not  changed  substantial- 
ly since"  1986." 

The  American  College  of  Obstetri- 
cians and  Gynecologists  has  also  said 
thai  the  Caesarean  rate  was  too  high 
bul  has  opposed  setting  a  national  tar- 
gel  rate.  , 

Kare  at  one  time,  Caesarean  sec- 
tions, the  surgery  in  which  an  obstetri- 
cian cuts  open  the  uterus  lo  deliver  the 
babyi  can  cause  infection  and  longer 
hospital  stays.  But  the  rate  soared, 
from  10.4  birlhs  per  100  in  1975  to  24.7 
birlhs  for  every  100  in  1988. 
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Giving  and  Taking  Away 

MICRA  recovery  caps  have  sought  to  restrain  . 
malpractice  premiums  at  the  price  of inadequately 
compensating  the  injured 


By  LINDA  M.  BALDWIN, 

JAY  LEE, 

TANYA  NERO 

and  QUANG  NGUYEN 

In  1975,  the  California  Legislature 
enacted  the  Medical  Injury  Compensation 
Reform  Act  to  avert  a  crisis  in  suit-related 
health  care  costs.  The  statute  allows  for  a 
$250,000  noneconomic  damages  cap  and 
the  dispersion  of  payments  when  recovery 
is  equal  to  or  over  $50,000.  These  provi- 
sions have  caused  a  great  deal  of  contro- 
versy. 

Those  who  support  the  cap  believe  it  is 
an  effective  way  to  lower  Insurance  pre- 
miums because  it  eliminates  huge  noneco- 
nomic damage  awards.  Further,  the  disper- 
sion of  payments  can  mitigate  the  burden 
that  a  lump-sum  payment  may  place  on 
insurance  companies.  However,  because 
victims  often  accrue  huge  medical  bills, 
they  need  immediate  and  full  compensa- 
tion. Moreover,  critics  argue  that  the  cap 
discriminates  and  Imposes  an  undue  bur- 
den on  those  most  severely  injured,  espe- 
cially young  children. 

Although  MICRA  may  have  been 
enacted  with  good  intentions,  it  is  fraught 
with  problems.  It  is  imperative  that  the 
Legislature  take  measures  that  will  lower 
malpractice  insurance  premiums  while 
ensuring  adequate  compensation.  Propos- 


als that  merit  serious  consideration  from 
the  Legislature  include  eliminating  die. 
recovery  cap,  rcatructaring  the  Board  of 
Medical  Quality  Assurance,  and  initiating 
a  lump-sum  payment  option  that  is  sup- ' 
ported  by  tie  MICRA  Compensation 

Under  current  law,  an  injured  plaintiff  is  j 
limited  to  $250,000  for  the  remainder  of  » 
her  or  his  life.  MICRA  does  not  take  into 
account  age,  life  expectancy,  overwhelm- 
ing medical  expenses  and  heightened  cost 
of  living.  Critics  argue  that  exorbitant 
noneOTbomjc  damage  awards  are  bank- 
rupting Insurance  companies.  However, - 
Urge  damage  swards  are  rarely  given. 
Ftiti  v.  Permantntt  stated  that  in  the  years 
prior  to  the  enactment  of  MICRA  "a  max- 
imum of  14  victims  received  compensa- 
tion over  $250,000  with  both  noneco- 
nomic and  economic  damages  combined." 
Insurance  companies'  efforts  to  reduce 
and  control  the  rising  costs  of  medical 
malpractice  insurance  premiums  should 
not  dictate  how  we  compensate  'inured 
victims. 

Next,  the  Board  of  Medical  Quality 
Assurance  needs  revamping.  A  1989 
itudy  by  the  Center  of  Public  Interest  Law 
revealed  that  of  6,000  iMlpractice  com- 
plamts  heard  by  the  board  in  1967  only  42 

.  .   1 —  —        ■-■»'-"  of 


.  licenses.  Currently,  the  majority  of  the 
board  is  comprised  of  physicians  who  nei- 
ther have  the  time  nor  objectivity  to  effec- 
tively review  their  colleagues.  The  board 
should  also  include  arbitrators  and  con- 
sumer advocates.  The  changed  makeup  of 
this  panel  would  facilitate  impartial  deci- 
sions and  encourage  greater  disciplinary 
action. 

Finally,  a  lump-sum  payment  option 
should  be  considered,  This  payment  sys- 
tem would  replace  the  current  periodic 
payment  scheme  by  allowing  the  plain- 
tiff to  choose  the  payment  plan  that  will 
best  accommodate  the  circumstances 
While  insurance  companies  criticize  this 
plan  because  it  allegedly  places  heavy 
strains  on'  the  system,  Oils  payment 
scheme  is  feasible  if  implemented  in 
conjunction  with  the  MICRA  Compen- 
sation Fund. 

The  MICRA  Compensation  Fund 
would  ensure  timely  payments  and  reduce 

the  total  amount  expended  by  insurance 
companies  for  medical  malpractice  dam- 
ages. All  insurance  companies  would  have 
to  make  a  mandatory  contribution  to 
establish  the  fund.  Pooling  all  of  the  assets 
would  allow  the  fund  to  diversify  the  risk 
through  a  variety  of  mvestment  vehicles 
such  as  certificates  of  deposit,  mutual 
funds  and  bonds.  Over  a  three-  to  five-year 
period,  the  mvestment  income  generated 
from  toe  fund  would  offset  the  amount  of 
lump-sum  payments  the  insurance  compa- 
nies would  have  to  contribute.  Since  most 
insurance  companies  provide. both  institu- 
tional and  private  investment  options  and 
manage  mem  effectively,  their  industry 
expertise  would  be  beneficial. 

MICRA  needs  modification-  The  state  9 
interest  in  lowering  malpractice  premiums 
has  overshadowed  the  respowibibryto 
adequately  compensate  the  injured.  These 
proposed  modifications  will  aOow  these 

V  r.-_~"  ~  .       •_■  t-  ,~  ■ 
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Clinton  Team  Eyes  Ban  oj 
Malpractice  Suits 


ASSOCIATED  PRESS 

WASHINGTON  —  President  Clinton's 
health  care  advisers  are  considering  a  pro- 
posal to  bar  patients  from  suing  their  doctors 
for  malpractice,  though  they  could  sue  their 
health  plans  instead. 

Clinton's  team  has  discussed  the  idea, 
called  "enterprise  liability,"  with  doctors' , 
and  hospital  groups  as  well  as  consumer  or- 
ganizations. 

Kirk  B.  Johnson,  the  American  Medical 
Association's  general  counsel,  said  some 
White  House  advisers  "have  made  at  least  a 
preliminary  decision  that  [enterprise  Kahili-  ■ 
ty]  ought  to  be  the  centerpiece  of  liability  re- 
form." 

The  White  House  task  force  is  eyeing  oth- 
er possible  changes  in  malpractice  law,  in- 
cluding caps  on  damages  for  pain  and  suffer- 
ing  and  encouraging  patients  and  providers 
to  resolve  disputes  without  going  to  court 

Consumer  groups  and  oiganlzed  medicine  5 
alike  have  misgivings  about  the  possible 
change*,  sail  being  debated  within  the  White" 
▼  House. 

Enterprise  liability  has  been  championed 
by  two  academics,  Paul  CWei^ 
Law  School-and  Kenneth  S.  Abraham  of  toe 
University  of  Virginia  School  of  Law.  who 
argue  that  malpractice  suits  ibould  be  aimed 
:  at  organizations,  not  individuals. 

^tuttons  already  bear  the  malrjrotice 
habitity  m  most  other  fields,  said  Weiler.  'If 
an  airplane  crashes  due  to  a  mistake  made  by 
a  mechanic,  it's  the  airline  company  that's 
;  hie  target  of  HablUry." 
r  L.,r0ur  proposal  is  to  shift  the  focus  of  lia- 
;  oihty  fium  the  imfavidual  doctor  to  the  bos- 
;  Prtal  or  HMO  or  other  enterprise  under  ■ 
whose  auspices  the  patient's  care  has  been' 
,  delivered,"  he  said  ' 
5    Doctors  have  long  clamored  -for  relief 


from  malpractice  suits.  They  spend  $5.6  bil- 
lion a  year  on  malpractice  premiums. 

The  administration,  for  its  part,  wants  to 
get  doctors  to  stop  ordering  costly  tests  and 
procedures  simply  to  protect  themselves 
from  being  sued. 

A  recent  study  by  the  consulting  firm  of 
Lewin-VHI  Inc.  estimated  Americans  could 
save  $36  billion  over  five  years  by  curbing 
so-called  defensive  medicine, 

"Enterprise  liability  is  sort  of  a  black 
hole,"  said  Gene  Kimmelman,  legislative  di- 
rector for  the  Consumer  Federation  of  Amer- 
ica, who  said  it  was  unclear  whether  injured 
patients  would  get  more  redress  or  less  under 
such  a  system. 

Malpractice  revision  has  been  a  staple  of 

Republican  proposals  to  rein  in  health  costs. 
It  could  help  Clinton  sell  his  package  to  the 
OOP  minority  in  Congress  and  to  doctors  at 
large. 

But  Clinton  runs  the  risk  of  alienating 
consumer  and  labor  groups  If  he  tries  to  im- 
pose *T>iacoruan  limits  on  what  people  can 
tecover/'sa"" 


Johnson  said  the  AMA  was  more  interest- 
ed in  getting  malpractice  reforms  like  those 
in  California,  which  limits  pain  and  suffer- 
ing damages  to  $250,000,  allows  periodic 
rather  than  lump  sum  payments  of  big 
awards,  and  encourages  juries  to  deduct 
what  a  patient  gets  from  health  insurance 
and  workers'  compensation. 


ISSUES  RELATING  TO  ADMINISTRATIVE 
SIMPLIFICATION 


TUESDAY,  MAY  25,  1993 

House  of  Representatives, 
Committee  on  Ways  and  Means, 

Subcommittee  on  Health, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  call,  at  10  a.m.,  in  room 
1100,  Longworth  House  Office  Building,  Hon.  Fortney  Pete  Stark 
(chairman  of  the  subcommittee)  presiding. 
[The  press  release  announcing  the  hearing  follows:] 
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FOR  IMMEDIATE  RELEASE 
TUESDAY/  MAY  18,  1993 


PRESS  RELEASE  #12 
SUBCOMMITTEE  ON  HEALTH 
COMMITTEE  OM  WAYS  AND  MEANS 
U.S.  HOUSE  OF  REPRESENTATIVES 
1102  LONGWORTH  HOUSE  OFFICE  BLD6. 
WASHINGTON ,   D.C.  20515 
TELEPHONE:      (202)  225-7785 


THE  HONORABLE  PETE  STARK   (D.,   CALIF.)/  CHAIRMAN/ 
SUBCOMMITTEE  ON  HEALTH, 
COMMITTEE  ON  WAYS  AND  MEANS,  U.S.  HOUSE  OF  REPRESENTATIVES, 
ANNOUNCES  A  HEARING 
ON 

HEALTH  CARE  REFORM: 
ISSUES  RELATING  TO  ADMINISTRATIVE  SIMPLIFICATION 


The  Honorable  Pete  Stark  (D.,  Calif.)/  Chairman,  Subcommittee  on 
Health,  Committee  on  Ways  and  Means,  U.S.  House  of  Representatives, 
announced  today  that  the  Subcommittee  will  hold  a  hearing  on  issues 
relating  to  administrative  simplification  on  Tuesday,  May  25,  1993, 
beginning  at  10:00  a.m.,  in  the  main  Committee  hearing  room, 
1100  Longworth  House  Office  Building. 

In  announcing  the  hearing,  Chairman  Stark  said:     "The  current 
system  of  processing  claims  costs  too  much  and  imposes  unnecessary 
paperwork  burdens  on  hospitals,  physicians,  and  patients.  This 
crazy-guilt  of  regulations  and  requirements  wastes  money  that  could 
be  better  spent  providing  access  to  insurance  for  the  uninsured." 

Oral  testimony  will  be  heard  from  invited  witnesses  only. 

However,  any  individual  or  organization  may  submit  a  written 
statement  for  consideration  by  the  Subcommittee  and  for  inclusion  in 
the  printed  record  of  the  hearing. 

BACKGROUND: 

National  health  expenditures  in  the  United  States  have  escalated 
to  more  than  $900  billion  this  year. 

According  to  the  Congressional  Budget  Office,  approximately 
10  percent  of  national  health  expenditures  are  spent  on 
administrative  overhead  of  both  providers  and  insurers.     Depending  on 
the  type  of  health  care  reform  adopted,  as  much  as  $50  billion  could 
be  saved  by  simplifying  the  administrative  burden  on  insurers  and 
providers . 

A  variety  of  proposals  have  been  suggested  to  reduce 
administrative  costs.     Many  of  these  would  be  consistent  with  any 
type  of  overall  health  care  reform  strategy.     Among  the 
administrative  reforms  that  have  been  suggested  are: 

1.  Use  of  standardized,  electronic  health  insurance  cards, 
with  appropriate  confidentiality  and  privacy  protections; 

2.  Requiring  the  use  of  uniform  claim  forms  and  coding  systems 
that  would  be  accepted  by  all  insurers  and  public  payers 
for  electronic  billing; 

3.  On-line  verification  of  eligibility  and  benefits  through 
direct  access  to  payer  computer  systems; 

4.  Processing  of  all  claims  through  regional  consortia; 

5.  Use  of  electronic  medical  records  for  both  medical  and 
administrative  support  which,  subject  to  appropriate 
privacy  protections,  could  be  used  in  extracting  data  for 
responding  to  requests  from  utilization  review  entities; 


(MORE) 


285 


6.  Electronic  transfer  of  funds  between  payers  and  providers; 
and 

7.  Development  of  standardized  audits  and  screens  to  be 
applied  to  bills  by  all  insurers  and  public  payers. 

In  general,  the  methods  and  the  technology  for  simplifying  the 
administration  of  health  insurance  exist  and  have  been  tested. 

For  example,  a  uniform  bill  for  hospital  services,  the  "UB-82," 
has  been  in  use  for  a  decade,  but  is  not  used  in  a  uniform  way  due  to 
the  variety  of  additional  requirements  imposed  by  insurers.  Bills 
are  already  submitted  electronically  to  many  payers,  including 
Medicare.     Currently,  Medicare  processes  77  percent  of  hospital 
claims  and  44  percent  of  physician  claims  electronically. 

DETAILS  FOR  SUBMISSION  OF  WRITTEN  COMMENTS ; 

For  those  who  wish  to  file  a  written  statement  for  the  printed 
record  of  the  hearing,  six  (6)  copies  are  required  and  must  be 
submitted  by  the  close  of  business  on  Tuesday,  June  l,  1993,  to 
Janice  Mays,  Chief  Counsel  and  Staff  Director,  Committee  on  Ways  and 
Means,  U.S.  House  of  Representatives,  1102  Longworth  House  Office 
Building,  Washington,  D.C.     20515.     An  additional  supply  of 
statements  may  be  furnished  for  distribution  to  the  press  and  public 
if  supplied  to  the  Subcommittee  office,  1114  Longworth  House  Office 
Building,  before  the  hearing  begins. 

FORMATTING  REQUIREMENTS : 

Each  statement  presented  for  printing  to  the  Committee  by  a  witness,  any  written  statement  or  exhibit  submitted  for  the 
printed  record  or  any  written  comments  in  response  to  a  request  for  written  comments  must  conform  to  the  guidelines  listed  below. 
Any  statement  or  exhibit  not  in  compliance  with  these  guidelines  will  net  be  printed,  but  will  be  maintained  in  the  Committee 
files  for  review  and  use  by  the  Committee. 

1 .  All  statements  and  any  accompanying  exhibits  for  printing  must  be  typed  in  single  space  on  legal-size  paper  and  may  not 
exceed  a  total  of  10  pages. 

2.  Copies  of  whole  documents  submitted  as  exhibit  material  will  not  be  accepted  for  printing.  Instead,  exhibit  material  should 
be  referenced  and  quoted  or  paraphrased.  All  exhibit  material  not  meeting  these  specifications  will  be  maintained  in  the 
Committee  files  for  review  and  use  by  the  Committee. 

3.  Statements  must  contain  the  name  and  capacity  in  which  the  witness  will  appear  or.  for  written  comments,  the  name  and 
capacity  of  the  person  submitting  the  statement,  as  well  as  any  clients  or  persons,  or  any  organization  for  whom  the  witness 
appears  or  for  whom  the  statement  is  submitted. 

4.  A  supplemental  sheet  must  accompany  each  statement  listing  the  name,  full  address,  a  telephone  number  where  the  witness 
or  the  designated  representative  may  be  reached  and  a  topical  outline  or  summary  of  the  comments  and  recommendations 
in  the  full  statement.  This  supplemental  sheet  will  not  be  included  in  the  printed  record. 

The  above  restrictions  and  limitations  apply  only  to  material  being  submitted  for  printing.  Statements  and  exhibits  or 
supplementary  material  submitted  solely  for  distribution  to  the  Members,  the  press  and  public  during  the  course  of  a  public  hearing, 
may  be  submitted  in  other  forms. 


*  *  *  *  * 
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Chairman  Stark.  Good  morning. 

Today  the  subcommittee  will  continue  its  series  of  hearings  on 
health  care  reform  with  a  discussion  of  administrative  simplifica- 
tion which  we  hope  can  save  billions  of  dollars  each  year  on  exces- 
sive paperwork.  These  costs,  of  course,  don't  contribute  at  all  to  im- 
proving our  health  care  system,  and,  hopefully,  we  can  eliminate 
them. 

Simplification  is  an  important  part  of  the  reform  package,  and 
reducing  the  administrative  costs  and  the  burdens  of  the  health  in- 
surance system  is  one  area  where  broad  consensus  exists. 

Reducing  the  administrative  costs  in  health  care  through  the  use 
of  electronic  billing,  smart  cards  and  other  measures  is  something 
which  we  agree  we  must  explore.  Whether  we  support  a  Canadian- 
style  system,  Medicare-for-all,  managed  competition  or  any  other 
plan,  we  need  to  move  aggressively  to  put  these  cost-saving  meas- 
ures in  place. 

There  is  wide  agreement  on  what  could  be  done  to  reduce  the  ad- 
ministrative expenses  of  the  health  care  system.  Much  of  what 
needs  to  be  done  is  based  on  existing  information-processing  tech- 
nology. This  is  not  an  area  in  which  we  need  to  invent  a  new  set 
of  policies  or  processes  in  order  to  achieve  our  goals. 

The  issues  we  need  to  explore  in  order  to  simplify  the  system  in- 
clude: 

The  use  of  a  standard  health  insurance  card  format  by  all  insur- 
ers and  payers;  a  universal  and  unique  numbering  system  for  iden- 
tification of  both  providers  and  beneficiaries;  creation  of  electronic 
billing  systems  based  on  standard  formats  and  standard  coding, 
both  of  diagnoses  and  procedures;  and  a  method  of  verification  elec- 
tronically of  eligibility  and  benefits;  the  use  of  clearinghouses;  pay- 
ments using  electronic  transfer  of  funds;  development  of  standards 
for  audits  and  screens  applied  to  bills  by  all  insurers;  and  stand- 
ardization of  the  data  required  to  support  utilization  reviews  and 
analysis. 

I  think  it  goes  without  saying  that  the  issue  of  privacy  is  one 
that  will  be  kept  paramount  in  our  minds,  and,  as  we  look  at  pri- 
vacy, I  think  one  has  to  look  at  privacy  in  the  context  of  the  21st 
century.  It  is  not  the  same  privacy  standards  that  applied  in  medi- 
eval England  when  privacy  was  the  curtilage  or  boundary  of  your 
farmyard  and  could  not  be  crossed. 

We  must  understand  that  some  sharing  of  data  protected  for  in- 
dividual identification  will  be  useful  to  all  of  us,  and  I  hope  that 
as  we  look  at  the  privacy  issue  we  can  look  at  it  in  terms  of  modern 
convenience.  We  need  to  address  these  issues  and  achieve  a  high 
degree  of  automation. 

Where  consensus  breaks  down  is  how  far  we  should  go  in  devel- 
oping uniform  approaches,  and  what  should  be  the  role  of  govern- 
ment in  assuring  the  approaches  are,  in  fact,  used  by  all  payers 
and  providers. 

Many  providers  are  already  beginning  to  change  their  ways  of  fil- 
ing claims  and  keeping  records,  but  our  experience  to  date  suggests 
that  voluntary  efforts  will  not  be  very  successful.  If  there  are  sev- 
eral kinds  of  voluntary  programs,  these  programs  will  have  cheer- 
leaders who  don't  want  to  cooperate  with  other  voluntary  programs 
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and  then  we  are  back  in  the  same  soup  that  we  are  trying  to  get 
out  of. 

Private  sector  providers  and  insurers  tend  to  develop  specialized 
billing  systems  that  prevent  these  electronic  systems  from  achiev- 
ing their  own  potential.  As  an  example,  consider  the  history  of  UB- 
82,  the  uniform  bill  for  hospitals.  Since  this  form  was  developed  in 
1982,  insurers  imposed  differing  requirements  for  payment  and  uti- 
lization review.  As  a  result,  the  providers  were  not  able  to  stream- 
line their  information  systems  to  take  advantage  of  the  simplifica- 
tion that  would  have  resulted  from  this  uniform  claim. 

Clearly,  the  Federal  Government  can  assist  these  ongoing  efforts 
by  establishing  appropriate  standards.  It  very  well  may  be  that  we 
cannot  achieve  the  administrative  simplification  that  we  seek  un- 
less all  claims  for  payment  are  handled  by  a  single  clearinghouse 
system  that  would  enforce  standardization  of  claims  and  data. 

The  bottom  line  is  that  the  costs  of  health  care  continue  to  rise 
at  unconscionable  rates.  Whether  we  favor  broad  change  or  some- 
thing less  sweeping,  we  all  share  the  goal  of  reducing  overhead 
costs  and  hassle. 

Simplification  demands  our  attention  now,  and  I  know  our  wit- 
nesses today  are  prepared  to  offer  suggestions  to  the  subcommittee 
on  reducing  administrative  costs  and  burdens  so  that  we  can  move 
quickly. 

Earlier  this  year,  I  introduced  a  bill,  H.R.  200,  that  included  a 
proposal  regarding  administrative  simplification.  I  hope  this  hear- 
ing will  provide  an  opportunity  to  discuss  the  issues  covered  in  that 
bill  and  to  consider  how  these  proposals  could  be  perfected. 

I  look  forward  to  our  witnesses'  recommendations. 

[Chairman  Stark's  opening  statement  follows:] 
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OPENING  STATEMENT 


THE  HONORABLE  PETE  STARK 


HEARING  ON 

ADMINISTRATIVE  SIMPLIFICATION  IN  HEALTH  CARE 

May  25,  1993 


Today  the  Subcommittee  continues  its  series  of  hearings 
on  health  care  reform  with  a  discussion  of  administrative 
simplification.    We  will  be  discussing  how  we  can  save  tens 
of  billions  of  dollars  a  year  which  currently  are  spent  on 
excessive  paperwork.     These  costs  don't  contribute  to 
improving  our  health  care  system,  and  should  be  eliminated. 

Administrative  simplification  is  an  important  part  of 
health  care  reform.     Reducing  the  administrative  costs  and 
the  burdens  of  the  health  insurance  system  is  one  area  where 
a  broad,  bi-partisan  consensus  exists. 

Reducing  administrative  costs  in  health  care  through 
the  use  of  electronic  billing,  uniform  bills,  "smart  cards" 
and  other  similar  measures  is  something  on  which  we  can  all 
agree.    Whether  we  support  a  Canadian-style  system, 
Medicare-for-all,  a  system  based  on  employer  mandates,  or 
some  other  plan,  we  need  to  move  aggressively  to  put  these 
cost-saving  measures  in  place. 

There  is  wide  agreement  on  what  could  be  done  to  reduce 
the  administrative  expenses  of  the  health  care  system.  Much 
of  what  needs  to  be  done  is  based  on  existing  information 
processing  technology.     This  is  not  an  area  in  which  we  need 
to  invent  a  new  set  of  policies  or  processes  in  order  to 
achieve  our  goals. 

The  issues  which  we  need  to  explore  in  order  to 
simplify  the  administration  of  the  health  care  financing 
system  include: 


1.  The  use  of  a  standard  health  insurance  card  format 
by  all  insurers  and  payers,  which  could  be  read 
electronically 

2.  A  universal  and  unique  numbering  system  for 
identification  of  both  providers  and 
benef  iciar ies ; 

3.  Creation  of  electronic  billing  systems  based  on 
standard  bill  formats  and  standard  coding  of 
diagnoses  and  procedures; 

4.  Electronic  verification  of  eligibility  and 
benefits; 

t.       r-~  ~?  rc=i=r.al  clsisc  clearinghouses: 

5.  Payments  using  electronic  transfer  of  funds; 

6.  Development  of  standards  for  audits  and  screens 
applied  to  bills  by  all  insurers  and  public 
payers ;  and 

7.  Standardization  of  the  data  required  to  support 
utilization  reviews  and  analysis. 
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Consensus  exists  on  the  need  to  address  most  of  these 
issues;  moreover,  the  information  processing  technology 
exists  to  achieve  a  high  degree  of  automation  in  each  of 
these  areas. 

Where  consensus  breaks  down  is  on  how  far  we  should  go 
in  developing  uniform  approaches  in  each  of  these  areas,  and 
what  should  be  the  role  of  government  in  assuring  that 
uniform  approaches  are  in  fact  used  by  all  payers  and 
providers . 

While  many  providers  are  already  beginning  to  change 
their  way  of  filing  claims  and  keeping  records,  our 
experience  to  date  suggests  that  voluntary  efforts  will  not 
be  totally  successful. 

Left  on  their  own,  private-sector  providers  and 
insurers  tend  to  develop  idiosyncratic  billing  and  payment 
systems  that  prevent  these  electronic  systems  from  achieving 
their  potential.    As  an  example,  consider  the  history  of  the 
UB-82,  the  uniform  bill  for  hospitals.     Since  this  form  was 
developed  in  1982,  insurers  imposed  differing  requirements 
for  payment  and  utilization  review.    As  a  result,  providers 
were  not  able  to  streamline  their  information  systems  to 
take  advantage  of  the  simplification  that  would  result  from 
use  of  a  uniform  claim. 

Clearly,  the  Federal  government  can  assist  these  on- 
going efforts  by  establishing  appropriate  standards  for 
these  systems. 

It  very  well  may  be  that  we  cannot  achieve  the 
administrative  simplification  which  we  seek  unless  all 
claims  for  payment  are  handled  by  a  single  clearinghouse 
system  that  would  enforce  standardization  of  claims  and 
data. 

The  bottom  line  is  that  the  costs  of  health  care 
continue  to  rise  at  unconscionable  rates.     Whether  we  favor 
broad  change  or  something  less  sweeping,  we  all  share  the 
goal  of  reducing  overhead  costs  and  hassles. 

Administrative  simplification  demands  our  attention 
now.     I  know  our  witnesses  today  are  prepared  to  offer  good 
suggestions  to  the  Subcommittee  on  reducing  administrative 
costs  and  burdens  on  which  we  can  move  quickly. 

Earlier  this  year,  I  introduced  a  bill,  HR  200,  that 
included  a  proposal  regarding  administrative  simplification. 
I  hope  that  this  hearing  will  provide  an  opportunity  to 
discuss  these  issues,  and  to  consider  how  these  proposals 
could  be  perfected. 

I  look  forward  to  hearing  our  witnesses' 
recommendations . 
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Chairman  Stark.  I  would  like  to  recognize  the  distinguished 
ranking  member,  Bill  Thomas,  for  an  opening  statement. 
Mr.  Thomas.  Thank  you,  Mr.  Chairman. 

It  seems  to  me  of  all  the  hearings  that  we  have  held  and  are 
going  to  hold  this  is  the  one  that  offers  the  most  promise  in  terms 
of  coming  to  a  mutually  agreed  upon  resolution  and  moving  for- 
ward. Whether  or  not  we  move  to  a  broad,  comprehensive  restruc- 
turing, obviously,  in  administrative  simplification,  it  would  be  easi- 
er done  if  we  made  some  fundamental  restructuring  which  pro- 
vided a  less  complicated  system  in  which  to  unify.  Nevertheless,  I 
think  we  need  to  move  forward,  and  this  is  one  of  the  areas. 

Mr.  Chairman,  you  indicated  that  you  had  introduced  a  bill  ear- 
lier this  year.  Republicans  in  the  102d  Congress  had  a  provision  in 
their  Action  Now  Health  Care  Reform  bill  dealing  with  administra- 
tive simplification  which,  if  we  compare,  might  determine  where  we 
have  broad  areas  of  agreement  and,  in  particular,  areas  of  dis- 
agreement. 

The  members  of  this  subcommittee  have  unanimously  endorsed 
introducing  a  bill  which  contains  a  number  of  provisions,  many  of 
them  similar  to  the  one  that  you  just  outlined  as  a  kind  of  an  ideal 
model,  especially  in  terms  of  structuring  an  administrative  sim- 
plification form  that  would  have  the  Health  and  Human  Services 
Secretary  reach  out  to  all  of  the  task  forces,  the  private  sector,  the 
National  Association  of  Insurance  Commissioners  and  so  on  to 
make  sure  that  the  net  is  cast  as  broadly  as  possible  to  come  up 
with  a  plan  that  everyone  is  in  support  of.  And  we  firmly  believe 
that  all  hospitals,  physicians,  insurance  carriers  should  be  required 
to  conform  to  a  uniform  standard.  There  should  be  universality  in- 
volved. 

It  seems  to  us  Social  Security  numbers  are  the  easiest  structure 
to  use,  and,  as  you  indicated,  the  protection  of  privacy  is  critical. 
There  are  ways  in  which  we  can  put  a  number  of  screening  devices 
to  guarantee  a  degree  of  privacy,  but  I  also  believe  the  public's 
right  to  know  has  to  be  balanced  against  the  privacy,  and,  to  a  cer- 
tain extent,  we  believe  electronically  we  can  structure  arrange- 
ments which  would  guarantee  that. 

We  also  need  to  be  sensitive  to  States'  concerns  in  this  area,  but 
our  bill  contains  a  provision  which  will  prevent  States  from  arguing 
that  you  can  only  send  information  or  claims  electronically.  We 
think  that  is  an  appropriate  21st  century  structure. 

In  addition  to  that,  Mr.  Chairman,  our  bill  will  involve  a  clear- 
inghouse by  HHS  in  terms  of  information  on  primary  and  second- 
ary payers  for  Medicare  recipients,  and  we  would  move  to  a  mag- 
netized Medicare  card  issued  by  the  Secretary. 

In  addition  to  that,  we  believe  by  January  1,  1996,  in  the  bill 
that  all  hospitals  would  be  required  to  put  in  place  electronic  pa- 
tient care  information,  meeting  the  standards  established  by  the 
Secretary. 

And  then,  finally,  one  of  the  keys  to  any  system  is  consumer  in- 
formation, and  we  think  that  on  the  comparative  value,  informa- 
tion, decisionmaking  structure  that  States  should  be  required  to 
make  available  to  consumers  information  on  the  comparative  value 
of  medical  services. 
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So  I  believe,  Mr.  Chairman,  we  have  a  number  of  areas  in  which 
we  have  agreement  not  just  with  policymakers  but  bureaucrats  and 
the  private  sector  as  well.  It  seems  to  me  that  if  we  can  move  for- 
ward on  broad  agreement,  establish  that  communication  net  and 
move  forward  in  this  area,  regardless  of  what  occurs  in  other  areas 
if  we  can  put  this  in  place  even  with  the  current  system,  it  would 
be  a  tremendous  step  forward,  and  I  look  forward  to  the  testimony 
not  only  of  our  colleagues  but  of  others. 

Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Thank  you. 

Are  there  other  members  who  have  statements? 

If  not,  I  would  like  to  welcome  our  first  witness,  the  gentleman 
from  Missouri,  Senator  Bond. 

Senator,  welcome  to  the  committee.  We  appreciate  your  concern 
and  your  support  for  simplification  in  this  system.  Your  presence 
here  speaks  to  the  fact  that  this  is  an  issue  that  has  strong  biparti- 
san support.  I  know  the  distinguished  gentleman  has  some  under- 
standing of  the  problems  of  privacy  and  electronic  data  and  other 
areas  of  which  we  all  are  concerned  for  not  only  ourselves  but  for 
our  constituents,  and  we  look  forward  to  your  advising  us  of  your 
viewpoint  on  this  situation.  i 

Your  complete  statement  will  appear  in  the  record  as  part  of  to- 
day's hearing,  and  we  welcome  you  to  expand  on  it  or  enlighten  us 
in  any  manner  you  feel  comfortable.  Please  proceed. 

STATEMENT  OF  HON.  CHRISTOPHER  S.  BOND,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MISSOURI 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman,  Mr.  Thom- 
as, members  of  the  committee. 

I  have  received  records,  statements  for  the  record  before,  and  I 
will  count  on  somebody  appropriately  reading  this  material  as  and 
when  they  feel  it  is  incumbent  upon  them,  but  I  would  like  briefly 
to  summarize  what  we  are  attempting  to  achieve  in  a  measure  in- 
troduced last  year  and  will  be  introducing  very  shortly  this  year. 

The  first  impression  that  the  average  consumer  has — and  that  is 
you  and  me,  our  families — of  the  administrative  system  of  health 
care  is  when  they  are  required  to  fill  out  a  very  complex  form  that 
at  least  in  my  family  we  always  get  it  wrong  the  first  time  around. 
I  understand  that  this  costs  the  health  care  system  anywhere 
from — the  New  England  Journal  of  Medicine  says  $50  to  $80  bil- 
lion. The  Congressional  Budget  Office  says  $126  billion. 

On  the  other  hand,  when  we  go  to  a  bank  ATM  we  slip  in  a  little 
card  like  this  and  it  knows  to  pay  us  money.  I  think  with  a  dumb 
card  like  this,  if  we  establish  the  appropriate  standards  and  protec- 
tions of  confidentiality  and  security,  that  we  will  see  a  revolution- 
ary change  in  the  administration.  What  is  the  savings?  Nobody  can 
say  for  sure,  but  I  think  tens  of  billions  of  dollars  is  a  likely  figure. 

Secondly,  I  think  for  the  consumer  to  know  that  if  he  or  she  is 
away  from  the  normal  health  care  provider  and  gets  sick  to  have 
a  dumb  card  like  this  which  could  permit  an  emergency  room 
health  care  giver  to  get  information  on  that  patient's  well-being  or 
conditions  would  be  a  great  step  in  the  right  direction. 

Beyond  that,  we  know  that  there  are  instances  of  fraud  and 
abuse,  and  there  have  been  some  eye-popping  figures  of  the  dollars 


292 

of  fraud  that  occur  in  the  Medicare  program  alone,  for  example. 
Certainly  an  electronic  information  system  would  give  us  better 
tools.  Health  care  seems  to  be  the  only  major  industry  we  have 
today  that  doesn't  use  20th  century  techniques. 

Beyond  the  fraud,  just  appropriate  practices,  unnecessary  prac- 
tices with  an  effective  information  system  we  will  begin  to  identify 
what  works  and  what  doesn't  work. 

Is  there  excessive  utilization?  These  questions  can  best  be  dealt 
with  if  we  had  an  adequate,  up-to-date,  modern  information  sys- 
tem. Long-term  outcomes  research  and  many  other  factors  will  de- 
pend upon  an  effective  information  system.  And  I  would  say,  with 
respect  to  the  various  competing  health  care  reforms  that  will  be 
considered  in  this  body  and  the  other  body  and  the  White  House, 
whatever  way  you  go  in  health  care  reform,  you  have  got  to  have 
information,  you  have  got  to  know  where  you  are  and  where  you 
are  going. 

Now,  the  three  major  things  that  are  problems  today  with  going 
to  a  system  like  this  is  establishing  a  standard  format.  We  all 
know  from  UB-82  and  now  92,  we  tried  to  prescribe  a  single  form, 
and  everybody  adds  on  to  it,  and  they  don't  look  anything  alike. 
Our  bill  will  set  up  a  governmental  standards  board  in  consultation 
with  the  effective  disciplines  and  the  industries  to  establish  what 
the  standards  of  information  would  be. 

Beyond  that,  we  must  have  some  protection  for  the  confidential- 
ity, the  privacy  rights,  and  the  third,  obviously,  security  for  the 
system.  This  would  build  in  confidentiality  provisions.  A  lot  of  peo- 
ple would  be  very  concerned  if  they  knew  today  the  extent  of  the 
health  care  information  now  available  about  them.  It  is  not  a  ques- 
tion of  does  somebody  have  information  on  your  innermost  ailments 
and  your  most  private  concerns.  It  is  a  question  of  are  those  bits 
of  data  available. 

We  want  to  establish  tough  standards  to  make  sure  that  they  are 
available  only  to  you  and  authorized  persons.  That  is  what  we  pro- 
posed last  year. 

We  have  had  continuing  discussions  and  input.  Everybody  has 
found  a  concern  or  a  question  about  the  numerous  drafts  we  have 
gone  through.  We  are  continuing  to  go  through  drafts.  I  believe 
that  we  have  dealt  with  many  of  the  concerns,  but  we  will  be  intro- 
ducing a  bill,  and  we  would  look  forward  to  working  with  you,  the 
members  of  this  committee,  to  see  if  we  can't  iron  out  a  reasonably 

food  version  that  could  pass  to  establish  the  framework  for  genuine 
ealth  care  reform. 

Chairman  Stark.  Thank  you  very  much,  Senator. 
[The  prepared  statement  follows:] 
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Health  Information  Reform 
Testimony  by  Senator  Christopher  S.  Bond 

House  Ways  and  Means  Committee 
Subcommittee  on  Health 


As  in  many  things,  in  health  care  having  the  right 
information  at  the  right  time  is  the  key  to  success.     Without  the 
right  information  at  the  right  time  quality  of  care  suffers. 
That  information  might  be  about  the  patient's  prescription  drug 
therapy,  previous  complaints,  or  the  results  of  a  lab  test.  That 
information  also  might  be  a  study  of  the  latest  proven  therapy  or 
practice  guidelines  that  recommend  a  course  of  therapy  for  a 
particular  diagnosis. 

No  one  knows  for  sure  how  much  we  spend  solely  on 
administration.     The  estimates  range  up  to  a  $126  billion 
estimate  by  the  Congressional  Budget  Office.     Likewise  no  one 
knows  how  much  we  waste  on  unnecessary    or  questionable 
procedures.     Researchers  at  the  Rand  Corporation  in  a  well  known 
study  found  that  as  much  as  one-third  of  medical  procedures  are 
"less  than  appropriate,"  and  that  15  to  30  percent  of  hospital 
use  was  unnecessary. 

Health  care  professionals  are  not  to  blame.  When  one  stops 
to  consider  the  importance  of  information  to  quality  clinical 
decision  making  in  an  increasingly  complex  health  care  system  and 
the  depth  of  medical  knowledge  today's  health  care  professional 
must  have  at  hand,  it  is  perhaps  a  miracle  that  the  health  care 
system  works  as  well  as  it  does. 

Today's  health  care  system  is  still  largely  in  the 
information  dark  ages  where  health  care  professionals  are  reduced 
to  information  hunter-gatherers.    Developing  a  viable  health  care 
information  system  is  necessary  if  we  hope  to  bring  down  the 
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costs  of  administration  and  learn  where  we  are  wasting  dollars  on 
tests  and  procedures  where  there  is  little  or  no  benefit. 

In  addition  to  the  benefits  to  quality  of  care  that  would 
result  with  an  effective  health  care  information  system,   such  a 
system  would  alleviate  a  curse  that  vexes  doctors  and  patients 
alike:  mounds  of  paperwork.     Everyone  in  this  room  has  probably 
faced  the  pile  of  health  forms  at  one  time  in  their  lives  and 
understands  that  this  is  one  problem  where  no  one  is  fighting  for 
the  status  quo.     It  probably  comes  as  no  surprise,  but  Medicare 
and  Medicaid  are  some  of  the  worst  when  it  comes  to  aggravating 
and  confusing  paperwork. 

When  the  subject  of  reforming  our  health  care  system  comes 
up,  there  is  no  issue  that  I  can  think  of  that  receives  broader 
support  than  reducing  administrative  costs.     Yet  the  issue  is  as 
complex  as  any  other  in  health  care.     With  this  issue,   like  many 
others,  some  assume  there  is  a  simple  one-page  solution.  There 
isn' t. 

I  have  been  working  with  experts  in  this  area  for  over  a 
year  to  develop  a  legislative  proposal  to  forge  a  solution  to  the 
problems  that  have  prevented  such  an  information  system  from 
being  developed.     That  bill,  the  Health  Information  Reform  Act 
will  be  introduced  shortly. 

My  goal  has  been  to  develop  an  appropriate  public/private 
partnership  with  the  least  intrusive  role  for  the  federal 
government.     The  high-tech  companies  that  will  make  this  system 
work  don't  need  the  federal  government  to  tell  them  how  to  do  it, 
they  need  government  to  facilitate  the  process,  not  be  part  of 
the  problem  and  then  get  out  of  the  way. 

The  most  important  task  for  the  federal  government  is  to 
secure  the  privacy  and  confidentiality  of  a  patient's  medical 
data.     Some  have  voiced  their  reservations  about  having  their 
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medical  information  in  a  computer  where  someone  might  get  to  it. 
But  don't  be  fooled,  there  is  a  tremendous  amount  of  medical 
information  that  is  already  stored  and  transmitted  by  computer 
even  as  we  sit  here  today.     Current  federal  privacy  laws  for 
medical  information  are  inadequate  and  this  alone  demands  that  we 
enact  legislation  expeditiously  to  ensure  that  the  guarantee  for 
patient  privacy  and  confidentiality  is  ironclad. 

We  should  not  hold  up  these  changes  while  the  nation  debates 
comprehensive  reform  of  the  health  care  system.     The  information 
system  is  a  fundamental  infrastructure  that  should  be  put  in 
place  before  the  enactment  of  health  care  reform.     Just  as  this 
information  system  will  simplify  and  reduce  the  costs  of 
administration,  so  too  would  it  simplify  the  difficult  transition 
period  that  lies  ahead  as  we  re-tool  the  financing  structure  of 
health  care  and  bring  access  to  health  care  to  those  who  do  not 
have  access  today. 

The  bottom  line  is  that  Congress  should  act  without  delay  to 
improve  the  health  information  system  and  to  secure  patient 
privacy  and  confidentiality.     I  would  be  pleased  to  work  with 
this  Subcommittee  to  facilitate  this  process  and  I  hope  that  we 
can  do  so. 
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Chairman  Stark.  I  just  have  a  couple  of  questions. 

I  concur  with  the  points  that  we  have  before  us.  You  mention 
that  there  has  to  be  government  standards,  either  a  government 
board  or  some  kind  of  a  quasi-government  board.  Would  you  be 
comfortable  with  the  amount  of  Federal  involvement,  that  the  Fed- 
eral Reserve  now  has  in  the  transfer  of  bank  funds  and  of  process- 
ing of  checks?  I  am  just  trying  to  get  a  sense  of  your  comfort  level 
with  how  much  Federal  involvement  and  how  the  Federal-private 
partnership  would  work. 

As  an  ex-banker,  I  keep  looking  at  that  and  that  has  never  really 
caused  much  problem.  The  banks  run  it.  It  has  a  Federal  control. 
And  it  has  served  that  industry  very  well  for  a  number  of  years. 
Would  that  mix  of  private-public  control  and  involvement  satisfy 
your  comfort  level? 

Senator  Bond.  See,  in  some  ways  the  Federal  Reserve  has  a 
great  deal  of  control  over  the  monetary  supply.  They  are  actively 
participating  in  the  banking  system.  They  have  many  responsibil- 
ities that  go  far  beyond  what  I  would  envision  for  this  board. 

Chairman  Stark.  I  am  just  talking  about  check  clearing  which 
is  really  a  separate  division  of  the  Fed  and  has  nothing  to  do  with 
their  open  market  operation.  They  just  operate,  basically,  a  paper- 
shuffling  operation  which  has  become  more  electronic  at  the  con- 
venience of  the  bankers. 

Senator  Bond.  Well,  I  think  to  the  extent  that  there  are — there 
are  various  entities  that  could  do  this  beyond  one  single  entity  I 
would  not  envision  the  Federal  Government  having  any  implement- 
ing role  in  it. 

To  the  extent  that  the  Federal  Reserve  is  involved  in  the  day-to- 
day operations,  I  think  that  this  board  could  establish  the  stand- 
ards. And  there  would  be,  I  would  imagine,  a  number  of  different 
organizations  offering  their  services  to  provide  information  and  to 
handle  claims  under  the  system,  and  I  would  prefer  to  see  a  num- 
ber of  different  ones  trying  it  all  under  the  same  standards  format 
and  see  who  does  it  best  and  devil  take  the  hindmost. 

Chairman  Stark.  That  is  what  happens  in  the  banking  industry 
today.  Let  me  just  explore  that  a  little  further  because  I  am  not 
sure  we  are  that  far  apart. 

In  days  gone  by,  the  banks  that  the  Fed  operated  around  the 
country  actually  operated  much  more  like  banks.  You  deposited 
checks.  They  were  paid  there.  But  many  banks  in  small  towns, 
State  banks,  didn't  go  through  that.  They  just  exchanged  checks  in 
town.  And,  as  it  is  now  with  Visa  or  MasterCard,  they  may  very 
well  exchange  credits  within  the  credit  card  system,  but  they  still 
use  the  protocols  established  a  long  time  ago  by  the  Federal  Re- 
serve. And  I  would  submit  that  the  Government  pays  about  a  third 
of  the  bills  that  are  submitted  in  the  country  and  probably  could 
continue  to  do  that  and  thereby  set  the  standard. 

If  other  people  wanted  to  follow  that — because  we  have  a  vol- 
untary problem  here.  I  am  not  sure  we  can  force  everybody  into  it. 
We  might  set  the  lead  and  still  leave  plenty  of  room  for  private  en- 
trepreneurs to  participate  in  the  system,  but  somehow  we  have  got 
to  get  that  Federal  part  established. 

And  I  would  just,  before  my  time  expires,  take  the  second  step 
here.  I  have  always  felt — and,  again,  this  goes  back  to  my  banking 
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days — that  the  simplest,  number  that  we  could  use  would  be  the 
Social  Security  number.  Arguably,  for  people  who  don't  have  one 
for  one  reason  or  another  we  would  have  to  find  another  unique 
number,  but  I  have  always  been  troubled  with  the  idea  that  we 
have  to  invent  a  new  number,  and  I  have  trouble  remembering  my 
first  number  as  it  is  now,  much  less  7-  or  10-digit  phone  numbers. 
Would  using  either  the  taxpayers'  identification  number  or  Social 
Security  number,  as  the  case  may  be,  create  any  problem  for  you? 

Senator  Bond.  I  think  that  you  are  going  to  have  to  have  secu- 
rity over  the  numbers.  There  have  been  stories  in  the  press  re- 
cently about  sophisticated  credit  card  scams  where  people  are  look- 
ing over  the  shoulders  to  copy  down  the  Social  Security  numbers. 
That  is  going  to  happen  with  any  kind  of  number. 

My  State  of  Missouri  used  to  have  an  automobile  license  number 
that  was  somewhere  between  35  and  45  digits  long.  I  never  could — 
I  always  lost  count  before  I  got  to  the  end.  We  have  gone  to  Social 
Security.  That  seems  to  be  something  that  most  people  remember 
now,  but,  obviously,  we  are  going  to  have  to  build  in  something  to 
the  system  to  assure  confidentiality  because  more  and  more  people 
are  getting  ahold  of  your  Social  Security  number,  and  I,  frankly, 
don't  want  them  to  know  what  I  have  been  treated  for  or  what  I 
am  suffering  from. 

Chairman  Stark.  Thank  you  very  much. 

Mr.  Thomas. 

Mr.  Thomas.  Thank  you,  Mr.  Chairman. 

I  agree  completely  with  the  Senator  that  we  can  invent  a  whole 
series  of  numbers  and  thresholds,  but  all  that  does  is  invite  tal- 
ented people  to  begin  to  pursue  how  to  crack  the  new  numbers  and 
the  new  thresholds.  So  to  me  it  is  not  so  much  which  number  is 
selected,  it  is  the  protection  surrounding  the  way  in  which  the 
number  is  used.  And  that  is  why  we,  for  simplification  purposes, 
decided  to  go  with  a  Social  Security  number. 

Mr.  Chairman,  you  have  indicated  that  the  Federal  Reserve  is  a 
model  that  you  are  looking  forward  to  emulating.  We  are  going  to 
have  enough  trouble  in  dealing  with  all  of  this  area  of  health  care. 
I  hope  you  don't  have  an  administrative  model  in  the  trilateral 
commission  that  you  admire  because,  with  some  of  the  folks  I  am 
dealing  with  now,  if  we  are  going  to  have  to  buck  the  Federal  Re- 
serve and  the  trilateral  commission  I  would  much  rather  just  focus 
on  health  care  concerns. 

Chairman  Stark.  If  the  gentleman  would  yield.  He  may  have 
raised  a  scepter  here  that  doesn't  really  exist.  The  Federal  Reserve, 
in  addition  to  its  controversial  open  market  and  dealing  with  the 
gnomes  of  Zurich  and  all  those  sort  of  internecine  things,  handles 
a  fairly  routine,  almost  post  office-like  job  of  shuffling  checks 
around  the  country  and  clearing  them  for  other  banks.  It  is  pretty 
plebeian,  but  it  does  establish  the  standard  to  which  all  banks  have 
to  adhere  so  that  the  system  works  smoothly. 

I  didn't  mean  to  

Mr.  Thomas.  I  understand,  Mr.  Chairman. 

Chairman  Stark  [continuing].  Intend  that  we  get  into  the  issue 
of  independent  Federal  Reserve  boards  or  open  market,  which  I 
don't  understand. 


298 


Mr.  Thomas.  I  sure  hope  not,  but  anytime  it  is  mentioned  I  have 
a  group  of  folk  who  begin  writing  me  and  telephoning  me,  and  I 
would  like  to  keep  it  on  the  issue  of  health  care  rather  than  the 
other  one. 

You  also  have  examples  in  terms  of  the  Social  Security  system 
shifting  over  to  a  model. 

One  of  my  big  concerns  is  that  I  think,  given  the  controversy  that 
is  going  to  surround  this  uniformity  and  questions  of  confidentiality 
and  security  and  the  rest,  is  that  I  think  we  may  have  one  shot 
at  getting  it  right  if  we  adopt  this  system.  And  I  don't  know  if  we 
let  the  private  sector — and  I  have  looked  at  it  from  several  dif- 
ferent directions,  Senator,  and  my  question,  ultimately,  will  be 
where  your  thoughts  are  on  the  matter.  And  have  you  looked  at  it? 

And  one  model,  obviously,  would  be  to  have  the  Federal  Govern- 
ment set  standards  and  let  the  private  sector  write  a  whole  series 
of  software  approaches  to  that  standard,  and  then  whether  or  not 
they  communicate  would  be  somewhat  iffy,  a  little  bit  like  the  IBM 
MS-DOS  system  and  then  the  clones  maybe  sometimes  talking 
with  it  a  majority  of  the  time  but  critical  areas  dropping  out. 

I  have  wondered,  talking  about  MS-DOS,  if  it  wouldn't  be  smart- 
er for  us  to  just  go  to  somebody  like  Bill  Gates  and  say,  the  system 
has  been  good  to  you.  How  about  you  folks  come  up  with  a  software 
structure  that  does  everything  we  have  asked  you  to  do?  That  is, 
have  the  government  go  to  the  private  sector,  let  them  offer  a  sin- 
gle software  structure  and  then  folks  could  look  at  different  hard- 
ware structures  that  they  would  pay  for. 

My  concern  is  that  we  agree  to  do  it.  We  have  a  common  goal. 
We  charge  some  folks  with  it.  And  it  doesn't  quite  work  either  in 
terms  of  integration  or  transmission  or  there  is  a  breakdown  some- 
where. That  is  my  greatest  fear. 

And  if  you  have  had  any  assurances  that  that  shouldn't  be,  I 
would  love  to  hear  it.  But  it  seems  to  me  if  we  could  get  a  single 
standard  software  that  would  be  available  to  all  rather  tnan  having 
the  private  sector  develop  several  different  systems  of  software  to 
a  standard,  we  might  give  us  an  even  higher  level  of  guarantee 
that  the  system  will  on  day  one  be  integrated,  work,  ana  do  what 
we  want  it  to  do. 

Senator  Bond.  I  don't  know  about  your  degree  of  confidence  in 
Murphy's  law,  but  that  is  one  that  I  nave  learned  never  to  under- 
estimate. And,  frankly,  I  think  that  we  establish  some  standards, 
perhaps  the  compatibility  with  the  Federal  payment  system  is  the 
basic  standard.  I  really  believe  that  somehow  the  private  sector  has 
solved  the  problems  in  ATMs.  ATMs  have  had  some  failures,  and 
there  are  going  to  be  some  failures  in  this  system  because  humans 
are  designing  it,  and  humans  are  going  to  operate  it. 

Frankly,  if  the  government  tries  to  establish  one  standard,  it 
may  be  like  the  Japanese  effort  to  establish  analog  HDTV  which, 
fortunately,  we  did  not  follow.  And  by  hook  and  by  crook  it  looks 
like  the  United  States'  private-sector  innovation  has  come  up  with 
something  that  will  be  the  standard.  I  expect  that  from  the  private 
sector  will  come  the  solutions.  If  we  build  the  field,  they  will  come 
and  play  the  game. 

Mr.  Thomas.  Final  question.  A  number  of  folks  have  said  we 
should  wait  until  we  go  ahead  and  set  up  the  new  structure,  what- 
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ever  the  new  structure  is,  and  then  go  ahead  and  simplify.  My 
mind  currently  is  that  if  we  go  ahead  now  we  may  make  some  sav- 
ings in  the  system,  but  I  think  we  will  also  learn  a  lot  about  what 
we  need  to  do. 

And  if  we  do  it  in  two  stages,  if  that  is  necessary,  the  second 
stage  will  be  better  for  it.  We  either  save  money  or  we  have  a 
learning  curve  that  is  useful  on  the  second  stage.  Any  reactions  to 
when  we  do  it? 

Senator  Bond.  I  concur  completely.  I  wanted  to  get  it  done  last 
year.  I  ran  into  the  argument  we  have  got  to  save  it  up  and  do  it 
all  at  once. 

Frankly,  my  view  is  there  are  so  many  questions  in  health  care 
reform  that  there  is  no  single,  simple,  silver  bullet  answer,  and  we 
better  begin  with  first  things  first.  Because,  whatever  direction  we 
go,  a  good  electronic  data  information  system  is  going  to  tell  us 
how  the  system  is  working  and  how  to  improve  whatever  we  im- 
pose. 

I  hope  we  can  take  this  as  a  first  step  because  we  are  going  to — 
we  are  not  going  to  take  them  all  at  once  in  my  humble  opinion. 
Mr.  Thomas.  Thanks,  Senator,  very  much. 
Thank  you,  Mr.  Chairman. 
Chairman  Stark.  Mr.  Kleczka. 
Mr.  Kleczka.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  agree  with  all  the  speakers  that  of  all  the  areas 
this  subcommittee  has  held  hearings  on  this  is  probably  the  one 
where  we  can  extract  some  savings  in  the  most  painless  fashion  if, 
in  fact,  we  get  to  work  on  it. 

In  response  to  Bill  Thomas,  there  are  systems  already  being  de- 
veloped and  on  line.  And  I  mention  that  because  I  had  the  oppor- 
tunity recently  to  view  such  a  system  that  has  been  developed  by 
a  Wisconsin  telephone  company  in  conjunction  with  Ameritech. 
They  are  out  there  selling  the  package  to  hospitals,  doctors  offices 
and  third-party  payers  of  medical  claims. 

It  is  one  which  stresses  confidentiality.  There  is  a  floating  code 
where,  if  you  were  to  access  your  own  record  and  come  back  5  min- 
utes later  to  try  to  punch  that  same  code,  it  would  be  changed. 
They  have  incorporated  all  sorts  of  little  nuances  to  protect  the  se- 
curity of  the  system. 

And  I  think  it  probably  would  be  wise,  Mr.  Chairman,  at  one 
point  to  have  the  folks  come  up  and  explain  their  system  to  this 
committee.  It  is  being  accepted  by  Wisconsin  hospitals,  and  it  en- 
compasses the  whole  range  of  administrative  services,  from  the  ad- 
mission of  the  patient  to  the  billing  of  services. 

For  example,  a  doctor,  prior  to  making  his  hospital  rounds,  goes 
to  the  office  and  punches  up  your  name.  The  physician  can  get  the 
vital  signs,  what  transpired  in  the  evening  hours  with  the  patient. 
So  when  the  physician  walks  into  the  hospital  he  knows  exactly 
what  to  expect. 

And  so  I  think  we  should  view  systems  like  that  instead  of  re- 
making the  wheel.  Here  is  one  area  where  we  can  possibly  save 
some  decent  dollars. 

On  the  question  of  what  numbering  system  to  use,  I  am  not  too 
keen  about  using  our  Social  Security  number  for  everything,  but  it 
seems  that  this  might  be  appropriate.  I  have  one  concern.  Assum- 
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ing  we  are  not  going  to  have  a  picture  ID,  since  that  would  be  quite 
difficult  to  keep  updating  every  couple  years,  how  would  we  pro- 
hibit unauthorized  counterfeit  use? 

With  the  universal  health  care  system  it  wouldn't  really  matter 
if  your  brother  from  Kansas  came  to  Missouri  and  used  your  card, 
but  if  your  cousin  from  Warsaw,  Poland,  came  down,  how  do  we 
protect  that  person  not  going  to  the  emergency  room  or  whatever 
and  just  using  your  card? 

Senator  Bond.  Frankly,  I  am  not  an  expert  on  those  details,  but 
I  think  we  are  developing  technology  which  would  allow  things  be- 
yond just  a  PIN  access,  a  thumbprint,  a  voice  print.  There  are 
many  things  that  people  far  smarter  than  I  have  developed  that 
would  provide  additional  identification  and  safeguard.  I  will  leave 
that  one  up  to  the  experts. 

I  like  to  Monday  morning  quarterback  football  and  second  guess 
the  manager  on  bringing  in  relief  pitchers,  but  I  do  not  consider 
myself  qualified  to  know  what  particular  physical  attribute  would 
be  most  effectively  utilized  in  conjunction  with  a  card.  I  am  sure 
we  can  find  one. 

Mr.  Kleczka.  Fine.  Thank  you,  Senator. 

Mr.  Chairman,  again,  let  me  indicate  that  I  think  it  would  be 
wise  for  the  committee  at  some  point  to  view  this  system.  I  found 
it  most  interesting  and  challenging  and  something  that  we  could 
possibly  look  to  as  a  model. 

Chairman  Stark.  Thank  you. 

Mr.  McCrery. 

Mr.  McCrery.  Thank  you,  Mr.  Chairman. 
Thank  you,  Senator,  for  your  testimony. 

One  statement  you  made  that  I  liked  was  if  we  build  the  field 
they  will  play  on  it.  I  assume  you  mean  by  we,  the  government, 
and  they  being  the  providers,  the  medical  community.  Assuming 
that  we  have  to  build  a  field  for  them  to  play  on,  what  are  we  going 
to  use  to  build  that  field?  What  are  we  going  to  do  to  facilitate  the 
game? 

Senator  Bond.  That  is  basically  what  I  attempted  to  outline  ear- 
lier as  a  board  of  government  officials  to  establish  the  standards, 
the  information,  the  data  format.  I  believe,  talking  with  the  players 
in  the  field,  that  they  recognize  that  for  antitrust  constraints  and 
a  lot  of  other  reasons,  competitive  advantage,  they  can't  do  it  them- 
selves. 

We  provide  for  a  board  of  government  bureaucrats,  and  no  one 
is  more  reluctant  to  do  that  than  I.  But  I  think  in  this  situation 
we  must  do  it,  advised  by  a  broader  panel  of  experts  in  the  field 
in  the  various  disciplines  related  to  provide  them  input  and  to 
count  on  the  board  coming  up  with  a  standard  format  that  becomes 
the  playing  field.  I  just  don't  believe  we  can  get  everybody  together 
communicating  in  the  same  language  unless  we  have  the  standards 
that  come  with  a  government  imprimatur. 

Mr.  McCrery.  Well,  thank  you,  Senator.  I  am  sure  there  are 
some  areas  like  antitrust  that  we  will  have  to  look  at  in  order  to 
facilitate  this  process. 

I  don't  want  to  take  up  any  more  time,  Mr.  Chairman,  with  the 
Senator,  but  I  appreciate  vour  work  on  this,  and  I  am  sure  it  will 
be  helpful  to  us  as  we  go  tnrough  this  process. 
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Senator  Bond.  Thank  you. 

Chairman  Stark.  Mrs.  Johnson. 

Mrs.  Johnson.  Thank  you,  Mr.  Chairman. 

Welcome,  Senator.  I  want  to  pick  up  on  an  aspect  of  this  issue 
that  you  referred  to,  but  we  haven't  discussed. 

We  have  discussed  mostly  billing  issues,  the  standard  card  and 
the  problems  of  carrying  a  medical  history  on  that  card.  Applying 
information  management  technology  to  health  care  does  really  offer 
us  an  opportunity  to  accelerate  the  pace  at  which  we  integrate  ex- 
perience to  create  outcomes  research  and  national  guidelines. 

That  would  require  that  we  not  only  establish  a  standard  claims 
form  and  a  uniform  data  set  for  billing  and  record  keeping  but  also 
for  diagnostic  and  treatment  purposes  so  that  the  experience  in  the 
use  of  a  new  technology  would  be  recorded  on  the  chart  in  a  uni- 
form but  also  depersonalized  way.  That  issue  came  to  my  attention 
a  couple  of  years  ago  when  I  included  a  provision  along  this  line 
in  a  bill  I  introduced  a  couple  years  ago  and  has  continued  to  inter- 
est me. 

Now  the  privacy  issues  are  quite  different  there  and  could  be 
less,  depending  on  how  we  structured  that  part  of  the  computer 
program.  But  it  does  seem  to  me  important  that  we  be  able  to  build 
a  system  that  a  physician  in  his  office  could  chart  into  with  symp- 
toms, with  treatment  and  then  with  outcomes  and  that  just  that 
portion  of  the  information  could  be  dumped  into  a  national  data 
bank  so  that,  in  a  sense,  as  we  use  and  experience  new  drugs  and 
approaches  and  protocols  we  can  also  evaluate  their  effectiveness. 
Is  that  part  of  your  proposal? 

Senator  Bond.  Very  definitely.  I  don't  think  we  are  going  to  get 
a  good  information  on  what  works  and  what  doesn't  work.  Our  sys- 
tems for  gathering  health  care  information  are  very,  very  rudi- 
mentary in  many  instances.  And,  while  the  administrative  savings 
in  claims,  filing  processing  and  payment  are  the  first  and  most  ob- 
vious savings,  I  think  long  term  for  health  care  information  the 
ability  to  provide  a  common  diagnostic  report  on  the  condition  and 
the  treatment  and  what  comes  out  of  it  may  provide  some  signifi- 
cant advances  in  the  future. 

Right  now,  by  way  of  sidelight,  I  am  working  on  legislation  for 
getting  information  on  birth  defects,  the  number  one  killer  of  in- 
fants. I  am  pursuing  a  bill  that  is  supported  by  the  March  of  Dimes 
because  the  CDC  doesn't  have  information. 

A  tragic  situation  occurred  in  Texas,  and  it  was  much  after  the 
fact  that  they  finally  realized  there  had  been  a  large  number  of 
births  of  children  with  limited  or  no  brain  stem,  and  a  good  infor- 
mation system  would  have  identified  that  early  on. 

Nobody  has  access  to  that  information  now,  and  I  see  there  are 
tremendous  possibilities.  But  we  can  make  savings  right  now  on 
the  front  end  with  the  hope  that  there  will  be  significant  quality 
improvements  in  health  care  on  the  longer  end. 

Mrs.  Johnson.  Thank  you,  Senator.  I  agree  with  you  absolutely. 
I  appreciate  your  leadership. 

Chairman  Stark.  Senator,  thank  you  very  much  for  your  assist- 
ance today.  We  look  forward  to  working  with  you  as  we  try  and  put 
this  issue  to  rest.  Perhaps  we  can  get  this  one  done  this  summer 
while  we  are  waiting  for  some  of  the  other  important  issues  in 
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j  health  care  reform  to  develop,  and  it  is  good  to  know  of  your  inter- 
(  est.  I  am  sure  the  committee  will  look  forward  to  working  with  you 
]    over  the  months  ahead.  Thank  you  very  much. 

Senator  Bond.  Mr.  Chairman,  I  appreciate  the  opportunity,  and 
i    I  thank  you  and  the  members  of  the  committee  for  your  leadership 
]    on  this  issue  and  assure  you  that  we  will  do  everything  we  can  to 
j    work  with  you.  Thank  you. 
.       Chairman  Stark.  Thank  you  very  much. 

Our  next  witness  is  Robert  Reischauer,  the  Director  of  the  Con- 
gressional Budget  Office. 

It  is  always  a  pleasure  to  welcome  you  to  the  committee,  Bob, 
]    and  your  complete  statement,  which  was  accompanied  by  an  even 
,    more  complete  statement,  will  appear  in  the  record  in  its  entirety. 
1    Why  don't  you  proceed  to  give  us  the  good  news/bad  news  in  any 
order  that  you  wish. 

1 

STATEMENT  OF  ROBERT  D.  REISCHAUER,  PHJ).,  DIRECTOR, 
1  CONGRESSIONAL  BUDGET  OFFICE 

Mr.  Reischauer.  Thank  you,  Mr.  Chairman  and  members  of  the 
subcommittee. 

It  is  a  pleasure  to  be  here  once  again,  this  time  to  discuss  the 
\    potential  saving  that  might  accrue  from  administrative  simplifica- 
1    tion  in  our  health  care  system.  I  will  submit  my  prepared  state- 
'    ment  for  the  record,  and  in  the  next  few  minutes  I  will  summarize 
CBO's  estimates  of  the  total  administrative  costs  that  are  incurred 
by  insurers  and  providers  and  the  amounts  that  could  be  saved 
through  various  kinds  of  systemic  reform  of  the  health  care  system. 

Overall,  health  care  administrative  costs  in  1991  were  estimated 
to  be  about  $177  billion,  or  23.4  percent  of  our  national  health  ex- 
penditures. Of  this  total,  $40.3  billion  represented  expenditures  by 
j    insurance  companies  for  such  things  as  claims  processing,  market- 
1    ing  and  underwriting,  and  $137.2  billion  represented  the  costs  in- 
curred by  hospitals  and  doctors  that  were  not  directly  related  to  pa- 
J    tient  care. 

The  figure  I  just  cited  for  insurance  companies  has  been  adjusted 
a  bit  from  the  official  figures  to  smooth  out  the  6-year  underwriting 
cycle  that  is  characteristic  of  the  insurance  industry  and  to  sub- 
tract premium  taxes  that  are  paid  by  insurers. 

Of  course,  not  all  of  the  $137.2  billion  in  provider  administrative 
expenses  would  be  affected  by  administrative  simplification.  The 
only  portion  that  would  be  is  those  costs  that  are  associated  with 
patient-specific  financial  accounting  and  billing.  Our  estimate  of 
that  portion  for  the  year  1991  is  about  $31  billion  or  a  bit  over  one- 

\  fifth  of  the  total  amount  that  providers  spent  on  administrative 
costs.  Thus,  if  you  add  the  amount  that  I  mentioned  for  insurers 
and  this  reduced  amount  for  providers,  you  get  a  total  of  $71.3  bil- 

.  lion,  or  9.5  percent  of  national  health  expenditures,  that  might  be 
affected  by  changing  our  system  into  a  more  simplified  approach. 

By  how  much  could  health  care  reform  reduce  this  figure  of  $71 
billion?  That,  of  course,  depends  on  the  particular  type  of  reform 
that  we  choose  to  pursue.  A  single-payer  system  with  no 
deductibles  or  coinsurance  and  a  system  of  providing  hospitals  with 
global  budgets  would  generate  the  largest  administrative  savings 
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by  our  estimates,  something  on  the  order  of  $52  billion  in  1991,  or 
about  6.9  percent  of  national  health  expenditures. 

Under  such  a  system,  the  insurer  would  have  no  difficulty  estab- 
lishing eligibility  because  everybody  would  be  eligible.  There  would 
be  little,  if  any,  need  to  coordinate  benefits  with  other  payers.  Mar- 
keting and  underwriting  expenses  would  be  eliminated.  Medical 
professionals  billing  costs  would  fall  dramatically  because  they 
would  be  submitting  claims  for  payment  to  a  single  insurer  and 
they  would  have  no  need  to  bill  patients  for  any  copayments.  And, 
of  course,  hospitals  and  other  institutional  providers  would  only  bill 
for  amenities  and  would  have  little  need  to  maintain  patient-spe- 
cific financial  accounting  systems.  All  of  these  changes  together  are 
what  produce  that  rather  dramatic  saving  in  administrative  ex- 
penses. 

However,  such  a  system  would  have  to  rely  solely  on  provider 
controls  to  restrain  the  use  of  services,  a  drawback  that  could  be 
overcome  by  a  single-payer  system  that  maintained  patient-specific 
billing  for  hospital  services  and  imposed  copayments  on  patients. 

But  the  administrative  savings  from  such  a  system  would  be  less 
than  those  from  the  Canadian-style  system  that  I  just  described. 
They  would  be  about  4.6  percent  of  national  health  expenditures, 
or  roughly  $34  billion,  if  we  were  talking  about  1991  with  this  sys- 
tem fully  implemented.  The  savings  on  insurance  administration 
would  be  nearly  as  large  as  they  would  be  under  the  Canadian- 
style  system,  but  the  savings  on  provider  administrative  costs 
would  be  only  about  40  percent  as  large  because  the  providers 
would  still  have  the  expense  of  billing  both  the  insurer  and  pa- 
tients. 

Single-payer  systems,  however,  have  just  discussed  have  the  dis- 
advantage of  limiting  consumer  choice  and  reducing  the  insurer's 
incentive  to  innovate.  An  all-payer  system  in  which  multiple  insur- 
ers adopted  the  same  rates  and  the  same  payment  policies  would 
offer  such  diversity  along  with  some  simplification. 

However,  the  administrative  savings  that  could  be  garnered  from 
such  a  simplified  system  would  probably  be  rather  small.  We  esti- 
mate them  to  be  only  about  two-tenths  of  1  percent  of  national 
health  expenditures  or  a  bit  less  than  $2  billion,  in  terms  of  the 
change  in  1991. 

Essentially,  no  saving  on  insurance  administration  would  accrue 
because  insurers'  expenses  for  marketing,  underwriting,  and  coordi- 
nating claims  would  not  change  significantly  from  the  situation 
that  we  have  right  now.  Instead,  these  costs  would  be  somewhat 
higher  because  use  of  services  would  probably  increase.  Billing-re- 
lated costs  for  providers  would  fall  by  about  15  percent  from  cur- 
rent levels  because  uniform  payment  rates  and  policies  for  insurers 
would  simplify  the  claims  process  somewhat. 

So  the  bottom  line  here  is  that  administrative  savings  from  a  re- 
formed health  care  system  could  range  from  being  quite  substantial 
to  being  rather  minimal,  and,  as  Ross  Perot  said,  the  devil  is  in  the 
detail.  It  all  would  be  determined  by  how  one  answered  a  lot  of 
very  specific  questions. 

Let  me  conclude  with  several  cautions  about  the  numbers  that 
I  have  just  provided. 
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The  first  is  that  these  estimates  may,  in  fact,  overstate  some- 
what the  savings  from  a  simplified  system.  There  is  already,  as  you 
have  been  discussing  before,  a  move  underway  to  pursue  electronic 
billing  using  standardized  claim  forms,  and  that  movement  will  re- 
alize some  of  the  savings  that  we  have  included  in  our  estimate. 

My  second  caution  is  that  while  there  is  a  good  deal  of  uncer- 
tainty surrounding  all  of  the  estimates  that  CBO  and  others  have 
provided  for  the  potential  savings  from  administrative  simplifica- 
tion, a  review  of  the  literature  of  the  last  5  years  suggests  that  es- 
timates of  administrative  savings  have  been  falling  as  various  re- 
searchers have  refined  their  methodology.  So,  in  a  sense,  these 
aren't  numbers  that  you  can  take  to  the  Dank  with  you.  They  are 
numbers  that  should  be  used  with  caution.  It  is  conceivable  that, 
as  we  and  other  researchers  refine  our  methodology  for  estimating 
administrative  costs  and  the  type  of  costs  that  might  be  affected  by 
various  sorts  of  reforms,  the  savings  could,  in  fact,  be  somewhat 
smaller. 

Finally,  I  think  it  is  important  to  remember  that  while  adminis- 
trative savings  are  important  they  are  only  one  of  many  features 
to  consider  when  you  evaluate  a  simplified  system  for  providing 
health  care  in  America,  and  they  might  be  a  rather  insignificant 
one  when  compared  with  some  of  the  other  dimensions  that  have 
been  under  debate. 

That  concludes  my  summary.  I  will  be  glad  to  answer  any  ques- 
tions the  subcommittee  might  have. 

Chairman  Stark.  Thank  you. 

[The  prepared  statement  follows:] 
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STATEMENT  OF  ROBERT  D.  REISCHAUER,  DIRECTOR, 
CONGRESSIONAL  BUDGET  OFFICE 

I  appreciate  the  opportunity  to  discuss  the  potential  savings  that  might  accrue 
from  administrative  simplification  in  the  health  care  system.  This  issue  has 
generated  considerable  interest  because  administrative  costs  are  one  factor 
accounting  for  the  relatively  high  per  capita  costs  of  health  care  in  the  United 
States.  Critics  believe  that  these  costs  are  unnecessarily  steep,  related  in  large 
part  to  the  complexity  created  by  a  system  with  many  payers.  Under  the 
current  system,  insurers  must  establish  eligibility  for  each  claimant  and  must 
often  coordinate  benefits  with  other  insurers.  Providers,  in  turn,  must  submit 
claims  to  many  different  insurers,  each  imposing  a  different  set  of  require- 
ments. 

This  statement  presents  estimates  of  what  insurers  and  providers 
currently  spend  for  administration.  It  also  gives  Congressional  Budget  Office 
(CBO)  estimates  of  the  amounts  by  which  such  expenses  might  be  reduced 
under  simplified  systems.  It  draws  on  a  staff  memorandum,  "Single-Payer  and 
All-Payer  Health  Insurance  Systems  Using  Medicare's  Payment  Rates,"  that 
CBO  prepared  in  April  1993  for  this  Subcommittee. 

Let  me  note  several  caveats  about  these  estimates.  First,  they  are  for 
calendar  year  1991,  and  they  assume  that  the  simplified  systems  were  fully 
effective  throughout  that  year.  Second,  the  transitional  costs  of  moving  from 
the  current  system  to  a  new  one  are  not  included.  Third,  they  are  not  CBO 
cost  estimates,  which  relate  to  specific  bills  and  depend  heavily  on  detailed 
legislative  language.  Finally,  though  administrative  savings  are  important,  they 
are  only  one  of  many  features  to  consider  in  evaluating  a  simplified  system. 


BACKGROUND 


Administrative  (or  overhead)  costs  in  the  health  care  system  take  two  forms- 
costs  for  insurers  that  are  reported  separately  in  the  National  Health 
Expenditure  (NHE)  Accounts,  and  costs  providers  of  care  incur  that  are  not 
shown  explicitly  in  the  accounts.  The  administrative  costs  of  providers  are  a 
component  of  the  amounts  spent  for  specific  services,  such  as  hospital  care. 
Various  analysts  have  estimated  these  costs  in  different  ways. 

For  1991,  the  costs  of  administration  reported  for  insurers  totaled  $43.9 
billion,  or  5.8  percent  of  national  health  expenditures.  These  costs  include 
expenses  for  marketing,  underwriting,  and  claims  processing,  as  well  as 
amounts  retained  for  reserves  and  profit. 

CBO  made  two  adjustments  to  the  reported  figures.  The  first 
adjustment  was  to  correct  for  the  six-year  underwriting  cycle  characteristic  of 
health  insurance,  in  which  insurance  companies  tend  to  build  reserves  for 
about  three  years  and  then  deplete  them  for  the  next  three  years.  To  smooth 
these  cyclical  effects,  the  administrative  expenses  of  insurers,  as  a  share  of 
insurance  benefits,  were  averaged  for  1986  through  1991.  CBO  then  applied 
this  average  to  the  value  of  insurance  benefits  in  1991.  The  second  adjust- 
ment was  to  subtract  premium  taxes  of  about  $1  billion  paid  by  insurers, 
because  they  are  not  inherent  costs  of  insurance.  Thus,  the  adjusted 
administrative  costs  were  $40.3  billion,  or  S.4  percent  of  similarly  adjusted 
national  health  expenditures  (NHE/A). 

If  one  considers  only  hospitals  and  physicians,  the  costs  of  administra- 
tion for  providers  in  1991  are  estimated  at  $137.2  billion,  or  about  18  percent 
of  national  health  expenditures.  For  hospitals,  estimated  costs  are  $93.9 
billion,  including  all  expenses  not  directly  related  to  patient  care  for  personnel, 
buildings,  equipment,  supplies,  and  services.  For  physicians,  estimated  costs 
are  $43.3  billion,  again  including  all  expenses  not  directly  related  to  patient 
care-nonmedical  personnel,  rent,  office  equipment,  supplies,  and  services. 
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Administrative  simplification,  however,  would  affect  only  that  portion 
of  providers'  costs  related  to  patient-specific  financial  accounting  and  billing. 
CBO's  estimate  of  this  portion  of  the  administrative  costs  of  providers  for 
1991  is  about  $31  billion,  or  4.1  percent  of  NHE/A.  Thus,  the  total  that 
administrative  simplification  might  affect,  including  costs  for  both  providers 
and  insurers,  is  $71.3  billion,  which  accounts  for  about  9.5  percent  of  NHE/A. 


WHAT  ARE  THE  POTENTIAL  SAVINGS 
FROM  ADMINISTRATIVE  SIMPLIFICATION? 


From  an  administrative  standpoint,  the  simplest  approach  currently  under 
consideration  would  be  a  Canadian-style  single-payer  system  (SP2)  with  no 
deductibles  or  coinsurance.  Under  such  a  system,  everyone  would  have  first- 
dollar  coverage  from  the  same  insurer.  Consequently,  the  insurer  would  have 
no  difficulty  establishing  eligibility,  and  there  would  be  little  if  any  need  to 
coordinate  benefits  with  other  payers.  Further,  the  marketing  and 
underwriting  expenses  that  make  up  a  substantial  part  of  the  administrative 
costs  for  private  insurers  under  the  current  system  would  be  eliminated. 
Physicians  and  other  medical  professionals  would  submit  claims  for  payment 
to  a  single  insurer,  with  no  need  to  bill  patients  for  copayments.  Hospitals 
and  other  institutional  providers  would  receive  annual  budgets  from  the  single 
payer.  They  would  have  little  need  to  bill  at  all  (only  for  amenities)  or  to 
maintain  patient-specific  financial  accounting  systems. 

Under  a  Canadian-style  single-payer  system,  total  administrative  costs 
would  be  about  one-quarter  of  current  costs,  a  reduction  equal  to  6.9  percent 
of  NHE/A  (see  Table  1).  This  estimate  takes  account  of  the  additional 
administrative  costs  associated  with  the  higher  use  of  services  that  would  occur 
under  a  system  with  universal  first-dollar  coverage.  In  1991,  the  savings  would 
have  been  about  $52  billion,  nearly  evenly  divided  between  insurers  and 
providers.  To  capture  these  savings  for  the  taxpayer,  though,  it  would  be 
necessary  to  reduce  payment  rates  to  providers  by  the  amount  of  their  savings 
on  administrative  costs. 

A  system  that  did  not  require  copayments  from  patients,  however, 
would  have  to  rely  solely  on  controls  on  providers  to  restrain  use  of  services. 
This  drawback  could  be  overcome  under  a  system  that  involved  patient- 
specific  billing  for  hospital  services  (instead  of  annual  budgets)  and  that 
required  copayments  from  patients.  Patient-specific  financial  accounting 
systems  for  hospitals  can  foster  more  cost-effective  and  higher-quality  care. 
Moreover,  health  care  costs  are  lower  when  copayments  are  required  from 
patients  because  they  use  fewer  services.  This  kind  of  system,  though,  would 
have  higher  administrative  costs  than  a  Canadian-style  system. 

Under  a  single-payer  system  with  copayment  requirements  (SP1),  total 
administrative  costs  would  be  about  half  of  what  they  are  under  the  current 
system,  reducing  NHE/A  by  about  4.6  percent,  or  $34  billion  in  1991.  The 
savings  on  insurance  administration  would  be  nearly  as  large  as  under  SP2. 
Compared  with  the  Canadian-style  system,  administrative  costs  would  fall 
because  use  of  services  would  be  lower,  but  these  savings  would  be  offset  by 
the  administrative  costs  of  a  residual  Medicaid  program  that  would  cover  the 
copayment  liabilities  of  low-income  people.  By  contrast,  savings  on  the 
administrative  costs  of  providers  would  be  substantially  lower  because 
providers  would  have  the  expense  of  billing  both  the  insurer  and  patients. 
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TABLE  1.        ESTIMATED  CHANGES  IN  SPENDING  FOR  ADMINISTRATIVE 
COSTS,  1991  (In  billions  of  dollars) 


SP2 

SP1 

AP2 

Providers 

Actual 

31.U 

jl.VJ 

31  0 

Estimated 

5.9 

21.2 

26.6 

Change 

-25.2 

-9.8 

-4.4 

As  a  Percentage 

of  NHE/A 

-3.4 
Insurers 

-1.3 

-0.6 

Actual 

40.3 

40.3 

40  3 

Estimated 

13.5 

16.0 

43.1 

Change 

-26.8 

-24.3 

2.8 

As  a  Percentage 

of  NHE/A 

-3.6 

-3.2 

0.4 

Total 

Actual 

71.3 

71.3 

71.3 

Estimated 

19.3 

37.2 

69.7 

Change 

-52.0 

-34.1 

-1.6 

As  a  Percentage 

of  NHE/A 

-6.9 

-4.6 

-0.2 

SOURCE:     Drawn  from  Congressional  Budget  Office,  "Single-Payer  and  All-Payer  Heallh  Insurance  Systems  Using 
Medicare's  Payment  Rates,"  Staff  Memorandum  (April  1993). 

NOTES:       SP2  =  Canadian-style  single-payer  plan;  SP1  =  Single-payer  plan  with  copayment  requirements; 

AP2  =  All-payer  plan  without  universal  coverage;  NHE/A  =  Adjusted  national  health  expenditures. 

The  CBO  memorandum  also  examines  an  all-payer  plan  with  universal  coverage  (API). 


Single-payer  systems,  however,  would  have  the  disadvantage  of 
eliminating  consumer  choices  about  benefit  packages  and  sources  of  coverage. 
With  multiple  insurers,  consumers  have  some  choice  in  these  areas,  giving 
insurers  greater  incentives  for  service  and  innovation  than  might  exist  under 
a  single-payer  system. 

One  form  of  multipayer  system  that  could  achieve  some  administrative 
simplification  is  an  all-payer  system-under  which  multiple  insurers  would  all 
adopt  the  same  rates  and  policies  for  payment.  In  such  a  system  (AP2), 
savings  on  administration  would  be  small,  only  about  0.2  percent  of  NHE/A, 
or  $1.6  billion  in  1991.  Essentially  no  savings  on  insurance  administration 
would  accrue  because  insurers'  expenses  for  marketing,  underwriting,  and 
coordinating  claims  would  not  change  significantly;  instead,  these  costs  would 
be  somewhat  higher  because  use  of  services  would  increase.  Billing-related 
costs  for  providers  would  fall  to  about  85  percent  of  current  levels,  assuming 
that  uniform  payment  rates  and  policies  for  insurers  would  simplify  the  claims 
process  somewhat.  Overall,  total  administrative  costs  would  be  about  98 
percent  of  current  levels. 
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Potential  savings  from  simplified  systems  in  later  years,  however,  might 
be  overstated  by  the  estimates  in  Table  1  because  of  the  move  to  electronic 
billing  using  standard  claims  forms  that  is  already  under  way.  According  to  a 
1992  report  from  the  Administration's  Workgroup  for  Electronic  Data 
Interchange,  electronic  billing  might  cut  costs  for  both  insurers  and  providers 
under  the  current  system  by  $4  billion  to  $10  billion  when  fully  in  place.  That 
shift  would  somewhat  reduce  the  potential  for  further  savings  from 
simplification. 


HOW  DO  CBO'S  ESTIMATES  COMPARE  WITH  OTHERS? 


Although  CBO's  estimate  of  potential  savings  on  administrative  costs  under 
a  Canadian-style  single-payer  system  is  smaller  than  those  in  most  other  recent 
studies,  the  differences  are  not  large  (see  the  fourth  column  of  Table  2).  In 
the  case  of  insurance  administration,  the  differences  stem  primarily  from  the 
relatively  minor  adjustments  CBO  made  to  current  costs  (for  the  insurance 
cycle  and  premium  taxes)  and  from  different  assumptions  about  whether 
private  supplementary  insurance  and  certain  public  health  programs  would 
continue.  For  example,  the  other  estimates  assumed  that  private  insurers 
would  cover  some  services  not  covered  by  the  single  payer,  while  the  CBO 
estimate  does  not.  For  providers'  administrative  costs,  the  differences 
primarily  stem  from  CBO's  assumption  that  certain  services,  such  as  those 
provided  by  long-stay  hospitals,  would  be  financed  outside  the  single-payer 
plan,  and  that  administrative  simplification  would  affect  only  billing  costs. 

Although  administrative  costs  would  be  lower  under  a  Canadian-style 
system,  total  spending  on  health  might  be  higher.  CBO  estimates  that  national 
health  expenditures  would  increase  by  5  percent  if  the  system  had  no  explicit 
spending  caps.  Estimates  by  others  suggest  smaller  increases  or  even 
decreases.  The  primary  reason  for  this  difference  is  that  CBO's  estimate  of 
the  increase  in  use  of  services  under  a  system  of  universal  first-dollar  coverage 
is  larger  than  was  assumed  in  the  other  studies.  CBO's  estimate  of  the  overall 
effects  would  be  even  larger  (an  increase  of  about  7  percent)  had  it  assumed- 
as  did  the  other  studies  shown  in  Table  2-that  average  payment  rates  for 
providers  would  be  unchanged  under  the  single-payer  system.  Instead,  CBO's 
assumptions  imply  that  average  payment  rates  for  physician  and  certain  other 
services  would  be  about  13  percent  lower,  while  average  rates  for  hospital 
services  would  be  unchanged. 


CONCLUSION 


A  good  deal  of  uncertainty  surrounds  the  potential  savings  that  might  be 
achieved  with  administrative  simplification.  CBO's  estimates  suggest  that 
earlier  attempts  to  gauge  the  magnitude  of  these  savings  might  have  been  too 
optimistic.  A  review  of  the  literature  on  this  topic  shows  that  estimates  of  the 
potential  administrative  savings  have  tended  to  fall  each  time  the  methodology 
for  estimating  was  refined. 

Nevertheless,  potential  savings  from  administrative  simplification  are 
appreciable.  Administrative  costs  that  might  reasonably  be  affected  by 
simplification  amount  to  nearly  10  percent  of  national  health  expenditures. 
CBO  estimates  that  administrative  costs  might  be  reduced  by  nearly  7  percent 
of  health  spending  (or  by  $52  billion  in  1991)  under  a  Canadian-style  single- 
payer  system.  Potential  savings  in  later  years  might  be  somewhat  less  because 
administrative  costs  may  be  relatively  lower  anyway  as  a  result  of  the  ongoing 
move  to  electronic  billing.  The  administrative  savings  that  might  be  achieved 
under  other  systems-such  as  a  single-payer  system  with  copayment 
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requirements  or  an  all-payer  system-would  be  smaller.  However,  these 
alternative  systems  would  offer  other  advantages  that  might  warrant  their 
higher  costs  of  administration.  Administrative  costs  are  only  one  of  many 
factors  to  consider  as  the  Congress  debates  modifications  to  the  current  health 
care  system. 


TABLE  2.        COMPARISON  OF  CBO  AND  OTHER  ESTIMATES  OF 
SPENDING  CHANGES  UNDER  A  CANADIAN-STYLE 
SINGLE-PAYER  SYSTEM,  AS  A  PERCENTAGE  OF 
NATIONAL  HEALTH  EXPENDITURES,  1991 


Overall 
Change  in 
Newly  National 

 Changes  in  Overhead  Costs  for  Induced  Health 

Study  Insurers    Hospitals    Physicians     Total      Spending  Expenditures 


GBHWa 

-3.8 

-4.4 

-1.3 

-9.5 

1.7 

-7.8 

GAOb 

-4.6 

-2.5 

-2.0 

-9.1 

8.7 

-0.4 

SYRC 

-3.0 

-1.8 

-1.5 

-6.4 

10.6 

4.2 

CBOd 

-4.2 

-1.8 

-7.1 

12.2 

5.0 

SOURCE:  Congressional  Budget  Office. 

NOTES:  The  CBO  estimate  assumes  that  average  payment  rates  for  physician  and  certain  other  services  would 
be  reduced  by  about  13  percent,  while  average  rates  for  hospitals  would  be  unchanged.  The  other 
estimates  assume  that  average  payment  rates  would  be  unchanged  for  all  services. 

These  estimates  do  not  include  the  effects  of  cost  containment  provisions-such  as  effective  expenditure 
caps  or  price  and  utilization  controls-that  are  in  some  recent  proposals. 

a.  K.  Grumbach,  T.  Bodenheimer,  D.  Himmelstein,  and  S.  Woolhandler,  "Liberal  Benefits,  Conservative 
Spending:  The  Physicians  for  a  National  Health  Program  Proposal,"  Journal  of  the  American  Medical 
Association,  vol.  265,  no.  19  (May  15,  1991). 

b.  General  Accounting  Office,  Canadian  Health  Insurance:  Lessons  for  the  United  Suues  (June  1991). 

c.  J.  Sheils,  G.  Young,  and  R.  Rubin,  "O  Canada:  Do  We  Expect  Too  Much  from  Its  Health  Sysiem?"  Health 
Affairs,  vol.  11,  no.  1  (Spring  1992). 

d.  Congressional  Budget  Office,  "Single-Payer  and  All-Payer  Health  Insurance  Systems  Using  Medicare's  Payment 
Rates,"  Staff  Memorandum  (April  1993). 


[An  attachment,  "CBO  Staff  Memorandum:  Single-Payer  and  All-Payer  Health 
Insurance  Systems  Using  Medicare's  Payment  Rates,"  is  being  retained  in 
committee  files.] 
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Chairman  Stark.  I  gather  by  your  closing  comment  that  you  are 
referring  to  the  secondary  benefits  that  we  might  get  from  a  data 
collecting  process  that  would  allow  us  to  have  some  more  empirical 
research  on  costs  and  the  whole  study  of  the  health  care  delivery 
system  as  a  type  of  benefit  that  might  be  a  collateral  benefit  out 
of  simplification  or  data  processing  standardization.  Is  that  the  di- 
rection you  were  heading? 

Mr.  Reischauer.  Yes,  I  think  that  will  be  terribly  important. 
But,  once  again,  the  fruits  of  that  are  likely  to  take  a  good  number 
of  years  to  ripen. 

Chairman  Stark.  Not  necessarily  a  savings  

Mr.  Reischauer.  No,  not  savings,  an  improvement  in  the  quality 
of  care  that  Americans  receive. 

Chairman  Stark.  Let  me  try  just  a  hypothetical  because  I  have 
trouble  sometimes  with  the  terminology. 

When  you  talked  about  the  $31  billion  to  providers — and  I  don't 
want  to  prejudice  this.  Let's  assume  that  everybody  had  Blue  Cross 
low  option  or  had  that  level  of  benefits  and  that  everybody — every 
hospital  and  physician — were  reimbursed  in  the  manner  that  Blue 
Cross  reimburses  using  one  format  but  that  each  hospital,  similar 
to  Maryland,  had  a  different  rate. 

Now  this  seems  to  me  to  not  be  a  tricky  system  for  electronic 
data  processing  to  handle.  Would  that  have  almost  the  same  effect 
as  a  single-payer  system  if  you  had  an  all-payer  system  and  in 
terms  of  the  savings  we  could  achieve  or  does  that  

Mr.  Reischauer.  The  $31  billion  I  referred  to  was  the  total 
amount  that  the  providers  are  spending  on  keeping  patient-specific 
financial  records  and  on  billing.  You  couldn't  eliminate  that  en- 
tirely, even  with  a  single-payer  system  without  any  copayments 
and  with  global  budgeting,  because  the  provider  would  still  have 
to  

Chairman  Stark.  What  I  have  often  heard  is  the  kind  of  state- 
ment, although  the  hospitals  have  been  willing  to  split  the  dif- 
ference, that  if  we  had  a  Canadian  system — and  I  am  not  suggest- 
ing it — we  could  get  rid  of  one  clerical  employee  per  hospital  bed. 
Some  of  the  larger  hospitals  will  say,  maybe  half  an  employee  per 
bed.  They  might  agree  in  that  now  the  hospitals  have  to  keep 
whole  computer  systems  to  figure  out  whether  one  or  two  or  three 
insurance  companies  is  going  to  pay  the  bill,  and  each  insurance 
company  pays  a  different  amount  of  it. 

If  that  were  all  eliminated  and  were  eliminated  in  the  doctor's 
office  so  the  hospital  or  the  doctor  didn't  have  to  figure  out  how 
much  they  were  going  to  get  paid,  if  that  was  not  their  worry,  if 
they  just  put  the  number  in  the  terminal,  and  they  would  get  paid 
whatever  the  agreement  is  under  whatever  system  it  is,  would  that 
be  the  type  of  system  that  would  get  to  your  $31  billion? 

Mr.  Reischauer.  By  our  estimate,  the  numbers  that  I  have  in 
my  testimony  suggest  that  that  would  save  something  on  the  order 
of  $10  billion  in  1991.  I  am  just  talking  about  the  provider  part  of 
that,  not  the  insurer  element,  but  provider  costs  would  fall  in  1991 
by  roughly  $10  billion  if  we  had  a  system  like  that. 

Chairman  Stark.  And  then  the  rest  of  the  20  would  come  out  of 
the  insurance  part  of  it? 
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Mr.  Reischauer.  No,  it  is  not  possible  to  save  the  whole  $31  bil- 
lion. That  is  the  total  amount  that  providers  spent  in  that  year  for 
these  types  of  activities. 

Chairman  Stark.  So  you  think  

Mr.  Reischauer.  The  most  we  suggest  that  you  could  save  out 
of  that  $31  billion  would  be  from  a  Canadian-style  system  in  which 
hospitals  were  under  a  global  budget,  physicians  were  reimbursed 
from  a  single  insurance  company,  and  there  were  no  copayments, 
so  all  they  had  to  do  was  send  the  paperwork  into  that  single  in- 
surer. In  that  case,  $25  billion  of  the  $31  billion  could  be  saved. 
That  would  be  3.4  percent  of  national  health  expenditures  which  is 
very  substantial. 

But  as  soon  as  you  go  to  a  system  in  which  there  have  to  be 
copayments  and  there  is  patient-specific  financial  data  kept  in  the 
hospitals,  the  savings  decline  very  rapidly. 

Chairman  Stark.  You  noted  the  difference  between  your  analysis 
in  your  April  report  and  actual  cost  estimates  of  savings  that  might 
be  attached  to  specific  legislation.  Would  the  legislation  have  to 
force  providers  to  accept  reduced  revenues  for  you  to  score  it  for  us? 
Would  we  have  to  specifically  force  the  reduction? 

Mr.  Reischauer.  Well,  if  you  instituted  various  kinds  of  sim- 
plifications but  then  didn't  have  a  mechanism  for  lowering  rates, 
obviously,  the  first  reaction  would  be  for  providers  just  to  increase 
their  profit  margins  or  to  provide  more  amenities  or  whatever.  This 
really  gets  down  to  an  issue  of  the  extent  to  which  you  think  com- 
petitive pressures  work  in  the  health  care  area  over  the  long  run. 
I  think  there  is  some  competition  even  in  the  system  that  we  have 
now,  and  over  time  some  of  the  savings  would  accrue  to  patients 
in  the  form  of  lower  costs,  but  it  might  take  a  good  deal  of  time 
to  wring  out  that  those  excess  profits. 

Chairman  Stark.  Which  would  be  easier  for  you  to  estimate? 

Mr.  Reischauer.  Oh,  the  first  option  would  clearly  be  easier  to 
estimate  and  more  certain. 

Chairman  Stark.  Thank  you. 

Mr.  Kleczka. 

Mr.  Kleczka.  I  have  no  questions. 

Chairman  Stark.  Mr.  Thomas. 

Mr.  Thomas.  Thank  you,  Mr.  Chairman. 

We  have  in  front  of  us  an  examination  of  a  single-payer  and  an 
all-payer  health  insurance  system  using  Medicare's  payment  rates. 
How  did  we  wind  up  studying  the  single-payer  and  all-payer 
model? 

I  will  answer  it  for  you.  Wasn't  it  a  request  by  the  Chairman  of 
this  subcommittee  to  have  you  look  at  this  particular  model? 

Mr.  Reischauer.  We  were  asked  to  look  at  this  issue  by  a  num- 
ber of  committees.  These  are  purely  generic  examples  of  reform. 
They  are,  in  a  sense,  extreme  options. 

Mr.  Thomas.  I  understand  that,  but  in  terms  of  your  analysis, 
did  you  go  beyond  the  numbers,  for  example,  that  are  presented  in 
the  Canadian  model  to  try  to  determine  if  there  were  any  actual 
hidden  costs  that  were  not  evident  in  the  numbers  or  did  you  just 
take  the  basic  usual  numbers  and  compare  them? 

For  example,  last  week  we  were  talking  about  costs.  Now  you  can 
take  an  automobile  accident,  for  example,  a  two-car  accident  in  the 
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middle  of  the  14th  Street  bridge,  it  costs  what  it  costs  to  fix  the 
cars  because  of  that  accident.  Those  would  be  easily  discernible 
numbers,  and  you  would  then  publish  them.  I  think  in  part  that 
is  what  you  have  done  with  this. 

What  about  all  those  cars — since  there  is  a  penchant  here  in 
Washington  that  there  seems  to  be  an  unwritten  rule  that  when 
you  are  hit  you  have  to  leave  the  cars  where  they  were  hit.  Even 
if  it  is  in  the  middle  lane  of  the  bridge,  you  don't  push  them  off 
to  the  side.  Don't  you  also  think  it  would  be  fair  to  attribute  the 
lost  work  costs  of  all  those  people  that  were  delayed  behind  those 
cars  needlessly  or  unnecessarily  had  there  been  a  different  system 
and  that  those  are  just  as  much  real  costs  as  the  fixing  costs?  Is 
that  a  fair  estimate? 

Mr.  Reischauer.  I  certainly  agree  with  you.  I  think  if  you  read 
our  report  and  my  testimony,  I  point  out  that  there  are  these  other 
dimensions  and  that  administrative  costs  are  not  total  dead  weight 
loss.  Some  administrative  costs,  obviously,  are  associated  with  fur- 
thering managed  care  and  utilization  review. 

Mr.  Thomas.  I  also  have  a  problem  with  patients  in  terms  of 
wasted  time  for  patients.  That  may  be  part  of  a  system  that  is  in- 
herent in  this  kind  of  a  structure,  that  aren't  figured  in,  that  could 
balance  off.  I  am  just  aware  of  a  number  of  studies  that  look  at  so- 
called  hidden  costs  in  these  kinds  of  structures,  and  I  am  wonder- 
ing if  you  took  any  of  those  considerations  into  effect  when  you  de- 
termined the  relative  cost  structure  of  the  two  systems. 

Mr.  Reischauer.  These  were  estimates  of  what  happens  to  na- 
tional health  expenditures,  not  the  total  economic  impact  of  reform. 

Mr.  Thomas.  But  don't  you  think  that  a  study  along  those  lines — 
and  I  have  very  limited  time — don't  you  think  a  study  along  those 
lines  may  provide  useful  numbers  but  certainly  that,  oftentimes, 
the  hidden  costs  or  the  real  economic  costs  if  we  are  going  to  make 
a  fundamental  change  in  the  system  ought  not  to  be  examined? 

Mr.  Reischauer.  I  agree  with  you,  and  I  think  those  aspects 
have  been  reflected  in  the  studies  that  we  have  done.  We  have  not 
done  studies  trying  to  estimate  the  size  of  those  costs,  but  at  every 
relevant  point  we  have  turned  attention  in  that  direction. 

Mr.  Thomas.  Well,  my  concern  is  that,  especially  without  proxies, 
this  subcommittee  would  not  vote  for  a  single-payer  model.  The 
President  has  rejected  the  single-payer  model.  Have  you  examined 
the  current  U.S.  system  in  terms  of  the  real  cost  to  the  system  on 
the  basis  of  tax  and  regulatory  factors,  both  at  the  State  and  the 
Federal  level?  That  if  we  simplified  those  or  went  to  some  of  the 
administrative  changes,  the  actual  savings  that  we  would  have  in 
that  regard? 

Mr.  Reischauer.  No,  we  haven't. 

Mr.  Thomas.  And  primarily  because  you  haven't  been  asked? 

Mr.  Reischauer.  Also,  because  it  is  an  immensely  complicated 
task  that  would  take  a  very  long  time  to  do. 

Mr.  Thomas.  So  what  we  have  in  front  of  us  is  a  study  done  be- 
cause it  is  easy  to  do  and  you  were  requested  to  do  it,  even  though 
it  may  not  reflect  any  really  meaningful  numbers  on  a  comparison 
between  the  United  States  and  a  single-payer  system  like  Canada. 

I  would  very  much  like  to  task  you  with  what  I  consider  to  be 
a  more  valuable  job,  and  I  am  sure  this  administration  would  as 
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well,  and  that  is  look  at  our  current  structure,  what  are  the  costs 
of  the  regulatory  and  the  taxing  structures  that  we  have  and  how 
can  we  streamline  and  simplify  that  under  something  other  than 
a  model  which  we  are  not  going  to  have  available  to  us  as  a  real 
option  despite  the  wishes  of  a  number  of  folks? 

Once  again,  thank  you  very  much  for  your  testimony. 

Mr.  Reischauer.  I  would  also  say,  this  is  only  one  of  many  re- 
ports that  we  have  done.  We  are  doing  or  have  done  other  reports 
that  address  some  of  the  issues  I  think  you  are  concerned  with. 

Mr.  Thomas.  Although  it  is  complicated,  I  do  think  maybe  we 
need  to  sit  down  and  task  you  with  some  aspects  that  I  think 
would  be  useful  for  us  as  we  share  this  administrative  cost  sim- 
plification model  so  that,  as  we  get  criticisms,  we  can  at  least  agree 
with  them  or  perhaps  begin  to  disagree  because  we  are  getting  a 
handle  on  the  price.  It  will  be  difficult,  it  will  be  complicated,  but 
it  seems  to  me  the  information  would  be  at  least  as  useful  as  a 
study  of  a  single-payer  system  which  doesn't  take  into  consider- 
ation all  of  the  economic  costs  people  are  faced  under  that  system 
in  an  attempt  to  determine  whether  or  not  this  would  be  a  model 
that  some  people  would  argue  we  should  follow. 

Mr.  Reischauer.  Let  me  suggest  that  the  usefulness  of  this  rath- 
er limited  study  and  the  testimony  that  I  have  given  is  to  put  a 
realistic  bound  on  the  administrative  savings  that  might  come  from 
radical  reform.  If  you  recall,  several  years  ago  numbers  were  ban- 
died about  in  Washington  and  before  this  subcommittee  that  a  sim- 
plified system  of  the  Canadian  sort  would  save  over  $100  billion. 
One  reason  we  were  asked  to  look  at  this  issue  was  to  determine 
how  realistic  are  those  numbers? 

I  am  giving  you  a  set  of  numbers  that  are  half  as  large  as  the 
estimates  that  were  provided  several  years  ago.  I  think  

Mr.  Thomas.  All  I  am  saying,  Dr.  Reischauer,  is  have  we  looked 
at  it  from  what  I  consider  to  be  a  more  realistic  view?  You  have 
the  numbers.  Perhaps  we  would  half  them  again  or  perhaps  there 
are  no  real  savings  to  be  found  at  all.  It  just  seems  to  me  we  are 
moving  in  the  right  direction. 

Mr.  Reischauer.  OK,  thank  you. 

Chairman  Stark.  Mr.  McCrery. 

Mr.  McCrery.  Thank  you,  Mr.  Chairman. 

There  is  no  question  that  it  is  very  difficult  for  you  or  your  orga- 
nization or  anybody  else  to  estimate  with  any  confidence  the  sav- 
ings from  various  reform,  administrative  reform  proposals.  But  cer- 
tainly I  think — I  would  hope  you  would  agree  that  it  is  safe  to  say 
that,  with  some  administrative  simplification,  there  are  savings  to 
be  had  in  the  system.  Where  those  savings  would  poke  out,  wheth- 
er in  increased  profits  or  in  savings  for  premiums  or  whatever  we 
don't  know,  but  there  would  be  some  savings,  right? 

Mr.  Reischauer.  There  would  be,  but  the  size  of  those  savings 
would  depend  on  the  exact  nature  of  the  reform.  Some  of  the  types 
of  reforms  that  people  are  talking  about  would  generate  relatively 
small  amounts  of  savings  in  terms  of  national  health  expenditures. 
They  might  produce  much  more  efficacious  care.  They  might 
produce  much  more  rapid  reimbursement  of  providers.  They  might 
provide  the  data  system  that  we  need  to  do  some  sophisticated 
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types  of  research  on  what  treatments  are  efficacious  and  so  on.  So 
there  are  a  lot  of  nonmonetary  dimensions  to  this  issue. 

Mr.  McCrery.  But  bottom  line,  I  mean,  there  is  no  reason  that 
you  can  think  of  why  if  we  can  identify  some  administrative  sim- 
plification measures  that  make  sense  we  shouldn't  go  forward  with 
them? 

Mr.  Reischauer.  Correct. 
Mr.  McCrery.  OK 

When  I  visit  physicians  in  their  offices  or  visit  hospitals,  it  seems 
that  the  thing  that  always  pops  up  is  the  administrative  hassle 
connected  with  the  Medicare  system.  Now,  that  is  a  Government- 
imposed  cost  on  the  system,  something  that  I  would  hope  your  of- 
fice and  our  committee  would  be  concerned  with.  Have  you  all 
looked  at  the  cost  to  the  system  of  the  governmentally  imposed 
quality  assurance  regulations? 

And  the  most — one  of  the  most  common  complaints  I  get  from 
doctors  is,  dad  gum  it,  I  sent  the  form  in.  It  was  all  filled  out.  And 
because  I  stamped  the  date  on  the  left  hand  corner  instead  of  the 
right  hand  corner,  they  sent  it  back  to  me,  so  I  had  to  have  a  nurse 
go  ahead  and  fill  out  a  completely  new  form  and  send  it  back  in. 
That  kind  of  junk.  Have  you  all  looked  at  that?  Do  you  have  any 
cost  estimate? 

Mr.  Reischauer.  No,  we  haven't.  I  think  that  is  the  kind  of  thing 
that  would  more  appropriately  be  examined  by  GAO  and  by  HCFA. 
We  don't  have  the  resources  to  do  that  kind  of  fieldwork,  which  is 
what  would  be  involved. 

Mr.  McCrery.  What  is  the  process?  Would  they  examine  it  and 
then  give  it  to  you  for  a  cost  estimate  that  we  could  score? 

Mr.  Reischauer.  What  you  are  suggesting  is  that  the  current 
system  is  inefficient  in  some  ways,  and  through  either  a  relaxation 
of  requirements  that  aren't  particularly  critical  to  the  functioning 
of  the  program  or  through  some  kind  of  new  mechanism  or  billing 
we  could  save  resources.  What  I  am  saying  is  that  we  just  don't 
know  what  is  wrong  beyond  anecdotal  reports  such  as  yours.  I 
mean,  maybe  there  is  evidence  that  quantifies  this,  but  until  that 
evidence  is  available  my  office  would  have  a  difficult  time  coming 
up  with  an  estimate  of  the  savings  that  might  result. 

What  it  sounds  like  is  that  the  savings  that  would  result  would 
be  in  the  provider's  office.  The  actual  administrative  expenses  of 
the  Medicare  system  from  an  insurer's  standpoint  are  relatively 
low  and  compare  favorably  with  the  administrative  costs  of  the  Ca- 
nadian system,  but  this  isn't  counting  the  imposition  of  costs  on  the 
providers. 

Mr.  McCrery.  Mr.  Chairman,  I  would  hope  that  this  committee 
would  ask  HCFA  or  GAO  or  somebody  to  get  that  information  to 
CBO  so  they  could  give  us  some  estimate  of  the  savings  that  we 
might  get  on  the  government  side  from  administrative  reforms  or 
maybe  even  from  doing  away  with  some  of  the  quality  assurance 
measures  that  some  providers  think  provide  little  quality  assur- 
ance but  a  lot  of  hassle  and  a  lot  of  cost  to  the  system. 

Chairman  Stark.  The  gentleman's  suggestion  will  be  considered. 

Mrs.  Johnson. 

Mrs.  Johnson.  Thank  you,  Mr.  Chairman. 


315 

In  my  time,  Mr.  Reischauer,  I  want  to  try  to  clarify  what  I  think 
you  are  trying  to  say  in  your  testimony,  and  then  I  have  two  short 
questions  I  would  like  to  leave  time  for  at  the  end. 

On  page  4  of  your  testimony,  after  pointing  out  that  the  total 
amount  of  administrative  costs  that  might  be  affected  by  adminis- 
trative reform  is  $71  billion,  you  claim  in  the  last  line  of  page  4 
that  reform  could  save  $52  billion.  However,  in  the  sentence  before 
that  you  point  out  that  this  estimate  takes  into  account  the  addi- 
tional administrative  costs  associated  with  higher  use  of  services. 
Does  this  $52  billion  estimate  take  into  account  the  cost  of  that 
higher  use  of  services  and,  if  not,  what  is  the  offset?  What  are  the 
expected  increased  use  in  services  from  going  to  the  very  simple 
administrative  system  of  the  Canadian-style  system  and  what  is 
the  dollar  offset  against  the  $52  billion  savings  that  we  ought  to 
keep  in  mind? 

Mr.  Reischauer.  We  included  the  answer  to  your  question  on 
page  9  of  my  testimony.  Under  the  Canadian  type  of  system,  there 
would  be  a  reduction  in  administrative  costs,  but  there  also  would 
be  newly  induced  spending  from  such  a  program  because  we  would 
have  universal  coverage  with  no  copayments.  And  so,  under  that 
particular  variant,  total  national  health  expenditures  would  go  up 
by  5  percent — in  other  words,  more  than  offsetting  the  administra- 
tive savings. 

Mrs.  Johnson.  OK  So  we  would  save  $52  billion,  but  that  would 
be  more  than  offset  by  the  increased  use  of  services.  Am  I  hearing 
you  right? 

Mr.  Reischauer.  Yes. 

Mrs.  Johnson.  Thank  you.  I  think  that  is  very,  very  important 
because  these  reports  are  out  there  quoted  as  saying  administra- 
tive simplification,  the  Canadian-style  administrative  plan,  would 
save  us  $52  billion.  When  you  look  at  it  in  the  context  of  our  health 
care  service  sector,  it  would  actually  increase  costs  5  percent,  cor- 
rect? 

Mr.  Reischauer.  Under  the  set  of  assumptions  we  used,  that  is 
correct. 

Mrs.  Johnson.  Now,  the  second  thing  I  want  to  ask  goes  to  my 
friend  and  colleague,  Mr.  Thomas's  question. 

You  did  estimate  for  me  the  savings  across  the  board  of  a  totally 
managed  care  system  for  simplification  purposes,  and  for  all  those 
things  we  used  a  staff  model  HMO  to  get  that  estimate.  And  the 
estimates  in  that  report  were  the  same  as  the  savings  for  a  single- 
payer  system.  Administratively,  what  would  be  the  savings  in  that 
kind  of  system  and  what  would  be  the  ability  to  control  the  in- 
crease in  services  in  that  kind  of  system?  In  other  words,  what 
would  be  the  analogue  for  your  $52  billion  figure  and  your  5  per- 
cent total  cost  increase  figure  in  a  national  HMO  structure? 

Mr.  Reischauer.  I  don't  have  those  numbers  but  will  provide 
them  to  you  for  the  record  and  for  your  own  use. 

Mrs.  Johnson.  Yes,  I  would  appreciate  that  because  I  think  that 
is  very  relevant,  those  two  figures. 

[The  following  was  subsequently  received:] 

For  CBO's  managed  care  report.  We  developed  estimates  of  the  change  in  personal 
health  care  expenditures  that  the  cost  containment  mechanisms  inherent  in  HMOs 
might  eventually  generate.  But  we  did  not  report  the  change  in  administrative  esti- 
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mates  I  discussed  today  show  changes  not  only  for  personal  health  care  expendi- 
tures but  also  for  administrative  costs,  compared  with  the  current  system. 

I  understand  how  useful  it  would  be  to  have  comparable  estimates  for  administra- 
tive costs  under  a  managed  care  system.  Unfortunately,  because  of  the  great  dif- 
ficulty in  completely  separating  administrative  from  personal  health  care  costs  in 
managed  care  systems,  we  have  been  unable  to  estimate  separately  the  change  in 
administrative  costs  that  might  occur  under  such  a  system.  Our  estimates  for  the 
managed  care  paper  that  we  prepared  earlier  implicitly  assumed  that  the  overall 
change  in  administrative  costs  would  be  zero.  The  reason  is  that  some  factors  might 
cause  these  costs  to  rise,  while  others  might  cause  them  to  fall,  and  we  are  unable 
to  quantify  them. 

Mr.  Reischauer.  A  staff  model  HMO  would,  I  think,  have  some 
success  in  restraining  the  use  of  resources,  whereas  the  estimate 
that  we  have  provided  in  this  testimony  reflects  an  unrestrained 
system.  There  are  no  global  caps  or  other  volume  restraints  placed 
on  providers. 

Mrs.  Johnson.  Great.  You  do  note  in  your  own  testimony  that 
if  you  go  to  a  system  of  copayments  you  don't  save  as  much  money 
but  you  do  constrain  services  some.  But  we  all  know  that 
copayments  are  a  primitive  approach  to  service  constraint  and  that 
the  private  sector  has  gone  way  beyond  copayments  now  in  trying 
to  assure  that  the  kinds  of  services  provided  are  the  kinds  of  serv- 
ices that  are  in  harmony  with  outcomes  research. 

So  then  my  last  question  is,  do  you  have  any  information  about 
the  impact  on  administrative  costs  of  these  reforms  if  excluding 
from  that  definition  of  administrative  costs  we  drop  any  consider- 
ation of  underwriting  costs  or  marketing  costs? 

I  will  tell  you  why  I  want  to  know  that.  If  we  reform  insurance, 
we  can  radically  reduce  and  I  think  functionally  eliminate  under- 
writing costs.  And  if  we  go  to  an  individual  mandate  so  that  every- 
one has  to  have  insurance  and  a  sort  of  HIPC-style  bureau,  we  can 
eliminate  marketing  costs.  So  I  would  like  to  know  if,  given  a 
health  care  reform  structure  that  say  reduce  by  90  percent  under- 
writing and  marketing  costs,  then  what  would  be  the  administra- 
tive saving?  Because  I  believe  that  your  administrative  savings  is 
generated  primarily  from  some  of  those  sectors  because  they  are 
the  big  buck  sectors  so  that  they  have  to  be  

Mr.  Reischauer.  Our  estimate  of  underwriting  and  marketing 
costs  in  1991  was  that  they  amounted  to  about  40  percent  of  ad- 
ministrative costs  for  private  insurance. 

Mrs.  Johnson.  The  marketing  costs  alone. 

Mr.  Reischauer.  And  underwriting. 

Mrs.  Johnson.  Marketing  and  underwriting  of  the  $71  billion. 

Mr.  Reischauer.  Of  the  private  insurers'  portion  of  the  adminis- 
trative costs.  In  other  words,  about  $14  billion. 

Mrs.  Johnson.  $14  billion  of  the  $71  billion? 

Mr.  Reischauer.  Well,  no.  If  we  just  look  at  private  insurers'  ad- 
ministrative costs,  they  would  be  about  $35  billion,  so  $14  billion 
is  a  substantial  portion — 40  percent — of  the  insurers'  share  of  ad- 
ministrative costs.  You  are  right. 

Mrs.  Johnson.  Right.  And  so  if  we  could  see  how  much  that 
would  cut  down  the  $71  billion  there  for  the  impact  and  the  $52 
billion,  that  would  be  useful.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Mr.  Grandy. 

Mr.  Grandy.  Thank  you,  Mr.  Chairman. 
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Dr.  Reischauer,  are  you  familiar  with  the  Work  Force  on  Elec- 
tronic Data  Interchange  that  was  set  up  last  year,  I  believe,  or  per- 
haps IV2  years  ago?  When  Louis  Sullivan  was  the  Secretary  of 
HHS  there  was  a  Work  Force  on  Electronic  Data  Interchange,  and 
the  estimate  that  came  out  of  that  working  group  was  between  $4 
and  $10  billion  of  savings  if  we  went  to  that  kind  of  completely 
harmonized  network.  Have  you  used  that  at  all  in  any  of  the  data 
that  you  have  compiled  to  make  these  studies? 

Mr.  Reischauer.  No.  What  I  mentioned  in  my  testimony  is  that 
the  numbers  that  I  have  provided  might  be  overstated  because  we 
have  this  effort  going  on  already.  Even  if  we  leave  our  current  sys- 
tem unchanged,  to  the  extent  that  we  go  down  that  road  and  imple- 
ment these  types  of  reforms,  we  are  going  to  get  some  savings  in 
administrative  costs  that  then  won't  be  there  to  be  saved  under  a 
simplified  system.  And  I  believe  some  of  the  other  witnesses  today 
are  going  to  update  those  numbers  and  provide  you  with  even 
larger  

Mr.  Grandy.  I  would  assume.  So  I  was  just  wondering,  then,  in 
the  number  that  you  give  us  of  potential  savings  you  are  not  nec- 
essarily adding  that  money  that  comes  from  the  streamlining  of  the 
electronic  data  interchange  that  would  supposedly,  in  the  oest  of 
all  possible  works,  link  up  hospitals? 

Mr.  Reischauer.  In  a  sense,  that  would  be  a  component  of 
this  

Mr.  Grandy.  OK,  that  is  what  I  wanted  to  know. 

Mr.  Reischauer.  Of  this  system.  So  what  I  am  doing  is  some- 
thing different  than  what  Senator  Bond  did.  What  I  am  basically 
doing  is  asking,  if  we  reform  the  health  care  system  in  one  of  these 
generic  ways  so  that  it  isn't  a  system  with  1,500  insurers  and  thou- 
sands of  providers,  each  charging  their  own  rates  and  having  their 
own  system,  but  is  a  more  simplified  system,  how  much  adminis- 
trative savings  could  we  get? 

Mr.  Grandy.  Well,  pursuing  

Mr.  Reischauer.  But  we  are  making  progress,  even  under  our 
complex  system,  in  streamlining  things. 

Mr.  Grandy.  Well,  speaking  of  streamlining,  last  week  we  had 
a  hearing  on  malpractice  reform  and  this  week  we  are  having  a 
hearing  on  administrative  reform,  but  it  seems  to  me  there  could 
be  a  clear  nexus  between  the  two  if  you  have  an  electronic  data 
network  where  hospitals  can  access  diagnostic  advice  that  they  oth- 
erwise would  not  get  and  that  doctors  would  have  some  kind  of  an 
electronic  database  that  would  follow  them  from  place  to  place  and 
monitoring  physician  negligence  or  a  pattern  of  practice. 

It  seems  to  me — what  I  am  getting  at  is  there  is  a  nexus  between 
administrative  reform  and  malpractice  savings.  Would  you  agree? 
It  is  not  something  that  I  think  you  can  score.  I  am  not  asking  you 
in  your  capacity  as  head  of  CBO  to  say  is  this  something  that  you 
could  crunch  in  your  office,  but  it  seems  to  me  that  if  you  get  to 
a  kind  of  harmonized  network  of  information  

Mr.  Reischauer.  The  information  you  have  in  a  fully  elaborated 
electronic  system  of  the  sort  that  you  are  talking  about  would  make 
it  easier  to  monitor  utilization  and  diagnostic  procedures  to  make 
sure  that  providers  were  operating  with  the  best  practice,  the  best 
knowledge  in  mind. 
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Mr.  Grandy.  But  that  could  reduce  the  amount  of  defensive  med- 
icine, and  there  would  be  savings  there  I  would  think. 

We  are  speculating  about  a  health  care  system  we  haven't  quite 
agreed  on  yet,  but  it  seems  to  me  that  there  is  clearly  a  connection 
between  this  week's  hearing  and  last  week's  hearings  in  terms  of 
savings  ultimately. 

Mr.  Reischauer.  I  think  you  would  be  more  likely  to  get  an  im- 
provement in  the  quality  of  care  that  Americans  are  receiving  than 
large  reductions  in  the  costs  of  that  care.  That  is  speculation  on  my 
part,  and  

Mr.  Grandy.  Well,  you  have  also  to  go  back  to  something  that 
Mrs.  Johnson  was  talking  about  in  her  questioning.  You  said  that 
you  believed  that,  obviously,  the  more  you  have  increased 
copayments,  the  more  you  probably  reduce  costs  because  they  are 
more  cost  effective  and  produce  higher  quality,  but  you  have  also 
stated  that  they  probably  increase  costs  on  the  administrative  side. 

The  data  that  you  use  to  make  that  assertion,  I  assume,  is  based 
on  Medicare  and  public  programs  like  that,  isn't  that  true?  I  mean, 
when  you  made  that  assertion  in  your  testimony,  on  what  basis  do 
you  make  that  assertion? 

Mr.  Reischauer.  Well,  when  patients  are  faced  with  having  to 
pay  a  portion  of  the  costs,  they  voluntarily  reduce  the  amount  of 
services  they  demand.  That  reduces  overall  utilization.  It  makes 
the  system  more  complex  because  the  provider  has  to  bill  both  the 
insurance  company  and  the  patient,  as  is  the  case  now. 

Mr.  Grandy.  Would  deductibles  work  better  then? 

Mr.  Reischauer.  Deductibles  make  things  even  more  com- 
plicated. 

Mr.  Grandy.  So,  in  other  words,  it  is  not  a  question  of 
copayments  or  deductibles  decreasing  administrative  costs.  They 
both  would  increase  them  in  your  view? 

Mr.  Reischauer.  Yes. 

Mr.  Grandy.  Because  it  requires  reporting. 

Mr.  Reischauer.  Yes. 

Mr.  Grandy.  OK.  Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Now  is  your  chance.  Are  there  any  other  ques- 
tions while  we  have  Mr.  Reischauer  here? 

If  not,  Bob,  thank  you  very  much  for  your  help  in  this  matter. 
We  look  forward  to  more  visits  with  you  in  the  future. 

Chairman  Stark.  Our  next  witness  is  Carol  Walton,  the  Director 
of  the  Bureau  of  Program  Operations  in  the  Health  Care  Financing 
Administration. 

Ms.  Walton,  welcome  to  the  committee.  Your  prepared  testimony 
will  appear  in  the  record  in  its  entirety.  You  might  like  to  summa- 
rize it  for  us  or  expand  on  it  in  any  way  you  are  comfortable.  Pro- 
ceed. 

STATEMENT  OF  CAROL  J.  WALTON,  DIRECTOR,  BUREAU  OF 
PROGRAM  OPERATIONS,  HEALTH  CARE  FINANCING  ADMIN- 
ISTRATION, U.S.  DEPARTMENT  OF  HEALTH  AND  HUMAN 
SERVICES 

Ms.  Walton.  OK  Mr.  Chairman  and  members  of  the  subcommit- 
tee, I  am  pleased  to  be  here  today  to  discuss  the  Medicare  trans- 
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action  system,  or  MTS,  and  the  role  it  will  play  in  administrative 
simplification. 

In  1992,  HCFA's  80  Medicare  contractors  processed  almost  650 
million  claims  at  more  than  60  separate  sites  across  the  Nation.  By 
1997,  that  number  will  grow  to  over  1  billion  claims. 

We  believe  future  contractor  budgets  will  continue  to  be  chal- 
lenged by  limited  funding  and  increased  work  loads.  New  informa- 
tion systems  technologies  can  reduce  processing  costs  and  the  com- 
plexity of  Medicare  administrative  processes. 

One  of  HCFA's  basic  missions  is  to  ensure  that  Medicare  claims 
are  processed  in  a  timely,  accurate  and  cost-efficient  manner.  In 
the  past,  HCFA  has  contained  the  administrative  costs  through  in- 
creased automation  of  contractor  systems  and  encouraging  provid- 
ers to  file  electronic  claims. 

In  the  1980s,  advances  in  technology  led  HCFA  to  initiate  a  more 
organized  approach  to  systems  development.  This  approach  led  to 
what  we  call  the  shared  system  and  common  working  file  initia- 
tives. This  initial  step  was  to  reduce  the  number  of  claims  process- 
ing systems  used  by  contractors  through  a  shared  systems  policy. 
The  current  15  systems  resulted  from  that  policy. 

In  1990,  we  implemented  the  common  working  file  or  CWF, 
HCFA's  first  use  of  a  single,  national  standard  software  system. 
The  CWF  serves  as  a  check  to  ensure  that  Medicare's  basic  eligi- 
bility and  other  requirements  are  met.  All  Medicare  claims  are  now 
processed  through  the  CWF  before  payment  is  made. 

Over  the  past  2  years  HCFA  has  worked  to  transform  Medicare 
billing  to  an  all-electronic  environment.  The  most  updated  numbers 
that  I  was  just  given  this  morning  show  that  intermediaries  are 
currently  receiving  88  percent  of  their  claims  electronically  and 
carriers  are  receiving  62  percent  of  their  claims  electronically.  Con- 
gress can  help  us  improve  this  level  by  extending  the  separate  pay- 
ment time  frames  for  paper  and  electronic  claims. 

Last  September,  HCFA  announced  an  initiative  to  meet  the 
claims  processing  challenges  that  will  confront  Medicare  in  the 
coming  decades.  The  Medicare  transaction  system,  or  MTS,  will  re- 
place the  15  claims  processing  systems  used  at  the  60  processing 
sites  with  a  single  uniform  system  at  an  optimal  number  of  sites 
across  the  country. 

MTS  will  be  managed  by  the  Federal  Government  but  will  be  de- 
veloped, maintained  and  operated  by  private  contractors.  Imple- 
mentation will  begin  in  1996.  Start-up  costs  will  be  fully  recovered 
by  1998.  The  MTS  will  lower  the  overall  cost  of  claims  processing 
while  improving  service  to  both  beneficiaries  and  providers  because 
changes  will  have  to  be  programmed  only  once  rather  than  many 
times  at  many  separate  sites.  The  design  will  support  a  variety  of 
transactions,  permitting  the  use  of  alternative  payment  methods 
and  will  establish  integrated  databases  that  could  support  changes 
in  benefit  structure  or  administrative  requirements. 

The  MTS  will  operate  in  a  totally  automated  environment.  Hos- 
pitals and  other  providers  will  transmit  electronic  claims  directly 
to  an  MTS  operating  site.  Claims  inputs  and  outputs  will  adhere 
to  standard  formats  as  agreed  to  by  the  health  care  industry  in  co- 
operation with  the  American  National  Standards  Institute. 
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One  of  the  biggest  problems  faced  by  Medicare  providers  and 
beneficiaries  is  the  paperwork  they  must  deal  with  in  situations 
where  more  than  one  insurance  company  or  government  program 
is  liable  for  the  payment  of  medical  services.  The  Medicare  trans- 
action system  will  alleviate  the  problem  through  the  promotion  of 
automated  exchanges  of  claims  information  between  Medicare  and 
other  payers. 

With  MTS  in  place,  intermediaries  and  carriers  will  continue  to 
be  the  first  level  of  contact  for  Medicare  beneficiaries  and  provid- 
ers. MTS  will  permit  improved  control  over  benefit  expenditures. 
The  system  will  provide  for  improved  data  and  processing  consist- 
ency. 

MTS  will  provide  Medicare  with  a  greater  capacity  to  profile 
services  by  provider  and  type  of  service  and  identify  fraud  and 
abuse  in  the  course  of  processing  claims. 

Finally,  the  MTS  will  incorporate  a  greater  capacity  to  provide 
the  medical  community  and  the  public  more  comparative  data  on 
treatment  patterns. 

We  have  already  begun  a  dialogue  with  beneficiary  and  provider 
groups  from  the  MTS.  Working  closely  with  these  groups  as  we  de- 
velop and  implement  the  system  will  ensure  that  expectations  are 
met  and  that  problems  are  quickly  resolved.  The  Medicare  trans- 
action system  will  move  us  toward  a  future  where  Medicare  re- 
sponds more  quickly,  efficiently  and  economically  in  its  administra- 
tion of  the  program. 

We  look  forward  to  working  with  the  Congress  and  other  groups 
in  the  public  and  private  sectors  to  improve  the  systems  that  serve 
our  beneficiaries.  I  would  be  pleased  to  answer  any  questions  the 
committee  has. 

[The  prepared  statement  follows:] 
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STATEMENT  OF  CAROL  J.  WALTON 
MAY  25,  1993 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  pleased  to  be  here  today  to 
discuss  the  Medicare  transaction  system  (MTS)  initiative  and  the  role  it  will  play  in 
administrative  simplification. 

INTRODUCTION 

The  skyrocketing  costs  of  health  care  in  the  United  States  are  reflected  in  the  growth 
of  the  number  of  claims  submitted  to  the  Medicare  Program.  In  fiscal  year  1992, 
HCFA's  80  Medicare  contractors  processed  almost  650  million  claims  at  more  than 
60  separate  sites  across  the  nation.  By  fiscal  year  1997,  that  number  will  grow  to 
over  one  billion  claims. 

While  Medicare's  administrative  expenditures  compare  very  favorably  with  all  other 
third  party  health  insurance  administrative  costs,  we  believe  the  contractor  budget  will 
continue  to  be  challenged  in  future  years  by  the  same  constraints  of  limited  funding 
and  increasing  workload  faced  by  many  other  federal  programs. 

We  have  seen  an  increase  in  the  complexity  of  the  insurance/reimbursement  process, 
causing  what  many  have  dubbed  the  "hassle  factor'  for  patients  and  providers.  Only 
by  employing  new  information  systems  technology  will  HCFA  be  able  to  continue  to 
fulfill  its  claims  payment  responsibilities  and  reduce  the  "hassle  factor".  These  new 
technologies  can  not  only  reduce  processing  costs  but  are  an  integral  part  of  our 
efforts  to  reduce  the  complexity  of  Medicare  administrative  processes. 

We  have  developed  a  strategy  that  addresses  these  issues  and  positions  Medicare  to 
respond  to  whatever  challenges  we  may  face  following  the  conclusion  of  the  national 
debate  on  health  care  reform. 

The  strategy  has  two  key  elements.  The  first  is  our  initiative  to  replace  the  current  1 5 
claims  processing  systems  with  a  single,  state-of-the-art  Medicare  transaction  system. 
The  second  element  calls  for  HCFA,  working  in  partnership  with  other  public  and 
private  insurers,  to  encourage  medical  providers  to  automate  their  billing  and  utilize 
information  technology  to  reduce  the  administrative  costs  of  health  care. 

EVOLUTION  OF  THE  MEDICARE  TRANSACTION  SYSTEM 

One  of  HCFA's  basic  missions  is  to  ensure  that  Medicare  claims  are  processed  in  a 
timely,  accurate  and  cost-efficient  manner.  In  the  past,  HCFA  has  contained  the 
program's  administrative  costs,  in  the  face  of  increasing  workloads,  through 
increased  automation  of  contractor  systems  and  encouraging  providers  to  file 
electronic  claims.  Emphasis  was  placed  on  maintaining  service  levels  to 
beneficiaries  and  providers  while  controlling  overall  contractor  costs,  especially 
overhead  costs. 

SHARED  SYSTEMS  AND  COMMON  WORKING  FILE  INITIATIVES 

In  the  1980s,  the  lack  of  uniformity  in  contractor  operations,  the  high  cost  of 
implementing  changes  in  numerous  processing  systems,  and  advances  in  electronic 
technology  led  HCFA  to  initiate  a  more  organized  approach  to  systems  development. 
This  approach  led  to  what  we  call  the  Shared  System  and  the  Common  Working  File 
(CWF)  Initiatives. 

The  initial  step  was  to  reduce  the  number  of  claims  processing  systems  used  by 
contractors  through  a  shared  systems  policy.  By  pressing  our  contractors  to  share 
processing  systems,  we  have  gained  the  following  benefits  for  the  Medicare  program: 

-  reduced  duplication  of  effort  in  the  systems  area; 

-  reduced  overhead  costs;  and 
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-  reduced  variation  in  processing. 

The  current  systems  fall  into  two  types  of  shared  systems  models  -  shared 
maintenance  or  shared  processing.  Shared  maintenance  is  an  arrangement  in  which 
two  or  more  contractors  -  called  a  user  group  -  use  the  same  claims  processing 
system  operated  at  their  own  individual  computer  facilities.  However,  all  system 
software  maintenance  and  enhancement  activities  are  performed  by  a  single 
maintenance  contractor. 

Shared  processing  is  an  arrangement  in  which  several  contractors  use  a  single  data 
processing  center  to  process  Medicare  claims,  with  one  contractor  maintaining  and 
operating  the  claims  processing  system. 

In  1990,  we  proceeded  with  national  implementation  of  the  Common  Working  File 
(CWF)  which  is  HCFA's  first  use  of  a  single,  national  standard  software  system. 
Under  the  CWF,  Medicare  claims  are  processed  by  carriers  and  intermediaries,  and 
then  data  are  transmitted  to  nine  CWF  host  sites  to  be  integrated  into  a  National 
Claims  History  file.  The  CWF  serves  as  a  check  to  ensure  that  Medicare's  basic 
eligibility  requirements,  as  well  as  other  requirements,  are  met.  All  Medicare  claims 
are  now  processed  through  the  CWF  before  payment  is  made. 

Despite  the  successful  implementation  of  these  initiatives,  the  Medicare  claims 
processing  environment  remains  fragmented  at  more  than  60  Intermediary  and 
Carrier  claims  processing  sites.  This  fragmentation  leads  to  inconsistencies  in  claims 
processing,  extended  implementation  times  for  upgrades  and  enhancements,  and 
duplication  and  redundancy  for  many  operational  steps. 

ALL  ELECTRONIC  ENVIRONMENT 

Over  the  past  two  years,  HCFA  has  aggressively  pursued  the  transformation  of 
Medicare  billing  to  an  all-electronic  environment.  We  have  taken  a  leadership  role  in 
the  health  care  industry  in  designing  and  adopting  industry-wide  standards  for 
electronic  data  interchange. 

Medicare  was  already  the  industry  leader  when  we  began  our  electronic  billing 
initiative,  and  we  have  been  extremely  successful  in  encouraging  providers  to  switch 
to  electronic  billing.  Our  intermediaries  currently  receive  87  percent  of  their  claims 
electronically,  up  from  75  percent  in  1991.  Our  carriers  have  also  experienced  a 
dramatic  increase  in  electronic  billing,  from  35  percent  in  1991  to  60  percent 
currently. 

We  believe  that  standardization  of  health  care  transactions  among  all  providers  and 
payers  would  be  a  major  step  toward  administrative  simplification.  We  are  active 
participants  in  the  American  National  Standard  Institute's  (ANSI)  effort  to  develop  new 
electronic  data  interchange  standards  and,  in  October  1992,  were  the  first  payer  to 
implement  the  first  approved  ANSI  health  care  standard,  the  electronic  remittance 
notice. 

We  are  also  active  participants  in  the  Workgroup  on  Electronic  Data  Interchange  or 
WEDI.  WEDI  is  attempting  to  develop  industry  plans  for  adopting  ANSI  standards; 
common  patient,  provider  and  payer  identification  numbers;  coordination  of  benefits; 
telecommunications  standards;  and  other  key  industry  standards. 

THE  MEDICARE  TRANSACTION  SYSTEM  (MTS) 

Last  September,  HCFA  announced  an  initiative  to  meet  the  claims  processing 
challenges  that  will  confront  Medicare  over  the  next  two  decades  -  the  Medicare 
transaction  system  (MTS).  The  MTS  will  be  a  single,  consolidated  claims  processing 
system  replacing  the  15  claims  processing  systems  now  being  used  with  a  single 
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uniform  system  at  an  optimal  number  of  sites  across  the  country.  The  MTS  initiative 
will  capitalize  on  the  trend  toward  an  all-electronic  environment. 

MTS  will  be  managed  by  the  Federal  government  but  will  be  developed,  maintained, 
and  operated  by  private  contractors.  Implementation  will  begin  in  1996.  We  project 
that  the  design,  development,  and  implementation  costs  will  be  fully  recovered  by 
1998. 

Through  economies  of  scale,  MTS  will  lower  the  overall  cost  of  claims  processing 
while  improving  service  to  both  beneficiaries  and  providers.  The  costs  of  maintaining, 
enhancing,  and  implementing  changes  to  the  claims  processing  system  will  be 
significantly  reduced  because  changes  will  have  to  be  programmed  only  once,  rather 
than  many  times  at  many  separate  sites. 

The  design  will  be  able  to  support  a  variety  of  transactions,  permitting  the  use  of 
alternative  payment  methods,  and  will  establish  integrated  data  bases  that  could 
support  changes  in  benefit  structure  or  administrative  requirements. 

By  the  end  of  1993,  HCFA  expects  to  award  a  contract  to  an  outside  organization  to 
design  and  develop  the  Medicare  Transaction  System. 

HOW  MTS  WILL  WORK 

The  MTS  will  operate  in  a  totally  automated  environment.  Generally,  hospitals  and 
other  providers  will  transmit  their  electronic  claims  directly  to  an  MTS  operating  site. 
Claims  inputs  and  outputs  will  adhere  to  standard  formats  as  agreed  to  by  the  health 
care  industry  in  cooperation  with  the  American  National  Standards  Institute. 

One  of  the  biggest  problems  faced  by  Medicare  providers  and  beneficiaries  is  the 
paperwork  they  must  deal  with  in  situations  in  which  more  than  one  insurance 
company  or  government  program  is  liable  for  the  payment  of  medical  services.  MTS 
will  alleviate  this  problem  on  several  levels  through: 

o       The  ability  to  check  eligibility  information,  including  other  payer 
information  through  the  inquiry  system,  which  will  greatly  assist  in 
determining  the  payer  of  record; 

o       More  uniform  application  of  payment  rules,  which  will  allow  providers  to 
predict  more  accurately  how  much  they  will  be  paid  for  services; 

o       An  increase  in  the  consistency  and  accuracy  of  claims  determinations; 
and 

o       The  promotion  of  automated  exchanges  of  claims  information  between 
Medicare  and  other  payers. 

Intermediaries  and  carriers  are  sometimes  hampered  in  their  ability  to  serve  providers 
and  beneficiaries  because  they  lack  timely  access  to  necessary  information.  MTS  will 
improve  beneficiary  services  on  several  fronts.  MTS  will  establish  a  nationally 
coordinated  claims  "suspense"  system  that  will  provide  complete  and  accurate 
information  on  claims  status.  By  providing  access  (consistent  with  privacy 
constraints)  to  a  beneficiary's  claims  history  and  pending  file,  MTS  will  provide  HCFA 
contractors  with  better  data  to  explain  Medicare  benefits  and  to  explain  a  decision  on 
claims.  By  integrating  both  Medicare  Part  A  and  Part  B  claims  into  a  single  system,  a 
beneficiary  provider  will  be  able  to  determine  the  status  of  claims  for  an  episode  of 
illness  with  only  one  phone  call. 

Even  with  MTS  in  place,  intermediaries  and  carriers  will  continue  to  be  the  first  level 
of  contact  for  Medicare  beneficiaries  and  providers.  Relief  from  the  performance  of 
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automated  claims  processing  functions  will  enable  intermediaries  and  carriers  to 
focus  their  resources  on  providing  quality  services  to  their  Medicare  customers. 

MTS  will  also  permit  improved  control  over  benefit  expenditures.  The  system  will 
provide  for  improved  data  and  processing  consistency  and  greater  assurance  of  the 
appropriateness  and  accuracy  of  program  benefit  payments. 

Because  of  the  integration  and  consolidation  of  all  claims  processing  under  MTS, 
HCFA's  electronic  claims  analysis  capability  will  improve  significantly.  MTS  will 
provide  greater  capacity  to  profile  services  by  provider  and  type  of  service,  as  well  as 
the  potential  to  identify  fraud  and  abuse  in  the  course  of  processing  claims.  Thus, 
MTS  will  improve  both  the  effectiveness  and  efficiency  of  HCFA's  medical  review  and 
fraud  and  abuse  functions. 

Finally,  the  MTS  will  incorporate  a  greater  capacity  to  provide  the  provider  and  the 
public  with  more  comparative  data  on  treatment  patterns.  Because  the  MTS  will  be  a 
national,  standard  integrated  system  which  will  maintain  the  only  complete  beneficiary 
and  provider  claims  history  files,  it  will  provide  summary  reports  to  support  various 
post-payment  review  activities,  including  reviewing  utilization  patterns,  performing 
medical  review,  and  investigating  fraud  and  abuse. 

MTS  OUTREACH 

We  have  already  begun  a  dialogue  with  beneficiary  and  provider  groups  on  the  MTS. 
Earlier  this  year,  we  met  with  many  beneficiary  and  provider  groups  on  the  MTS 
background  and  strategic  goals.  Discussions  with  representatives  of  the  hospital  and 
health  care  community  included  the  American  Hospital  Association,  the  American 
Medical  Association,  the  Healthcare  Financial  Management  Association,  the 
Association  of  American  Medical  Colleges  and  the  National  Association  of 
Rehabilitation  Facilities.  HCFA  intends  to  conduct  regular  consultations  with 
beneficiary  and  provider  groups  to  enhance  the  system  capacity  to  meet  beneficiary 
and  provider  needs.  We  also  plan  to  consult  with  beneficiary  and  provider  groups  in 
developing  our  transition  plans.  HCFA  is  committed  to  a  smooth  and  trouble-free 
transition  from  the  current  environment  to  the  MTS.  Working  closely  with  our 
customers  will  ensure  that  expectations  are  met  and  that  problems  are  resolved 
quickly. 

CONCLUSION 

We  look  forward  to  a  future  when  Medicare  responds  more  quickly,  efficiently  and 
economically  to  challenges  that  may  come  its  way.  The  Medicare  transaction  system 
promises  to  provide  that  future  through  administrative  simplification  of  the  Medicare 
program.  And,  we  look  forward  to  working  with  the  Congress  and  other  groups  in 
the  public  and  private  sectors  to  improve  the  systems  that  best  serve  our  program 
beneficiaries. 
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Chairman  Stark.  Ms.  Walton,  as  far  as  you  know,  what  type  of 
a  number  will  be  used?  The  Medicare  number  for  beneficiaries,  will 
that  be  the  unique  number  that  will  identify  the  beneficiaries  in 
your  system? 

Ms.  Walton.  Currently,  the  number  that  HCFA  uses,  the  HI 
claim  number  is  a  very  close  relative  of  the  Social  Security  number. 

We  are  hoping  to  see  national  standards  developed  for  all  the 
numbering  systems,  not  only  for  

Chairman  Stark.  I  don't  care  about  what  other  people  are  doing. 

As  far  as  you  know,  is  HCFA  planning  to  go  to  the  Social  Secu- 
rity number  or  not  or  is  that  undecided? 

Ms.  Walton.  It  is  undecided  at  this  time. 

Chairman  Stark.  What  steps  are  you  aware  of  to  integrate  this 
uniform  system  with  other  Federal  systems,  IRS,  for  example,  So- 
cial Security,  Defense  Department  personnel?  Have  any  steps  been 
made  to  see  that  this  information  is  readily  interchangeable  with 
other  Federal  programs? 

Ms.  Walton.  We  are  in  conversation  with  other  Federal  insur- 
ance programs  like  CHAMPUS  for  

Chairman  Stark.  Other  Federal  agencies. 

Let's  start  with  the  Social  Security  agency.  Is  there  any  steps 
being  made  to  make  sure  that  this  information  and  the  protocols 
involved  in  this  new  system  will  allow  interchange  of  information 
between  Social  Security  and  HCFA,  for  example? 

Ms.  Walton.  To  the  best  of  my  knowledge,  the  only  data  ex- 
change that  happens  between  Social  Security  and  Medicare  is 
when  we  are  having  difficulty  identifying  situations  where  Medi- 
care is  the  primary  payer. 

Chairman  Stark.  I  understand  that.  I  am  just  asking  have  any 
steps  been  made  in  HCFA  to  see  that  these  two  systems  will  be 
able  to  integrate  data  should  we  need  to  do  that? 

Ms.  Walton.  Obviously,  the  basic  numbering  system  is  consist- 
ent with  the  Social  Security  Administration,  our  data  

Chairman  Stark.  We  have  heard  that  we  have  piles  of  records 
that  we  can't  compare  with  other  records  in  other  departments  be- 
cause the  formats  are  different  or  the  protocol  is  wrong. 

I  would  urge  you — to  start  with  the  Social  Security  Administra- 
tion, which  is  under  the  direction  of  the  Secretary,  to  see  that  at 
least  departments  within  Health  and  Human  Services  can  share 
this  data.  Medicaid  and  Medicare,  for  example — will  Medicaid  data 
be  readily  transferable  and  shareable  with  Medicare  data? 

Ms.  Walton.  Absolutely  with  Medicaid.  I  understand  what  you 
are  saying  for  other  Federal  agencies,  and  we  will  be  sure  to  coordi- 
nate with  them. 

Chairman  Stark.  Now  let's  go  next  to  the  Internal  Revenue  sys- 
tem. It  would  be  a  good  idea,  if  you  haven't,  to  make  absolutely 
sure  that  that  data  can  be  shared,  interchanged,  sorted  for  most  in- 
teresting reasons.  Does  that  make  good  sense? 

Ms.  Walton.  I  understand.  We  will  definitely  expand  our  scope 
of  discussion  beyond  Medicaid.  And  I  understand  your  point.  It  is 
an  excellent  point. 

Chairman  Stark.  The  Veterans  Administration.  If  we  do  it  in  the 
beginning,  even  though  we  are  not  sure  we  will  be  able  to  use  it — 
it  would  be  terribly  frustrating  to  spend  all  this  time  and  money 
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and  suddenly  to  find,  oh,  oh,  we  have  a  different  system  and  every- 
body else  has  PCs  and  we  have  a  Mac  or  whatever  the  system  or 
problem  may  be. 

So  I  would  urge  on  you,  one,  that  you  get  us  close  to  the  Social 
Security  number,  that  you  use  it  and  then  find  ways  to  keep  the 
privacy;  and,  secondly,  that  we  make  sure  that  the  other  agencies 
are  aware  of  this.  I  would  say  that  is  more  important  than  being 
greatly  concerned  with  what  the  private  insurance  companies  are 
doing.  They  will  follow,  and  somebody  has  to  set  the  standard. 

I  am  not  sure  one  is  better  than  the  other,  but  I  am  sure  that 
if  everybody  has  a  different  protocol  the  system  is  no  good  at  all, 
and  if  we  all  wait  to  decide  among  15  or  16  intermediaries  who  has 
the  best  system,  you  and  I  will  be  long  gone  and  retired  by  the 
time  they  agree  as  to  what  is  the  best  system. 

You  pay  a  third  of  the  bills.  Why  don't  you  just  set  the  system? 
And  it  will  be  the  best.  How  is  that? 

Ms.  Walton.  Sounds  good  to  me. 

Chairman  Stark.  Mrs.  Johnson. 

Mrs.  Johnson.  Thank  you,  Mr.  Chairman. 

My  understanding  is  that  this  MTS  process  is  moving  along  rea- 
sonably well  in  the  nospital  area.  It  is  also  my  understanding  that, 
in  that  area,  the  various  insurers  are  still  going  to  have  their  indi- 
vidual section  of  the  bill.  I  wonder  how  much  simplification  are  we 
really  going  to  get  in  the  hospital  area? 

Ms.  Walton.  In  the  past,  standardized  claim  forms  have  allowed 
different  insurance  companies  to  have  specialized  areas  where  they 
are  different.  I  think  that  is  what  we  have  seen  with  the  hospital 
billing  form,  the  UB-82,  and  I  think  that  is  the  same  situation  we 
have  seen  on  the  ambulatory  bill,  the  1500. 

I  think  that  if  we  really  want  to  take  advantage  of  administra- 
tive simplification  savings  and  take  a  lot  of  hassles  out  of  the  sys- 
tem for  the  providers,  then  we  will  truly  have  to  look  very  hard  at 
making  everything  uniform,  the  data  format. 

Mrs.  Johnson.  I  agree  with  you  absolutely,  but  my  question  is 
what  kind  of  progress  are  we  making? 

Ms.  Walton.  Well,  the  WEDI  group,  this  work  group  for  elec- 
tronic data  interchange  which  involves  the  entire  insurance  indus- 
try coming  to  the  table  and  saying,  "yes,  I  think  we  do  need  to 
standardize,"  is  making  enormous  progress. 

I  think  a  few  years  ago  other  insurance  companies  would  not 
have  been  able  to  agree  on  standards.  I  think  even  Medicare  has 
said,  well,  the  law  is  the  law  is  the  law.  I  have  to  do  what  I  have 
to  do  when  I  have  to  do  it.  And  now  we  are  trying  to  work  together 
to  come  up  with  standards.  So  I  think  just  making  that  recognition 
is  a  giant  step. 

I  think  what  is  important  for  me  and  I  think  also  for  you  in  as- 
sisting us  is  to  make  sure  that  we  don't  lose  momentum.  And  if  we 
need  some  extra  pushes,  I  hope  Congress  will  push  us  along.  I 
think  it  is  very  important  for  the  Nation. 

Mrs.  Johnson.  I  do  agree  that  working  together  is  the  only  way 
to  really  solve  this,  that  we  have  to  get  the  technical  problems 
ironed  out  before  we  get  into  it  rather  than  after,  but  I  am  con- 
cerned that  we  come  out  with  quite  a  lot  more  simplification  than 
now. 
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My  followup  comment  is  simply  that,  in  regard  to  office  practice 
simplification,  I  am  getting  from  the  local  level  the  input  that  this 
group  process  is  so  light  on  participation  by  those  who  manage  ben- 
efit payment  at  the  physician  office  level  that  they  feel  they  are  not 
being  heard.  And  they  feel  the  process  that  goes  on  amongst  insur- 
ers and  the  government  to  talk  about  billing  simplification  is  not 
a  process  that  understands  the  problems  that  the  individual  physi- 
cian faces  with  all  of  these  payers,  nor  the  system's  capability  of 
the  individual  office  to  respond.  So  I  just  want  to  alert  you  to  that. 

I  think  there  are  far  bigger  problems  there  than  we  are  realizing. 
And  since  that  is  a  lot  of  the  hassle  and  cost  problem,  I  would  like 
to  help  in  any  way  I  can  to  rebalance  the  process  because  there  are 
some  very  good  heads  out  there  that  are  very  committed  to  what 
we  want  to  do,  but  the  structure  of  the  groups  is  not  in  my  mind 
sufficiently  balanced  at  this  time. 

Thank  you. 

Ms.  Walton.  Thank  you. 

Chairman  Stark.  Mr.  Kleczka. 

Mr.  Kleczka.  Thank  you,  Mr.  Chairman. 

Ms.  Walton,  we  heard  from  CBO  about  the  additional  costs  of  in- 
corporating into  any  system  copays  and  deductibles.  It  is  my  view 
that  any  health  care  reform  bill  that  we  address  will  have  that 
component  or  those  components  in  it.  Now,  in  your  knowledge  of 
the  MTS  that  you  are  trying  to  develop,  how  is  that  handled  and 
how  are  you  going  to  try  to  provide  some  economies  when  it  comes 
to  yet  an  additional  billing  for  copays  and  deductibles? 

Ms.  Walton.  Since  Medicare  has  copays  and  deductibles  and 
something  unique  called  a  spell  of  illness,  I  could  certainly  attest 
that  there  are  complications  that  add  costs  to  the  system.  The  best 
way  to  minimize  these  kinds  of  costs  is  through  a  highly  automated 
system  that  gets  all  of  the  beneficiary's  bills  in  one  place  very 
quickly,  hopefully  as  soon  as  the  bill  is  filed  so  that  you  don't  have 
rework  or  error  in  the  system  by  mistakenly  paying  when  they 
haven't  met  a  deductible,  et  cetera. 

So,  for  example,  what  we  envision  in  our  Medicare  transaction 
system  is  an  on-line  inquiry  that  would  allow  the  provider  to  see 
if  the  deductible  had  been  met  so  they  would  get  it  right  the  first 
time.  That  is  the  way  we  keep  our  costs  the  lowest. 

Mr.  Kleczka.  On  copays,  a  similar  type  of  a  system? 

Ms.  Walton.  The  copays  are  a  little  more  straightforward  be- 
cause it  is  a  straight  percentage  that  the  patient  always  owes,  so 
it  is  a  little  bit  easier  to  handle. 

Mr.  Kleczka.  OK.  Thank  you  very  much. 

Chairman  Stark.  Thank  you,  Ms.  Walton.  We  appreciate  your 
contribution.  We  will  be  here  to  kind  of  push  you  along  to  see  that 
you  can  get  this  project  completed.  It  is  something  that  the  Chair 
has  been  interested  in  for  many  years,  and  I  am  sure  now  that  we 
have  some  broad  bipartisan  interest  we  can  maybe  even  speed  the 
program  up. 

I  am  a  little  concerned  that  we  are  going  to  wait  as  long  as  we 
have  to,  and  maybe  we  will  just  push  the  urgency  button  on  this 
project  and  get  it  speeded  up.  I  think  we  would  all  benefit  from  it. 

Thank  you  very  much  for  participating  today. 

Ms.  Walton.  Thank  you. 
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Chairman  Stark.  Our  next  witnesses  will  comprise  a  panel:  The 
American  Hospital  Association,  represented  by  David  Bernd,  the 
chief  operating  officer  of  Sentara  Health  Systems  in  Norfolk,  Va.; 
the  American  Medical  Association,  represented  by  Dr.  John  Clowe, 
who  is  accompanied  by  David  Heidorn;  the  Blue  Cross  and  Blue 
Shield  Association,  represented  by  Alissa  Fox,  accompanied  by  Jim 
Christie;  and  the  Health  Insurance  Association  of  America,  rep- 
resented by  Edward  Neuschler. 

Mr.  Bernd,  you  are  first  on  the  list.  Why  don't  you  lead  off? 

STATEMENT  OF  DAVID  BERND,  EXECUTIVE  VICE  PRESIDENT 
AND  CHIEF  OPERATING  OFFICER,  SENTARA  HEALTH  SYS- 
TEMS, NORFOLK,  VA  ON  BEHALF  OF  AMERICAN  HOSPITAL 
ASSOCIATION 

Mr.  Bernd.  Thank  you,  Mr.  Chairman. 

My  name  is  David  Bernd,  and  I  am  pleased  to  be  here  to  present 
testimony  for  the  American  Hospital  Association  on  the  issue  of 
simplifying  health  care  administrative  cost  processes. 

The  need  for  simplification  is  something  on  which  hospitals,  phy- 
sicians, insurers,  consumers  and  government  can  all  agree,  because 
the  burdens  of  processing  and  producing  clinical  and  payment  in- 
formation are  growing.  We  must  simplify  the  system,  eliminate  un- 
necessary costs  and  standardize  the  data  content  as  well  as  the 
processing  and  transmission  of  this  data. 

This  standardization  must  be  achieved  before  we  can  move  to 
fully  automating  these  processes.  Moreover,  there  are  additional 
steps  that  must  be  taken  to  smooth  the  way  for  these  changes,  in- 
cluding changing  State  laws  that  require  paper  records  and  that  do 
not  recognize  electronic  documents  as  official. 

Key  among  these  changes,  we  believe,  is  the  creation  of  national 
standards  to  continue  to  protect  the  confidentiality  of  patient 
records  in  a  new  electronic  environment.  Ultimately,  our  ability  to 
achieve  truly  efficient  administrative  systems  will  depend  on  how 
we  reform  our  current  health  care  delivery  and  financing  systems. 

Mr.  Chairman,  I  would  like  to  take  this  opportunity  to  tell  you 
a  little  bit  about  Sentara  Health  Systems  and  how  we  are  prepar- 
ing for  the  future.  Sentara  Health  Systems  is  a  nonprofit  organiza- 
tion located  in  Norfolk,  Virginia.  It  is  an  integrated  health  care  or- 
ganization, both  vertically  and  horizontally,  made  up  of  4  hospitals, 
10  nursing  homes  and  3  HMOs.  The  three  HMOs  that  are  owned 
by  Sentara  are  a  staff  model  HMO,  an  IPA  HMO,  and  the  only 
Medicare  HMO  in  the  State  of  Virginia. 

Sentara  is  in  Norfolk,  Virginia,  which  is  1  of  the  50  largest  met- 
ropolitan areas  in  the  United  States.  It  is  one  of  the  handful  that 
does  not  have  a  governmentally  run  hospital  so  that  the  private  in- 
stitutions must  take  care  of  all  the  indigents  in  our  community.  We 
provide  over  $40  million  a  year  in  indigent  care  and  major  teaching 
expenses  to  the  Eastern  Virginia  Medical  School  as  a  private  insti- 
tution. 

I  would  also  like  to  share  with  you  some  of  the  many  inconsistent 
and  costly  administrative  rules  that  hospitals  must  follow  to  get 
claims  processed  and  paid.  These  are  by  no  means  intended  to  be 
inclusive  but  represent  some  of  the  more  onerous  situations. 
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First,  the  split  billing  requirements.  In  Virginia,  Medicaid  re- 
quires inpatient  services  that  span  the  hospital's  fiscal  year  to  be 
split  so  two  bills  will  be  produced.  Blue  Cross  in  our  State  requires 
some  claims  to  be  split  by  calendar  year  while  other  claims  under 
other  contracts  do  not  require  splitting.  Commercial  carriers  may 
require  calendar  year  splits  or  splits  based  upon  their  plan's  bene- 
fit year. 

Conflicting  definitions  of  inpatient  versus  outpatient  services  is 
also  a  problem  for  our  industry.  Federal  payers  and  private  insur- 
ance industry  have  differing  definitions  of  outpatient  and  inpatient 
services. 

For  example,  Medicare  and  CHAMPUS  have  defined  services  as 
observation,  that  is  outpatients  that  were  traditionally  inpatients. 
The  Medicaid  program,  however,  does  not  recognize  observation  as 
a  type  of  service  and  requires  the  same  treatment  to  be  billed  as 
inpatient. 

Commercial  carriers,  HMOs  and  Blue  Cross  all  have  their  own 
rules  regarding  the  definition  and  billing  of  these  services.  As  a 
consequence,  hospitals  must  manually  review  all  potential  cases  to 
insure  the  multiple,  unique  payer  criteria  are  satisfied.  This  is  an 
expensive,  costly  procedure  since  it  often  requires  someone  with 
clinical  expertise. 

An  additional  integral  part  of  this  process  is  the  continuing  edu- 
cation that  must  be  undertaken  to  educate  the  office  staffs  of  our 
private  practice  physicians  on  these  varying  rules  and  documenta- 
tion requirements. 

The  Medicaid  program  in  Virginia  has  narrowly  defined  what  is 
a  valid  medical  reason  to  be  in  an  emergency  room  to  be  seen  by 
a  physician.  This  is  done  by  eliminating  reimbursement  based  on 
the  ICD-9  code  diagnostic  codes  within  a  certain  range.  Diagnoses 
falling  outside  this  range  are  reimbursed  at  an  office  visit  rate  of 
around  $30.  The  cost  of  copying,  handling,  mailing  these  bills  is 
high  and  on  some  cases  averages  $22  based  on  management  and 
engineering  studies  done  within  our  organization.  This  cost  is  in 
addition  to  the  cost  of  providing  the  medical  services. 

The  last  thing  I  would  like  to  talk  to  you  about  is  the 
reengineering  effort  we're  undertaking  at  Sentara  in  the  area  of  pa- 
tient billing.  As  a  direct  result  of  the  many  different  and  in  some 
cases  conflicting  payer  requirements,  hospitals  have  billing  proc- 
esses that  are  labor  intensive  and  costly.  A  continuous  quality  im- 
provement team  reviewing  our  internal  processes  identified  a  po- 
tential of  108  steps  from  the  time  a  patient  is  first  identified  to  the 
end  of  the  billing  collection  cycle.  Not  all  payers  require  us  to  go 
through  the  108  steps.  That  is  the  worst  case  example. 

We  have  provided  to  the  committee  members  a  copy  of  the  flow 
chart  from  the  continuous  quality  improvement  team  that  actually 
outlined  70  of  these  108  processes.  If  you  would  like  copies  of  that, 
we  have  them  available.  While  not  every  account  requires  all  of 
these  steps,  as  I  said,  many  of  them  do. 

The  team  working  on  this  project  determined  that  if  consistency 
and  full  automation  capabilities  could  be  realized  a  reduction  of  al- 
most 40  percent  of  the  staff  in  the  patient  accounting  department 
could  occur.  This  reduction  alone  would  yield  $1  million  a  year  in 
direct  savings  to  our  patients. 
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Sentara  is  involved  in  major  reengineering  processes.  In  1992,  we 
received  the  National  Quality  Award  from  RIT  USA  Today  with 
over  400  CQI  teams  which  were  put  in  competition  for  this  quality 
cup. 

In  conclusion,  Mr.  Chairman,  AHA  applauds  your  efforts  in  the 
area  of  administrative  cost  simplification  and  particularly  your  re- 
sponsiveness to  our  concerns  voiced  last  year.  We  thank  you  for  the 
changes  you  included  in  H.R.  200. 

We  bel  lieve  we  can  achieve  real  benefits  and  cost  savings  by 
standardizing  the  collection,  use  and  transmission  of  data,  elimi- 
nating barriers  to  more  efficient  administrative  processes  and  en- 
couraging the  development  of  local  data  networks.  These  reforms 
can  mean  lower  health  care  costs  as  well  as  less  frustration  for  our 
health  care  administrative  system. 

Thank  you. 

Chairman  Stark.  Thank  you. 

[The  prepared  statement  and  attachments  follow:] 
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SUMMARY 


•  Diverse  payer  demand  for  data,  and  new  and  complex  payer  review  processes,  have 
increased  administrative  costs  dramatically  and  constitute  a  mass  of  paperwork  and 
information  demands  that  burden  providers,  payers,  and  patients  alike. 

•  Addressing  provider  concerns  about  excessive  administrative  costs  will  require 
elimination  of  unnecessary  administrative  functions  that  differ  across  payers,  and 
not  simply  the  automation  of  existing  information  systems. 

•  Aligning  information  needs/demands  across  payers  will  require  a  number  of 
fundamental  reforms,  including:  standardization  of  data  content;  standardization 
of  information  processing  and  review  procedures;  standardization  of  transmission 
formats  and  protocols;  elimination  of  barriers  to  efficient  processing;  and 
development  of  shared  information  networks. 

•  Ultimately,  our  ability  to  achieve  truly  efficient  administrative  systems  will  depend 
on  how  we  reform  our  current  health  care  delivery  and  financing  systems. 

•  Administrative  simplification  reforms  that  we  adopt  now  must  not  lose  sight  of  how 
future  delivery  and  payment  systems  will  be  structured  and  must  recognize  the  local 
nature  of  the  delivery  of  health  care  services  both  now  and  in  the  future. 


Mr.  Chairman,  I  am  David  Bernd,  Executive  Vice  President  and  Chief  Operating  Officer 
of  Sentara  Health  Systems  in  Norfolk,  Virginia.  On  behalf  of  the  American  Hospital 
Association's  (AHA's)  more  than  5,000  member  hospitals,  I  am  pleased  to  testify  on  the 
issues  that  need  to  be  addressed  and  the  steps  that  need  to  be  taken  to  simplify  health 
benefit  administration. 

Over  the  years  payer  demand  for  data  from  health  care  providers  and  new  and  more  diverse 
and  complex  payer  review  processes  have  increased  administrative  costs  dramatically. 
Information  demands  are  open-ended  and  often  contradictory.  These  diverse  information 
demands  for  medical  review  activities  and  the  billing,  processing,  and  payment  of  claims 
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constitute  a  mass  of  paperwork  that  burdens  providers,  payers  and  patients  alike,  and  creates 
a  barrier  to  fully  electronic  communication. 

AHA  supports  the  subcommittee's  efforts  to  simplify  health  care  billing,  claims  processing, 
and  payment  systems  to  eliminate  wasteful  administrative  systems  and,  thereby,  help  reduce 
our  nation's  escalating  health  care  costs.  Hospitals  support  these  reforms.  In  fact,  there  is 
general  agreement  among  providers,  payers,  and  policymakers  that  we  can  take  significant 
steps  to  improve  the  efficiency  of  the  administrative  systems  that  support  our  health  care 
system. 

Improving  efficiency  means  addressing  the  administrative  costs  of  both  providers  and  payers. 
Simply  computerizing  our  current  systems  does  not  accomplish  this.  We  must  take  a  careful 
look  at  both  the  structure  and  purpose  of  our  administrative  systems  to  see  how  we  can 
streamline  not  just  the  transmission  of  information  but  what  we  collect,  how  we  collect  it, 
and  how  it  is  used.  In  other  words,  administrative  simplification  will  mean  more  uniformity 
and  consistency  in  our  administrative  system  and  not  just  better  technology  for  managing  our 
current  burdensome  and  confusing  administrative  systems. 

Addressing  provider  concerns  will  require  elimination  of  unnecessary  administrative 
functions  that  differ  across  payers.  We  must  trim  away  the  layers  of  administrative  flab  that 
clog  the  current  environment  with  redundancy  and  specialized  reporting.  We  must  focus  on 
standardizing  both  the  content  and  the  processing  of  information--i.e.,  aligning  information 
demands  across  payers. 

We  believe  providers  and  payers  can  collaborate  to  bring  about  needed  reforms.  There  are 
currently  a  number  of  efforts  underway  in  the  private  sector  focused  on  administrative 
simplification.  Some  of  the  goals  defined  by  these  efforts  include: 

■  Full  implementation  by  January,  1994  of  an  improved  uniform  billing 
document  that  should  eliminate  the  need  for  attachments. 

■  Development  of  national  standards  for  a  uniform  clinical  data  set  within  the 
next  three  to  four  years. 

■  Implementation  of  standard  electronic  formats  across  all  providers  and  payers 
by  late  1996. 

The  success  of  these  efforts  depend  on  all  involved  parties  agreeing  to  reduce  administrative 
costs  and  not  passing  these  costs  on  to  others.  Success  also  depends  on  having  the  right 
incentives  in  place  and  eliminating  current  state  and  federal  statutory  barriers  to  reaching 
these  goals.  Along  these  lines,  legislation,  such  as  a  federal  law  on  the  confidentiality  of 
patient  records  within  an  electronic  environment,  will  need  to  be  enacted. 

Ultimately,  however,  simplifying  current  systems  will  not  be  enough  to  eliminate  unnecessary 
administrative  costs.  We  must  overhaul  the  way  we  deliver  and  pay  for  health  care  if  we 
are  to  effectively  streamline  our  administrative  systems.  Changes  such  as  a  mandated 
national  basic  benefit  package  and  capitated  payment  for  that  package  would  go  a  long  way 
toward  simplifying  the  administrative  systems  needed  to  support  the  delivery  of  health  care 
services  in  this  country.  National  requirements  for  public  reporting  on  the  cost,  quality,  and 
utilization  of  services  under  health  care  reform  would  further  facilitate  uniformity  and 
consistency. 

Thus,  while  we  can  take  significant  steps  today  to  simplify  our  current  administrative  systems 
and  contain  administrative  costs,  we  must  not  lose  sight  of  how  administrative  systems  need 
to  be  redesigned  to  support  and  accommodate  long-term  health  care  reform. 

To  begin,  we  must  address  fundamental  deficiencies  of  the  current  environment.  A  series 
of  key  reforms  are  necessary: 

■  Standardization  of  data  content; 

■  Standardization  of  information  processing  and  review  procedures; 

■  Standardization  of  electronic  transmission  formats  and  protocols; 

■  Elimination  of  barriers  to  efficient  processing;  and 
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■        Development  of  shared  information  networks 

Each  of  these  steps  will  contribute  to  the  simplification  of  our  current  administrative  systems 
and  form  a  foundation  for  administrative  systems  needed  to  support  future  reforms  to  our 
health  care  delivery  and  payment  system. 

Standardization  of  Data  Content 

Standardizing  data  content  is  not  just  a  matter  of  identifying  which  data  elements  should  be 
collected.  It  also  means  agreeing  on  the  definition  and  codes  for  those  data  elements. 
Currently,  when  payers  appear  to  be  asking  for  the  same  data  elements,  they  could  be 
asking,  in  fact,  for  very  different  information.  For  example,  to  identify  a  physician,  some 
payers  want  the  Medicare  physician  number,  while  others  may  want  the  physician's  state 
licensure  number  or  federal  tax  identification  number.  Payer  requirements  for  the  collection 
of  other  data  elements  can  be  equally  diverse  and  confusing,  such  as  different  rules  for 
diagnosis  and  procedure  coding  or  different  methods  for  determining  entitlement 
information.  These  differences  add  up  to  enormous  costs  for  providers.  We  appreciate  the 
fact,  Mr.  Chairman,  that  you  have  addressed  this  problem  in  H.R.  200.  AHA  and  other 
provider  and  payer  groups  continue  to  work  successfully  on  a  voluntary  basis  to  increase  the 
uniformity  in  payer  data  requirements. 

With  regard  to  billing,  progress  has  been  made  over  the  past  20  years  through  the  National 
Uniform  Billing  Committee  (NUBC)  for  institutional  claims,  and  the  Uniform  Claim  Form 
Task  Force  (UCFTF)  for  professional  claims,  to  move  toward  payer  acceptance  of  uniform 
billing  data  sets  and  formats.  These  committees,  broadly  representative  of  payers  and 
providers,  work  on  an  ongoing  basis  to  establish  and  maintain  common  data  sets  that  can 
be  used  universally  by  payers,  thereby  eliminating  or  at  least  reducing  the  need  for 
specialized  data  requests. 

The  NUBC,  working  with  State  Uniform  Billing  Committees  (the  state  equivalents  to  the 
NUBC),  has  revised  the  old  institutional  uniform  bill,  the  "UB-82",  into  the  "UB-92"  which 
will  be  implemented  beginning  on  October  1, 1993.  In  revising  the  uniform  bill,  efforts  have 
been  made  to  eliminate  the  need  for  additional  information.  While  most  payers  (in 
particular  two  of  the  largest  payers,  Medicare  and  Blue  Cross  Plans)  accept  the  uniform  bill 
without  additional  attachments  or  itemization,  other  payers,  most  often  commercial  insurers, 
require  additional  information  that  is  often  redundant  or  unnecessary  for  the  actual 
processing  of  claims. 

The  NUBC  and  UCFTF  already  provide  private  sector  mechanisms  for  establishing  and 
maintaining  uniform  data  sets  for  billing  health  care  services,  and  these  efforts  should  be 
built  upon  in  any  effort  to  standardize  billing  data  content.  We  could  realize  immediate 
savings  if  all  insurers  would  agree  to  limit  themselves  to  these  data  sets,  as  Medicare  does, 
for  adjudicating  claims.  Unfortunately,  this  is  not  currently  the  case.  For  this  reason, 
legislation  mandating  uniform  institutional  and  professional  bills,  ultimately,  may  be 
necessary.  If  such  legislation  is  passed,  we  would  recommend  that  the  NUBC  and  the 
UCFTF  be  identified  as  the  bodies  to  maintain  the  uniform  bills  as  they  do  in  their  current 
capacity. 

With  regard  to  medical  review,  more  clinical  detail  is  needed  than  is  currently  captured 
through  the  claims  system.  Payers  are  increasingly  hungry  for  patient-level  clinical  data  not 
only  to  adjudicate  claims,  but  to  support  broader  evaluations  of  health  care  cost  and  quality, 
provider  efficiency,  and  treatment  effectiveness.  Although  providers  recognize  the 
importance  of  evaluating  the  cost  and  quality  of  care,  the  nature  and  extent  of  data  demands 
can  be  very  time-consuming  and  costly  and  may  divert  resources  from  patient  care  activities. 
External  organizations  frequently  do  not  evaluate  their  data  demands  to  determine  whether 
all  of  the  information  they  are  requesting  is  necessary,  reliable  or  valid  for  their  intended 
purpose.  Moreover,  there  has  been  virtually  no  effort  on  the  part  of  these  organizations  to 
coordinate  requests  or  identify  core  sets  of  data  that  could  serve  multiple  purposes. 
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Once  all  clinical  information  is  computer-based,  the  transmission  of  detailed  clinical 
information  for  use  by  regulators,  evaluators,  purchasers,  and  researchers  will  be  relatively 
simple.  In  early  1992,  the  AHA  convened  a  Work  Group  on  Computerization  of  Patient 
Records,  consisting  of  representatives  of  providers,  payers,  government,  consumers,  and 
business,  to  identify  practical  steps  to  support  the  devleopment  and  implementation  of 
computer-based  patient  records  (CPRs).  The  Executive  Summary  of  the  work  group's 
report,  Toward  a  National  Health  Information  Infrastructure,  is  attached  to  this  statement. 
That  report  suggests  that  it  will  be  15  or  more  years  before  all  providers  have  fully 
operational  CPRs.  Until  we  have  widespread  implementation  and  use  of  CPRs,  the  only 
way  to  build  data  bases  of  detailed  clinical  information  is  to  collect  information  from 
existing  paper  records  and  enter  it  into  a  usable  electronic  format--a  labor  intensive  and 
costly  enterprise. 

Perhaps  the  most  significant  example  of  such  a  system  is  the  Uniform  Clinical  Data  Set 
(UCDS),  which  was  developed  by  the  Health  Care  Financing  Administration  to  collect 
information  needed  by  the  Medicare  Peer  Review  Organizations  (PROs)  to  evaluate  the 
quality  and  appropriateness  of  care  provided  to  Medicare  beneficiaries.  Data  abstraction 
to  support  UCDS  could  be  in  excess  of  S500  million  dollars.  Yet  this  comprehensive  data 
set  has  never  been  evaluated  to  determine  whether  the  data  are  necessary  or  sufficient  to 
streamline  the  medical  review  process.  At  the  present  time,  there  is  no  general  agreement 
among  experts  on  what  a  minimum  clinical  data  set  should  contain.  There  must  be  a 
mechanism  for  balancing  the  usefulness  of  information  with  the  cost  of  data  collection 
before  such  a  data  set  could  be  broadly  implemented. 

Thus,  before  a  uniform  clinical  data  set,  comparable  to  the  uniform  billing  data  sets,  can  be 
established,  there  needs  to  be  substantially  more  study  and  evaluation.  We  would  support 
such  efforts,  in  particular  those  of  the  Agency  for  Health  Care  Policy  Research  (AHCPR), 
which  is  currently  acting  as  a  coordinator  for  planning  panels  that  are  looking  at  ways  to 
integrate  the  collection  of  clinical  information.  Once  this  research  is  done,  we  could  support 
a  mandate  for  a  clinical  data  set  as  long  as  it  was  limited  to  the  minimum  amount  of  data 
required  for  medical  review  and  as  long  as  there  was  balanced  representation  on  the  body 
identified  to  maintain  this  data  set. 

Standardization  of  Information  Processing  and  Review  Procedures 

In  addition  to  standardizing  data  content,  further  administrative  cost  savings  could  be 
achieved  by  standardizing  methods  to  access  and  process  information  as  well  as  review 
procedures  for  analyzing  the  information. 

For  example,  with  regard  to  billing  and  claims  processing,  centralized  enrollment  and 
coverage  determination  could  go  a  long  way  toward  reducing  provider  administrative  costs. 
This  could  be  accomplished  through  the  use  of  beneficiary  or  enrollee  health  claims  cards 
or  similar  methods  that  permit  immediate  electronic  verification  of  eligibility  and  benefits. 
Again,  Mr.  Chairman,  this  is  an  issue  that  we  are  pleased  that  you  have  addressed  in  H.R. 
200. 

With  regard  to  medical  review,  there  is  even  greater  need  to  establish  more  uniform  review 
procedures.  Currently,  much  of  the  external  review  is  done  on  a  case-by-case  basis,  with 
enormous  variation  in  data  demands  and  administrative  processes  that  can  consume  the  time 
of  physicians  and  hospital  staff  that  would  be  better  spent  on  patient  care.  National 
standards  for  these  procedures  would  help  reduce  some  of  the  friction  that  now  exists 
between  external  and  internal  utilization  management  programs. 

In  the  long  run,  however,  the  administrative  costs  associated  with  medical  review  can  best 
be  minimized  by  developing  methods  to  move  away  from  the  intensive* case-by-case  scrutiny 
of  individual  claims.  By  enhancing  the  ability  of  external  evaluators  to  assess  overall 
provider  performance,  reviewers  will  be  able  to  target  utilization  management  on  diagnoses, 
providers,  or  geographic  areas  where  utilization  or  quality  appear  out  of  line  with  norms. 
Techniques  for  performing  these  sorts  of  evaluations  exist,  but  purchasers  are  hampered  by 


335 


the  lack  of  adequate  data.  In  early  1992,  the  AHA  convened  a  Work  Group  on 
Performance  Monitoring,  consisting  of  providers,  insurers,  consumers.and  employers  to 
evaluate  the  adequacy  of  data  currently  collected  for  performance  monitoring  and  seek  ways 
to  satisfy  the  need  for  more  complete  and  consistent  information  about  patients  that  could 
be  used  for  this  sort  of  performance  monitoring.  The  report  of  that  work  group  is  expected 
later  this  year. 

Standardization  of  Electronic  Transmission  Formats  and  Protocols 

Currently,  there  are  over  400  different  proprietary  electronic  format  designs  to  carry  billing 
information.  Without  standardization  of  electronic  processes  we  could  see  further 
fragmentation  and  higher  administrative  costs  as  competition  among  these  firms  increases. 

The  American  National  Standards  Institute  (ANSI)  has  already  made  some  significant 
progress  in  designing  the  standardized  electronic  formats  for  the  transmission  of  health  care 
data.  In  addition,  the  Workgroup  on  Electronic  Data  Interchange  (WEDI),  an  ad-hoc  group 
of  payer  and  provider  organizations  formed  in  late  1991,  has  been  working  diligently  toward 
the  general  acceptance  and  use  of  these  electronic  standards.  WEDI  issued  its  first  report 
in  July  1992,  and  has  been  working  on  a  follow-up  report  for  release  this  summer. 

Guidelines  on  the  use  of  electronic  format  standards,  however,  must  avoid  allowing 
proprietary  interests  from  controlling  and  dictating  transmission  processes  and  costs.  New 
relationships  must  be  nurtured  that  level  the  field  so  that  rules  on  how  information 
standards  will  be  enveloped  in  an  electronic  format  do  not  permit  proprietary  interests  to 
dictate  the  processing  environment. 

To  assure  that  the  standard  electronic  formats  are  used  correctly,  committees  like  the 
NUBC  and  the  UCFTF  for  billing,  and  any  other  appropriate  group  for  clinical  information, 
should  assume  the  role  of  defining  how  uniform  billing  and  clinical  data  sets  will  be 
enveloped  into  the  ANSI  electronic  format.  The  NUBC  and  the  UCFTF,  in  fact,  are 
already  in  the  process  of  developing  implementation  guides  to  the  ANSI  standards. 

Elimination  of  Barriers  to  Efficient  Processing 

A  number  of  existing  laws  and  regulations  present  barriers  to  the  development  of  efficient 
information  processes.  For  instance,  some  state  laws  do  not  recognize  information  that  is 
maintained  as  a  document  in  electronic  media  as  being  "official".  Consequently,  much  of 
the  information  maintained  in  electronic  form  must  also  exist  in  paper  form. 

Some  states  effectively  prohibit  the  use  of  computerized  patient  records  by  requiring  that 
orowrs  and/or  practitioner's  signature  be  written  in  ink.  These  laws  and  other  such  laws 
requiring  paper  records  were  passed  before  the  age  of  electronic  record  storage.  While  they 
have  served  a  useful  purpose,  they  must  now  be  modified  to  accommodate  electronic 
systems.  Another  barrier  is  the  patchwork  of  state  laws  governing  confidentiality  of  the 
patient's  health  record.  The  diversity  of  these  state  requirements  inhibit  the  use  of 
electronic  media. 

Still  other  barriers  include  the  different  rules  and  regulations  for  determining  primary, 
secondary,  or  tertiary  payer.  There  needs  to  be  a  process  that  establishes  uniform  rules  to 
follow  throughout  the  country  on  coordination  of  benefits.  Many  different  state  laws  require 
different  protocols  when  multiple  benefit  plans  or  liability  carriers  are  involved. 

Establishing  Shared  Information  Networks 

The  delivery  of  health  care  services  is  a  local  issue,  and  is  likely  to  continue  to  be  so  even 
under  national  health  care  reform.  This  means  that  the  information  networks  that  are 
established  to  support  both  our  current  and  future  health  care  information  needs  must  be 
locally  based.  At  the  same  time,  there  will  be  a  critical  need  to  share  information  in  order 
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to  improve  the  overall  management  and  efficiency  of  our  health  care  system  and  to  monitor 
the  effectiveness  of  the  care  our  system  delivers. 

Achieving  the  goal  of  shared  information  networks  will  require  that  the  roles  and 
responsibilities  of  all  participants-providers  and  payers-be  clearly  defined.  Each  participant 
must  understand  its  role  in  developing,  maintaining,  and  using  information.  Consequently, 
the  relationships  between  individual  participants  becomes  more  significant  as  databases 
develop,  storage  requirements  evolve,  and  processes  for  access  become  defined.  There 
needs  to  be  a  lot  of  experimentation  in  establishing  locally  integrated  information  systems 
before  we  know  best  how  to  form  a  national  data  network. 

Experimentation  with  community  health  information  networks  is  just  beginning.  These  sorts 
of  demonstrations  could  prove  invaluable  to  the  long-term  development  of  computer-based 
patient  records,  and  may  also  offer  opportunities  for  improving  the  quality  and  efficiency 
of  clinical  information  transfer  in  the  near  term.  Although  as  yet  there  are  no  operational 
examples  of  community  health  information  networks,  a  few  communities  are  planning 
networks  that  will  link  health  care  providers  so  that  patient  health  information  can  be 
shared  across  time  and  place.  These  demonstrations  deserve  to  be  supported. 

However,  the  more  patient  information  is  shared  among  caregivers,  payers,  and  others,  the 
greater  the  threat  to  patient  privacy.  The  potential  for  large-scale  breaches  of 
confidentiality  is  magnified  by  the  ease  of  sharing  documents  in  a  computer  environment. 
Current  patient  privacy  laws  vary  significantly  from  state  to  state,  often  conflict,  and  seldom 
consider  the  implications  of  electronic  records.  This  patchwork  of  laws  governing 
confidentiality  of  patient  records  may  inhibit  providers  from  sharing  information  outside 
their  organization  electronically,  and,  worse,  may  induce  patients  to  withhold  information 
essential  to  their  care.  We  believe  national  standards  need  to  exist  for  protecting  the 
confidentiality  of  patient  information. 


LONG-TERM  REFORM  AND  FUTURE  ADMINISTRATIVE  SYSTEMS 

Although  we  can  achieve  significant  savings  through  efforts  to  simplify  our  current 
administrative  systems,  ultimately  our  ability  to  achieve  truly  efficient  administrative  systems 
will  depend  on  how  we  reform  our  current  health  care  delivery  and  financing  systems.  In 
particular  it  will  depend  on  our  ability  to  establish  uniformity  in  the  health  care  benefits 
available  to  everyone  in  this  country  and  our  ability  to  establish  self-disciplined  local 
delivery  networks  to  deliver  those  benefits. 

As  you  know,  the  AHA  has  a  vision  for  the  future  of  our  health  care  system  that  is  built 
around  fundamental  restructuring  of  our  financing  and  delivery  system.  We  envision  the 
creation  of  community  care  networksSM,  integrated  consortia  of  providers  and  payers  and 
others  formally  organized  at  the  local  level  to  provide  a  common  set  of  benefits  to  everyone 
through  a  pluralistic  system  of  financing.  Such  a  network  would  be  paid  on  a  capitation 
basis-a  fixed  amount  per  enrollee  per  year-for  the  entire  range  of  specified  benefits  and 
would  be  required  to  be  accountable  to  its  community  through,  among  other  things,  public 
reports  on  the  cost,  utilization  and  quality  of  the  services  it  delivers.  Administrative  costs 
could  be  substantially  reduced  through  the  combined  impact  of  standardized  benefits-which 
would  eliminate  diverse  coverage  rules~and  capitated  payment  for  these  benefits-which 
would  reduce  the  magnitude  of  claims  transactions. 

Under  the  AHA  vision,  an  independent  national  commission  would  oversee  the  reformed 
health  care  system.  The  commission  would  make  important  decisions  about  the  health  care 
system  including  establishing  a  uniform  national  benefits  package,  establishing  qualification 
criteria  and  standards  for  community  care  networks,  and  setting  capitated  network  payment 
rates  for  the  government-financed  program. 

This  commission  also  would  likely  have  the  authority  for  overseeing  the  development  of 
standards  for  uniform  data  reporting  requirements  on  the  costs,  utilization,  and  quality  of 
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health  care  services.  In  developing  these  standards,  as  well  as  the  implementation  guides 
and  instructions  for  communicating  the  uniform  data,  the  commission  could  rely  on 
committees,  like  the  NUBC  and  the  UCFTF,  that  are  currently  responsible  for  the 
development,  maintenance,  and  transmission  of  uniform  data  sets. 

CONCLUSION 

The  reform  or  restructuring  of  our  financing  and  delivery  system  will  ultimately  determine 
how  our  administrative  systems  are  structured.  Nevertheless,  we  can  achieve  real  benefits 
and  cost  savings  by  standardizing  the  collection,  use,  and  transmission  of  data,  eliminating 
barriers  to  more  efficient  administrative  processes,  and  encouraging  the  development  of 
local  data  networks.  These  reforms  will: 

■  Reduce  the  collection  of  redundant  and  unnecessary  data; 

■  Increase  operational  efficiency  for  providers  and  payers; 

■  Reduce  training  costs  for  new  staff; 

■  Improve  coordination  of  claims  information  among  primary,  secondary,  and  tertiary 
payers; 

■  Increase  efficiencies  through  the  use  of  computer  technologies; 

■  Enhance  data  availability  for  research; 

■  Reduce  administrative  "hassle"  for  consumers;  and 

■  Provide  greater  information  sharing  among  all  participants  (providers,  patients,  and 
consumer)  in  health  care. 

These  benefits  represent  a  win-win  situation.  They  mean  not  only  lower  health  care  costs 
but  less  frustration  with  our  health  care  administrative  systems. 


CCN,  lac.  and  San  Diego  Community  Healthcare  Alliance  use  the  name  Community  Care  Network  as  their  service  mark  and  reserve  all 
rights. 
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EXECUTIVE  SUMMARY 

Background 

In  November  1991,  the  Secretary  of  Health  and  Human  Services  convened  a  forum  of  health 
care  leaders  to  identify  ways  to  reduce  health  care  administrative  costs.  After  the  forum,  the 
following  working  groups  were  created:  the  Work  Group  for  Electronic  Data  Interchange,  the 
Work  Group  on  Administrative  Costs  and  Benefits,  the  Work  Group  on  Performance 
Monitoring,  and  the  Work  Group  on  Computerization  of  Patient  Records.  The  latter  work 
group,  including  organizations  representing  patients,  providers,  purchasers,  evaluators  and  health 
policy  experts,  was  assembled  by  the  American  Hospital  Association  to  identify  practical  steps 
towards  the  implementation  of  computer-based  patient  records. 

Current  Environment 

Today,  patients'  health  information  is  often  fragmented,  poorly  documented  and  duplicative. 
Information  about  a  single  episode  of  care  could  reside  in  the  records  of  several  different 
providers  —  history  and  symptoms  in  a  physician  record,  lab  results  and  surgical  procedures  in 
a  hospital  record,  and  rehabilitation  in  a  home  care  agency  record.  Even  within  a  single 
provider  location,  such  as  a  hospital,  information  about  a  patient  may  be  contained  in  different 
departmental  systems,  some  of  which  are  computerized,  some  of  which  are  not,  and  few  of 
which  are  integrated  due  to  the  lack  of  standards  for  defining,  coding  and  transmitting  data. 

Generally,  providers  have  been  unwilling  to  invest  large  sums  of  money  in  information  systems 
without  assurances  that  the  costs  will  be  justified  by  the  benefits.  Several  advanced 
computerized  patient  record  systems  have  been  successfully  installed  in  hospitals  and  ambulatory 
care  settings  but  few  have  been  widely  replicated  and  information  about  the  costs  and  benefits 
is  limited.  In  particular,  there  is  little  scientific  evidence  to  prove  that  CPR  systems  will  reduce 
administrative  costs.  There  are,  however,  several  studies  that  show  the  CPRs  can  lead  to  better 
quality  and  more  efficient  patient  care  management  (e.g.,  fewer  lab  tests,  shorter  lengths  of 
stay). 

Vision 

This  work  group  believes  that  we  must  harness  the  capabilities  of  computers  to  improve  the 
quality  and  efficiency  of  patient  care.  More  complete  and  accurate  patient  information  will 
become  available  across  time  and  place  (with  appropriate  safeguards  for  patient  privacy). 
Caregivers  will  have  access  to  practice  guidelines,  prompts,  reminders,  and  other  decision 
support  tools  to  enhance  diagnosis  and  treatment  and  to  evaluate  the  likely  outcomes  of 
alternative  treatment  options.  Patients  and  purchasers  will  be  able  to  obtain  information  on  the 
cost  and  quality  of  health  plans  and  providers.  Researchers,  regulators,  health  plans,  evaluators, 
and  policymakers  will  have  access  to  data  to  support  decisions  about  health  care  delivery  and 
financing  and  evaluating  the  effectiveness  of  emerging  health  care  technologies.  Costs  will  be 
reduced  by  eliminating  redundant  functions  and  streamlining  inefficient  processes. 
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vi  Toward  a  National  Health  Information  Infrastructure 


In  order  to  achieve  our  vision,  we  need  a  health  information  infrastructure  ~  an 
interconnected  communication  network  linking  all  participants  in  the  U.S.  health  care  system. 
Each  health  care  facility  and  practitioner  would  connect  to  the  network  via  its  own  computer- 
based  patient  record  system  --  an  information  system  that  would  have  the  ability  to  create, 
store,  retrieve,  transmit,  and  manipulate  patients'  health  data  in  ways  that  best  support  decision 
making  about  their  care.  In  addition,  support  for  better  patient  care  decision  making  and 
analysis  of  patient  outcomes  would  be  available  through  reference  data  bases  -  aggregate  data 
from  many  patients  --  and  computerized  knowledge-based  systems  which  use  decision  logic 
and  practice  guidelines  to  help  caregivers  make  decisions  about  diagnoses  and  treatment  options. 
As  they  do  today,  health  care  providers  would  control  access  to  information  stored  in  patient 
records  in  order  to  preserve  patient  privacy.  When  authorized,  data  from  such  a  system  could 
flow  to  health  care  managers,  policy  makers,  researchers,  and  purchasers  to  monitor  the 
performance  of  the  health  care  system  and  make  key  decisions  for  the  future. 

Strategies 

We  believe  that  with  a  well-planned,  adequately  financed,  and  incremental  approach,  this  vision 
is  attainable  in  the  next  ten  to  fifteen  years.  The  strategies  we  propose  represent  first  steps  in 
the  development,  adoption  and  use  of  CPR  systems  and  the  health  information  infrastructure. 

•  Develop  national  standards  for  documenting  and  sharing  patient  information.  The 

American  National  Standards  Institute  Healthcare  Information  Standards  Planning  Panel 
(HISPP)  should  coordinate  the  development,  adoption,  and  use  of  national  information 
standards.  Standards  should  be  developed  for  patient  data  definitions,  codes  and 
terminology,  for  inter-system  communication,  and  for  uniform  patient,  provider,  and 
payer  identifiers. 

•  Establish  national  standards  for  protecting  the  confidentiality  of  patient  information. 

Enact  federal  legislation  applying  to  all  health  information  which  resolves  inconsistencies 
and  inadequacies  in  existing  laws  protecting  patient  privacy  and  creates  a  Federal 
Information  Privacy  Commission  to  establish  uniform  requirements  for  protecting  health 
information. 

•  Improve  knowledge  about  the  state-of-the-art.  Better  information  should  be  collected 
and  made  available  about  what  kind  of  information  systems  providers  have,  how  much 
systems  cost,  how  much  they  save,  how  they  could  be  used  more  effectively,  and  how 
they  could  be  improved. 

•  Promote  development  of  interconnected  communication  networks.  Federal  funding 
should  be  provided  to  support  the  development  of  health  information  networks  that 
operate  to  share  health  information  between  providers  and  others  within  a  community. 
Members  of  the  health  care  community  should  collaborate  with  other  industries  and 
government  to  develop  health  care  information  technology  that  is  compatible  with  the 
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emerging  national  information  infrastructure  that  would  link,  through  a  national 
"information  superhighway,"  institutions  and  resources  throughout  the  country. 

•  Evaluate  the  usefulness  and  cost-effectiveness  of  all  data  requests.  Regulators, 
insurers,  and  others  should  take  responsibility  for  demonstrating  the  reliability,  validity, 
usefulness  and  cost-effectiveness  of  data  sets  before  requiring  that  they  be  collected  and 
reported. 

The  table  below  outlines  our  proposed  strategies,  identifies  a  lead  organization  for  each,  and 
estimates  the  associated  time  frame  and  cost. 


Summary  of  Proposed  Strategies 


STRATEGIES 

LEAD 

ORGANIZATION 

TIME 
FRAME 

ESTIMATED 
COST 

I.  IMPROVE  KNOWLEDGE  ABOUT  STATE-OF-THE-ART 

I. A.  Conduct  provider  surveys 

Computer-based  Patient 
Record  Institute  (CPRI) 

1993-1994 

$800,000 

I.B.  Develop  reference  model  for 
evaluating  costs  and  benefits  of  CPR 
systems 

Department  of  Health 
and  Human  Services 
(HHS) 

1993-1996 

$3  million 

I.C.  Analyze  information  needs  and  uses 
in  a  variety  of  provider  settings 

CPRI 

1993-1996 

$15  million 

I.D.  Evaluate  issues  related  to 
organizational,  professional  and  personal 
change 

CPRI 

1993-1996 

$3  million 

II.  DEVELOP  NATIONAL  STANDARDS 

II.  A.  Promote  development,  adoption  and  use  of  health  information  standards 

II.  A.  1.  Fund  HISP?  standards  planning 
and  coordination 

HHS 

Ongoing 

$100,000/year 

II.A.2.  Develop,  test  and  promote  use  of 
a  patient  data  set  for  emergency  purposes 

Healthcare  Informatics 
Standards  Planning 
Panel  (HISPP) 

1993-1995 

$500,000 

II.A.3.  Develop  standards  for  the  content 
of  the  patient  record 

HISPP 

1993-1996 

$100,000 
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STRATEGIES 

LEAD 

UKLrAlNlZA  I  IUIN 

TIME 
FRAME 

ESTIMATED 
COST 

II.  A. 4.  Compare  and  contrast  coding 
schemes  and  develop  needed  coding 
schemes 

HISPP 

1993-1996 

$500,000 

II.  A. 5.  Develop  uniform  provider,  payer 
and  patient  identifiers 

UTCDD 

rilorr' 

1  QQ1    1  QQA 

II.  A. 6.  Foster  development  of  standards 
certification  process 

CPRI 

1993-1994 

$50,000 

II. B.  Establish  national  legal  standards  for 
protecting  the  confidentiality  of  patient 
information 

Congress/President 

1993-1994 

II. C.  1.  Evaluate  existing  data  sets 

HHS 

1993-1996 

$1.5  million/yr 

II. C. 2.  Enact  legislation  requiring  federal 
agencies  to  demonstrate  the  usefulness 
and  cost  effectiveness  of  any  mandated 
data  set 

Congress/President 

1993-1995 

ffl.  DEVELOP  LINKAGES  BETWEEN  EXISTING  AND  FUTURE  COMPUTER-BASED 
INFORMATION  SYSTEMS 

ffl.  A.  Encourage  development  of 
community  health  information  networks 

HHS/CPRI 

1993-1996 

$25  million 

in.B.  Collaborate  with  other  industries 
and  government  to  create  the  health  care 
component  of  the  National  Information 
Infrastructure 

CPRI 

1993 -ongoing 

TOTAL  COSTS 

1993-19% 

$54.4  million 

Implementation  Timeline 


Below,  we  have  attempted  to  lay  out  an  estimated  timeline  for  widespread,  national 
implementation  of  CPR  systems  and  the  health  information  infrastructure.  Although  a  timeline 
suggests  a  sequential  process  of  development  and  implementation,  we  expect  many  of  the 
components  to  be  developing  simultaneously. 
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YEARS  1  -  4 

Standards.  The  most  important  step  toward  the  implementation  of  computer-based  patient 
records  (CPR)  is  the  development  and  adoption  of  standards  for  defining,  coding,  and 
transmitting  health  care  data  so  that  information  can  be  shared  between  systems. 

•  Adoption  of  existing  standards 

•  Development  of  needed  standards  for  defining,  coding  and  sharing  patient  data 

•  Enactment  of  federal  legislation  protecting  confidentiality  of  patient  information 

•  Development  of  national  standards  for  the  creation,  authentication,  and  storage  of  patient 
health  records 

Research  and  Development.  Also  needed  is  better  information  about  currently  implemented 
systems  to  help  system  developers  design  better  systems  and  to  help  providers  evaluate  their 
system  needs.  We  believe  this  can  be  supplied  by  an  aggressive  program  of  demonstrations  and 
evaluation. 

•  Development  of  models  for  evaluating  CPR  systems 

•  Demonstrations  of  emerging  CPR  systems 

•  Early  demonstrations  of  linkages  between  users  of  patient  information  within 
communities 

•  Continued  development  of  decision  support  tools  (e.g. ,  practice  guidelines,  performance 
indicators) 

•  Development  of  strategies  for  training  health  care  professionals  in  the  use  of  CPRs 
YEARS  3  -  10 

Evaluation  and  Initial  Implementation.  Once  standards  have  been  adopted  and  information  has 
been  made  widely  available  about  the  attributes  of  successful  systems,  we  expect  community 
health  information  networks  to  become  more  widespread,  and  systems  to  become  more 
responsive  to  user  needs.  Demand  will  increase  accordingly  and  systems  will  proliferate. 

•  Continued  development  and  adoption  of  standards 

•  Replication  and  evaluation  of  demonstrations  of  CPR  systems  and  community  networks 

•  Dissemination  of  information  about  successful  implementation  of  CPR  systems  and 
community  networks 

•  Increased  use  of  knowledge  based  systems  and  reference  data  bases  (for  direct  patient 
care,  outcomes  analysis,  etc.) 

•  Increased  focus  on  CPRs  in  education  and  training  of  health  care  professionals 

•  Greater  use  of  high  speed  communication  highways  for  health  care  applications 

YEARS  9  -  15  AND  BEYOND 

National  health  information  infrastructure.  Realization  of  the  full  potential  of  computer  based 
record  systems  demands  not  only  that  information  be  captured  and  stored  in  computers  but  that 
it  be  accessible  to  authorized  users  across  time  and  place.       A  national  high  speed 
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x  Toward  a  National  Health  Information  Infrastructure 


communication  highway  is  needed  to  enable  all  participants  in  the  U.S.  health  care  system  to 
communicate  electronically. 

•  Widespread  acquisition  and  implementation  of  CPR  systems 

•  Widespread  establishment  of  community  information  networks 

•  Ongoing  refinement  and  integration  of  CPR  systems,  knowledge  based  systems,  and 
reference  data  bases 

•  National  availability  of  high  speed  communication  highway 
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Chairman  Stark.  Dr.  Clowe. 

STATEMENT  OF  JOHN  L.  CLOWE,  MX).,  PRESIDENT,  AMERICAN 
MEDICAL  ASSOCIATION,  ACCOMPANIED  BY  DAVID  L. 
HEIDORN,  DIVISION  OF  FEDERAL  LEGISLATION 

Dr.  Clowe.  Mr.  Chairman  and  members  of  the  subcommittee, 
my  name  is  John  L  Clowe,  M.D.,  and  I  am  a  family  physician  from 
Schenectady,  N.Y.,  and  president  of  the  American  Medical  Associa- 
tion. Accompanying  me  is  David  L.  Heidorn,  J.D.,  of  the  AMA's  Di- 
vision of  Federal  Legislation. 

The  AMA  appreciates  this  opportunity  to  share  its  views  on 
bringing  about  administrative  simplification  in  the  health  care  de- 
livery system.  This  is  vitally  important  to  physicians.  Not  only  do 
we  see  significant  cost  savings,  we  also  see  that  the  ridiculous 
amounts  of  time  we  now  spend  on  administrative  hassles  and  the 
bureaucratic  second  guessings  of  our  decisions  could  be  much  bet- 
ter spent  in  the  care  of  our  patients. 

Complexities  and  paperwork  requirements  of  the  current  insur- 
ance system  frustrates  our  patients  as  well.  All  private  insurers 
and  the  self-insured  should  be  required  to  use  a  single,  uniform 
claim  form  and  a  standardized  format  for  electronic  claims  process- 
ing. It  is  estimated  that  $5.7  billion  a  year  in  health  care  spending 
can  be  saved. 

The  AMA  is  participating  in  the  work  group  of  electronic  data 
interchange  called  WEDI,  which  was  established  to  achieve  consen- 
sus on  a  state-of-the-art  electronic  data  interchange,  EDI  system. 
WEDFs  efforts  are  promising,  but  many  questions  still  exist. 
Change  is  imminent,  but  it  is  not  possible  overnight. 

Implementation  of  EDI  should  be  encouraged  through  tax  incen- 
tives and  other  policies.  A  mandate  would  force  providers  to  incur 
sudden  costs  that  will  only  result  in  increased  health  care  spend- 
ing. 

Now,  without  a  mandate,  the  percentage  of  physicians  whose 
practices  submit  claims  electronically  rose  from  42.2  percent  to  49 
percent  in  only  one  year,  from  1991  to  1992,  and  we  have  no  doubt 
in  our  minds  that  this  trend  will  continue. 

The  AMA  is  also  concerned  with  the  hassles  and  costs  of  conflict- 
ing utilization  review  practices  and  managed  care  requirements. 
Utilization  review  standardization  can  save  $2.1  billion  a  year. 
Physicians  understand  fully  the  need  for  accountability,  especially 
to  their  patients,  but  a  physician  should  not  have  to  spend  office 
time  away  from  patients  on  the  phone  telling  an  unknowledgeable 
reviewer  how  to  pronounce  and  spell  diagnoses.  The  care  of  pa- 
tients should  not  have  to  be  delayed  because  of  burdensome 
precertification  requirements  in  many  health  plans. 

Disclosure  of  medical  review  criteria  used  by  PROs  is  necessary, 
and  physicians  must  be  involved  in  their  development.  If  physi- 
cians knew  what  the  review  criteria  were,  they  could  change  their 
practice  patterns  if  appropriate.  Compliance,  therefore,  would  in- 
crease, thus  saving  costs. 

Utilization  review  should  also  be  opened  under  managed  care. 
Physicians  look  at  much  of  what  managed  care  offers  today  and 
have  difficulty  seeing  that  as  reduced  or  simplified  administrative 
burden.  Managed  care  review  criteria  should  be  developed  with  the 
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physicians  who  work  within  the  managed  care  arrangements.  Phy- 
sicians, not  business  managers,  must  have  the  ultimate  respon- 
sibility for  determining  medical  care. 

To  this  end,  the  AMA  supports  the  development  of  national  man- 
aged care  and  utilization  review  standards  and  a  national  accredi- 
tation or  certifying  process.  We  are  pleased  with  HCFA's  new  PRO 
Fourth  Scope  of  Work  under  which  the  PRO  program  is  being  redi- 
rected away  from  micromanagement  toward  assisting  physicians 
and  hospitals  to  improve  care. 

HCFA  also  has  made  great  progress  recently  in  standardization 
payment  policies  under  Medicare.  WEDFs  movement  toward  EDI  is 
also  very  hopeful.  We  may  not  agree  with  everything  WEDI  rec- 
ommends, but  its  efforts  are  an  excellent  example  of  the  coopera- 
tion and  the  partnership  that  is  possible  in  the  health  care  indus- 
try. 

In  conclusion,  we  urge  the  subcommittee  to  consider  that  solu- 
tions are  already  being  formulated  to  simplify  and  reduce  the  ad- 
ministration of  health  care.  The  government  should  not  try  to  du- 
plicate or  supplant  these  efforts.  Instead,  it  should  help  ensure  that 
these  efforts  are  successful  in  partnership  with  physicians  and  oth- 
ers dedicated  to  successful  health  system  reform. 

Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Thank  you,  Doctor. 

[The  prepared  statement  and  attachment  follow:] 
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Statement 
of  the 

American  Medical  Association 
to  the 

Subcommittee  on  Health 
Committee  on  Ways  and  Means 
U.S.  House  of  Representatives 
May  25,  1993 

RE:  Health  Care  Reform  —  Administrative  Simplification 


Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  John  L.  Clowe,  MD.  I  am  a  family  physician  from  Schenectady,  New  York, 
and  President  of  the  American  Medical  Association  (AMA).  Accompanying  me  is  David  L. 
Heidorn,  JD,  of  the  AMA's  Division  of  Federal  Legislation. 

The  AMA  appreciates  this  opportunity  to  share  its  views  on  bringing  about  administrative 
simplification  in  the  health  care  delivery  system.  Simplification  and  standardization  in  the  way 
health  insurance  claims  are  processed,  patient  records  are  handled,  and  utilization  review  is 
conducted  can  bring  about  significant  cost-savings.  But  for  physicians,  bringing  about 
administrative  simplification  also  means  that  they  will  someday  be  able  to  devote  to  the  care  of 
their  patients  the  significant  time  and  resources  they  now  expend  on  repetitive,  confusing 
administrative  "hassles"  and  unnecessary  second-guessing  of  their  professional  decisions. 

This  nation  is  closer  than  we  have  ever  been  to  effecting  a  comprehensive  reform  of  our 
health  care  delivery  system  that  can  bring  necessary,  affordable  health  care  to  all  Americans.  Not 
least  of  the  questions  that  must  be  answered  in  the  reform  debate  is,  how  do  we  reduce  the 
administrative  burden  now  weighing  down  and,  in  many  instances,  stifling  the  health  care 
delivery  system? 

Physicians  are  concerned  that,  with  all  the  talk  of  administrative  simplification  from  every 
direction,  we  may  be  pursuing  reform  that  only  shifts,  or  even  exacerbates,  the  administrative 
burden.  Much  of  the  discussion  about  health  system  reform  is  now  centered  on  managed 
competition,  which  appears  aimed  at  extending  managed  care  principles  across  the  health  care 
system.  Managed  competition  may  help  limit  costs  and  expand  access,  but  only  if  there  are 
certain  guarantees  that  there  will,  in  fact,  be  competition  among  different  kinds  of  health  care 
delivery  methods,  not  only  among  different  large  HMO-like  entities. 

Physicians  look  at  much  of  what  managed  care  offers  today  and  have  difficulty  seeing  that 
it  has  reduced  or  simplified  administrative  burdens.  Managed  care  typically  offers  a  one-time 
cost  savings,  which  may  be  the  result  more  of  careful  patient  selection  and  a  severe  ratcheting 
down  of  provider  payments  in  an  unbalanced,  unfair  marketplace  than  from  true  cost- 
effectiveness.  The  added  cost  of  bureaucratic  management  necessary  to  put  limits  on  and  second- 
guess  the  choices  of  physicians  and  their  patients  may  only  be  supplanting  any  cost  savings  that 
might  be  achieved  by  such  intrusions. 

Physicians  do  not  believe  that  health  system  reform  will  work  if  it  is  based  on  the 
unproven  assumption  that  managed  care  is  the  only  way  health  care  resources  can  be  used 
efficiently.  As  in  any  other  part  of  our  society,  efficiency  is  best  achieved  through  plurality  in 
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competition.  Our  commitment  is  to  work  with  Congress  and  the  Administration  to  ensure  that 
the  principles  of  true  competition  can  be  made  to  work  in  the  health  care  system. 

One  of  the  key  areas  in  which  government  can  help  ensure  the  health  care  system  works 
competitively  and  efficiently  is  by  working  in  partnership  with  all  those  involved  in  health  care 
—  physicians,  hospitals,  other  providers,  insurers,  and  consumers  —  to  bring  about  administrative 
simplification.  This  is  already  occurring.  The  AMA  is  a  full  participant  in  the  Workgroup  for 
Electronic  Data  Interchange  (WEDI),  which  has  brought  together  representatives  from  throughout 
the  health  care  industry  to  cooperate  in  mobilizing  the  industry's  use  of  technology  to  streamline 
the  administration  of  health  care. 

While  we  may  not  agree  with  everything  this  group  recommends,  we  believe  the  process 
is  indicative  of  the  kind  of  cooperation  and  partnership  that  must  occur  if  meaningful  change  in 
the  way  our  health  care  system  is  administered  can  be  brought  about.  Significant  reductions  in 
administrative  burdens  are  possible,  but  only  through  consensus  and  partnership. 

As  with  all  the  changes  that  must  be  brought  about  if  we  are  to  achieve  comprehensive 
reform  of  the  health  care  system,  we  ask  that  physicians  be  involved.  Those  whose  ability  to 
practice  quality  medical  care  is  affected  by  burdens  of  administration  must  be  a  part  of  the 
consensus  that  brings  about  change. 

Health  Insurance  Claims  Processing 

A  multitude  of  complex  insurance  regulations  and  paperwork  requirements  have  developed 
under  the  current  insurance  system.  This  administrative  labyrinth  frustrates  patients  and 
physicians  alike,  can  hinder  prompt  delivery  of  needed  care,  and  contributes  significantly  to  the 
cost  of  health  care.  The  AMA's  own  proposal  for  health  system  reform  suggests  a  series  of 
specific  solutions,  including  requiring  all  private  insurers  and  self-insured  firms  to  use  a  single, 
uniform  claim  form  and  requiring  a  standardized  format  for  electronic  claims  processing,  which 
can  save  $5.7  billion  a  year  alone  according  to  an  actuarial  study  of  the  AMA's  health  system 
reform  proposal  conducted  by  Lewin-VHI. 

In  many  respects,  the  WEDI  group  may  be  close  to  achieving  some  consensus  for 
establishing  a  state-of-the-art  system  for  electronic  data  interchange  (EDI),  as  well  as  dealing  with 
attendant  issues  such  as  establishing  standards  for  EDI,  creating  incentives  for  increased  use  of 
EDI,  protecting  patient  and  consumer  confidentiality,  and  coordinating  benefits  and  health 
insurance  cards,  including  the  establishment  of  electronic  health  insurance  cards.  Many  questions 
still  exist,  however,  and  the  AMA  has  certain  concerns  that  we  urge  the  Subcommittee  to  take 
into  consideration  as  it  deliberates  over  this  complex  issue. 

A  major  concern  is  over  how  such  a  system  will  be  implemented.  Although  change  is 
imminent,  it  is  not  possible  overnight.  Any  implementation  of  EDI  should  reflect  that  reality, 
and  be  encouraged  through  tax  incentives  and  other  policies.  If  the  goal  is  to  control  costs  and 
lessen  administrative  burdens,  implementation  should  not  unnecessarily  force  providers  to  incur 
sudden  costs,  which  will  only  result  in  increased  health  care  spending.  The  AMA  cannot  support 
mandatory  implementation  of  EDI. 

Attached  to  this  statement  is  a  recent  study  of  the  extent  of  electronic  billing  among 
physicians.  Without  a  mandate,  without  incentives  other  than  cost-savings  and  simplicity,  the 
percentage  of  physicians  whose  practices  submit  claims  and  have  electronic  billing  capabilities 
has  increased  from  42.2  percent  to  49  percent  in  only  one  year,  from  1991  to  1992.  We  have 
no  doubt  that  trend  will  continue.  The  marketplace  and  competition  is  creating  this  movement. 
Any  government  involvement  should  help  encourage  this  movement,  not  preempt  it. 

The  Health  Care  Financing  Administration  (HCFA)  has  been  involved  in  standardizing 
payment  policies  under  Medicare,  including  billing  and  reporting  requirements.  The  AMA  takes 
this  opportunity  to  commend  these  efforts  and  encourages  HCFA  to  continue  them.  It  is  an 
excellent  example  of  the  kind  of  positive  influence  government  can  have  in  bringing  rationality 
to  the  complexities  of  health  care  financing  and  reimbursement. 
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Utilization  Review  Standardization 

As  part  of  its  health  system  reform  proposal,  the  AMA  also  has  proposed  to  amend  federal 
and  state  laws  to  regulate  third-party  utilization  review  and  managed  care  programs  to  reduce  the 
"hassles"  and  the  costs  of  various  and  conflicting  managed  care  requirements,  claims  procedures, 
review  practices,  and  disclosure  policies.  Lewin-VHI  has  estimated  that  standardization  in 
utilization  review  can  save  $2.1  billion  a  year  in  health  care  costs. 

Physicians  are  not  opposed  to  reasonable  oversight  or  review.  Physicians  understand  fully 
the  increasing  need  for  accountability,  especially  to  their  patients.  Physicians  are  opposed, 
however,  to  reviews  conducted  by  individuals  who  are  not  familiar  with  medical  practice.  A 
physician  should  not  have  to  spend  ten  minutes  on  a  phone  telling  a  reviewer  how  to  pronounce 
and  spell  the  diagnosis  the  reviewer  called  the  physician  to  question,  which  actually  happened  to 
a  physician  member  of  the  AMA.  Physicians  are  also  opposed  to  review  processes  that  place 
saving  money  over  quality  medical  care,  or  are  established  without  cooperation  of  physicians  and 
organized  medicine.  This  is  especially  aggravating  to  physicians  because  there  are  alternatives 
that  work  and  are  less  costly. 

The  AMA  believes  there  is  a  fundamental  need  to  require  disclosure  of  medical  review 
criteria  and  physician  involvement  in  the  development  of  such  criteria.  Third-party  payer 
methodologies  for  determining  medical  necessity  should  be  made  available  to  medical  societies 
and  to  individual  physicians.  Review  criteria  must  be  made  available  to  physicians  upon  request 
so  that  physicians  are  aware  of  the  standards  used  by  utilization  review  firms  in  their  decision- 
making processes.  Physicians  then,  as  appropriate,  can  change  their  practice  patterns  to  meet 
those  criteria.  This  level  of  openness  would  reduce  the  cost  of  conducting  reviews,  because 
compliance  would  be  increased  and  the  need  for  enforcement  by  utilization  firms  would  be 
diminished. 

As  with  the  other  issues  impacting  administrative  simplicity,  it  is  essential  that  review 
criteria  be  based  on  a  reliable  synthesis  of  current  professional  knowledge  as  determined  by  active 
practitioners,  representatives  of  organized  medicine,  and  practice  parameters  developed  by  the 
medical  profession.  Such  a  process  should  also  ensure  that  the  criteria  are  updated  on  a  regular 
basis,  reflect  increased  scientific  knowledge,  improved  technologies,  availability  of  resources,  and 
other  developments  relating  to  the  demand  for  and  provision  of  medical  care. 

In  addition,  physicians  who  are  reviewers  should  be  licensed  in  the  state  in  which  the 
services  they  are  reviewing  are  performed,  and  the  ultimate  reviewer  should  be  in  the  same 
specialty  as  the  physician  who  provided  the  care,  or  have  the  type  of  care  fall  within  their  field 
of  expertise.  The  availability  of  such  expertise  ultimately  saves  unnecessary  levels  of 
unknowledgeable  review.  In  all  respects,  doctor-to-doctor  communications  should  be  encouraged. 

Utilization  review  should  also  be  open  under  managed  care.  Consistent  review  criteria 
that  are  acceptable  to  and  have  been  developed  in  concert  with  the  medical  profession  and  the 
physicians  working  within  a  managed  care  arrangement  must  be  established.  Physicians,  not 
business  managers  without  medical  training,  must  have  the  ultimate  responsibility  for  determining 
the  necessity  and  quality  of  care. 

The  AMA  has  been  a  full  participant  in  the  Utilization  Review  Accreditation 
Commission's  (URAC)  process  to  facilitate  refinement  of  national  utilization  review  standards. 
Although  the  URAC  national  standards  represent  an  encouraging  first  step,  additional  managed 
care  standards  need  to  be  developed  that  are  beyond  the  scope  of  URAC. 

Accordingly,  the  AMA  can  support  the  development  of  national  managed  care  and 
utilization  review  standards  and  the  creation  of  a  national  managed  care/utilization  review 
accrediting  or  certifying  process  based  on  the  national  standards  that  are  developed.  In  addition, 
the  AMA  is  pleased  with  the  direction  the  Health  Care  Financing  Administration  (HCFA)  has 
taken  in  this  area  with  Medicare.  In  particular,  we  commend  HCFA  on  actively  involving  the 
AMA  and  representatives  of  the  hospital  and  beneficiary  communities  in  the  development  of  the 
new  Peer  Review  Organization  (PRO)  Fourth  Scope  of  Work. 
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Under  the  new  scope,  which  began  April  1,  1993,  the  PRO  program  will  undergo  a 
fundamental  change  in  which  PRO  review  will  be  redirected  away  from  dealing  with  individual 
clinical  errors  toward  assisting  physicians  and  hospitals  improve  the  "mainstream"  of  care  through 
variations  research  and  principles  inherent  in  continuous  quality  improvement.  For  physicians, 
this  is  greatly  preferable  to  the  previous  ways  PROs  conducted  reviews.  It  is  our  hope  this  can 
be  expanded  to  other  review  areas. 

Conclusion 

Recent  developments  in  the  establishment  of  EDI  and  the  redirection  in  how  medical 
review  is  being  conducted  are  promising.  Efforts  are  already  focusing  on  electronically 
simplifying  the  administration  of  health  care  and  on  improving  health  care  delivery  without 
arbitrary  inspections  to  correct  individual  errors.  Physicians  have  already  taken  the  first  steps  into 
a  new  frontier  in  the  way  medicine  is  practiced,  through  efforts  that  mirror  the  profession's  long 
history  of  voluntary  efforts  to  improve  continually  the  quality  of  medical  care. 

We  urge  the  Subcommittee  to  consider  that  solutions  are  already  being  formulated  to 
simplify  and  reduce  the  administration  of  health  care.  Government  should  not  unnecessarily  try 
to  duplicate  or  supplant  these  efforts,  but,  in  partnership  with  physicians  and  others  dedicated  to 
effecting  health  system  reform,  help  ensure  that  these  efforts  are  successful. 
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Socioeconomic 
Characteristics  of 
Medical  Practice 
1993 


Studies  on  the 
Socioeconomic 
Environment  of 
Medicine 


Electronic  Billing  of  Physician  Services 
by  Anita  J.  Chawla 

Physician  Profiling 

by  David  W.  Emmons  and  Gregory  D.  Wozniak 

Physician  Involvement  with  Alternative  Delivery  Systems 
by  Kurt  D.  Gillis  and  David  W.  Emmons 

Socioeconomic  Characteristics  of  Allergy/Immunology  Practice 
by  Sara  L.  Thran 

Physician  Earnings,  1981-1991 
by  James  W.  Moser 

Medical  Professional  Liability  Claims  and  Premiums,  1985-1991 
by  Martin  L  Gonzalez 
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Studies  on  the  Socioeconomic  Environment  of  Medicine.  3 


Electronic  Billing  of  Physician  Services 

by  Anita  J.  Chawla 


Reducing  the  level  and  growth  rate  of  health  ex- 
penditures has  become  a  primary  goal  of  most 
health  system  reform  proposals.  While  there  is  con- 
siderable debate  on  the  extent  to  which  administra- 
tive costs  contribute  to  health  care  cost  inflation, 
most  policy  analysts  would  acknowledge  that 
streamlining  the  administration  of  health  care  ser- 
vices would  provide  at  least  a  one-time  reduction 
in  administrative  costs.  It  has  been  suggested  that 
one  area  in  which  administrative  cost  savings  could 
be  achieved  is  the  billing  for  providers'  services 
and  submission  of  insurance  claims.  The  applica- 
tion of  electronic  transmission  of  data,  bills,  and 
claims  between  providers  and  third-party  payers 
could  be  one  source  of  administrative  cost  savings. 

Administrative  Costs  and  Electronic  Billing 

Promotion  of  electronic  billing  and  claims  submis- 
sion as  a  means  to  reduce  administrative  costs  has 
received  increased  attention  since  the  publication 
of  the  Workgroup  for  Electronic  Data  Interchange 
(WEDI)  report  to  the  Secretary  of  the  Department 
of  Health  and  Human  Services  in  July  1992.  The 
WEDI  report  was  a  product  of  a  private  sector  initi- 
ated workgroup  convened  in  response  to  Secretary 
Sullivan's  challenge  to  industry  to  address  the  re- 
duction of  administrative  costs.  In  addition  to  re- 
viewing the  state  of  electronic  data  interchange  in 
the  health  care  industry,  the  WEDI  report  proposed 
objectives  and  an  action  plan  to  foster  widespread 
adoption  of  electronic  data  interchange  within  the 
next  five  years. 


The  Author  i»  a  Research  Economist  in  (he  American  Medical 


Currently,  electronic  claims  submission  is  far  more 
prevalent  for  Medicare  services.  The  Health  Care 
Financing  Administration  estimates  that  close  to 
80%  of  claims  for  hospital  services  and  45%  for 
physician  services  are  submitted  electronically  '  The 
percentage  of  providers  submitting  claims  electroni- 
cally in  the  Medicaid  program  vanes  from  state  to 
state,  with  as  few  as  35%  of  physicians  and  as 
many  as  90%  of  hospitals  using  electronic  claims 
submission  in  some  states.  Blue  Cross  and  Blue 
Shield  estimates  that  among  its  plans,  more  than 
half  of  hospital  claims  (79%  of  Medicare  Part  A 
claims  and  60%  of  pnvate  sector  hospital  claims) 
are  transmitted  electronically.  Electronic  submission 
of  claims  for  physician  services  is  less  than  for  hos- 
pital services  with  only  50%  of  Medicare  Part  B  and 
20%  of  private  sector  physician  claims  submitted 
through  electronic  data  interchange.  There  is  a 
much  lower  incidence  of  electronic  data  inter- 
change in  claims  submission  among  commercial 
earners.  It  is  estimated  that,  in  1991.  only  about 
10%  of  commercial  indemnity  claims  were  submit- 
ted electronically. 

Electronic  Claims  Capability  in  Physician  Of- 
fices, 1991  and  1992 

The  American  Medical  Association  has  recently 
begun  to  collect  information  on  physicians'  elec- 
tronic billing  capability  in  their  practices  using  the 
Socioeconomic  Monitoring  System  (SMS)  survey. 
Results  that  characterize  electronic  billing  activity  in 
physician  offices  from  the  1991  and  1992  core  sur- 
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Table  1.  Electronic  Claims  Submission  in 
Physician  Offices,  199M992* 


Percentage  of  physicians 
whose  practices  submit 
claims  and  have  electronic 

billing  capability  42.2%  49.0% 

Percentage  of  physicians 
who  treat  Medicare 
patients  whose  practices 
submit  Medicare  claims 

electronically  28.7  38.1 

Percentage  of  physicians 
who  treat  non-Medicare 
patients  whose  practices 
submit  non-Medicare 

claims  electronically  21  9  29  6 

Source:  See  text  of  article. 

1  The  differences  between  1991  and  1992  are  statistically  signifi- 
cant (p<.01). 


veys  are  presented  in  this  report.2  The  results  pre- 
sented here  are  derived  from  a  sample  of  physi- 
cians who  practiced  at  least  some  fee-for-service 
medicine.  Physicians  responding  to  the  SMS  survey 
were  asked  if  their  practices  submit  insurance 
claims  directly  to  third-parry  carriers.  Those  who 
submitted  claims  directly  were  asked  if  their  prac- 
tices had  the  capability  to  submit  insurance  claims 
to  third-party  carriers  electronically.  While  SMS 
survey  data  on  physician  office  electronic  billing  is 
thus  far  only  available  for  the  years  1991  and  1992, 
the  data  indicate  that  physicians  are  increasingly 
choosing  to  acquire  the  capability  to  submit  claims 
electronically.  The  percentage  of  physicians  who 
submit  claims  directly  to  third-party  carriers  and 
whose  practices  have  the  capability  of  billing 
claims  electronically  increased  from  42.2%  to  49  0% 
between  1991  and  1992. 

Physicians  who  submitted  claims  directly  and  had 
electronic  billing  capability  were  asked  if  they  sub- 
mined  claims  electronically  to  Medicare  and  non- 
Medicare  carriers.  Among  Medicare  providers 
(services  provided  in  the  last  12  months)  with  elec- 
tronic billing  capability,  the  percentage  of  physi- 
cians who  submitted  Medicare  claims  electronically 
increased  from  28.7%  to  38.1%.  During  the  same 
period,  among  physicians  who  provided  services  to 
non-Medicare  patients  and  had  electronic  billing 
capability,  the  percentage  that  electronically  sub- 
mitted claims  to  non-Medicare  carriers  increased 


Table  2  Percentage  of  Physicians  Who 
Submit  Claims  Directly  to  Third-Parry 
Carriers  and  Whose  Practices  Have 
Capability  of  Billing  Claims  Electronically, 
by  Selected  Characteristics,  1992 

All  Physicians 

Specialty" 

General/Family  Practice 
Medical  Specialties 
Surgical  Specialties 
Other  Specialties 


Northeast 
North  Central 
South 
West 

Location' 

Nonmetropolitan 

Metropolitan  less  than  1,000,000 

Metropolitan  1,000,000  and  over 

Employment  Status 

Employee 

Self-Employed 

Practice  Size* 

Solo  Practice 

Two  Physician  Practice 

Three  Physician  Practice 

4-8  Physician  Practice 

Over  8  Physician  Practice 

AS* 

Less  than  40  years 

40-45 

46-55 

56-65 

More  than  66 


Source:  See  tea  of  article. 


51  0 

59  6 

i0  2 
51  1 
5*9 
46" 

56  3 
52.0 
44.1 


51  8 
48  1 


36  3 
46  3 
59  6 
61  6 
"0  2 

52.7 
516 
514 
435 
28.7 


y  significant  (p<  01). 


from  21.9%  to  29  6%.  The  increases  in  electronic 
billing  capabilities  during  the  1991  to  1992  period, 
detailed  in  Table  1,  are  all  statistically  significant 
(p<01). 

Electronic  Claims  Capability  in  Physician 
Offices,  1992 

Table  2  shows  the  percentage  of  physicians  who 
have  the  capability  of  billing  claims  electronically 
across  a  variety  of  physician  characteristics.  Over 
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50%  of  physicians  in  medical  and  surgical  special- 
ties have  such  a  capability.  Physicians  in  specialties 
other  than  general/family  pracuce,  medical  and 
surgical  specialties  are  the  least  likely  to  have  elec- 
tronic billing  capability  Physicians  who  have  elec- 
tronic billing  capability  are  more  likely  to  be 
located  in  the  south  than  in  other  regions,  and  they 
are  more  likely  to  be  located  in  nonmetropolitan 
areas.  Nearly  55%  of  physicians  in  the  south  had 
electronic  billing  capability  compared  with  only 
40%  in  the  northeast.  Physicians  in  large  metropoli- 
tan areas  are  far  less  likely  to  have  electronic  billing 
capability  (44.1%)  than  those  in  nonmetropolitan 
areas  (56%). 

There  are  distinct  differences  in  electronic  billing 
capabilities  according  to  employment  status  and 
pracuce  size.  Only  48%  of  self-employed  physi- 
cians, compared  with  52%  of  employee  physicians, 
have  electronic  billing  capability  in  their  pracuce. 
The  relationship  between  practice  size  and  billing 
capability  is  even  more  dramatic.  Physicians  in 
large  pracuces  are  far  more  likely  to  have  electronic 
billing  capability.  In  pracuces  with  more  than  eight 
physicians,  70%  reported  having  the  capability  to 
bill  electronically.  Among  those  in  solo  pracuce, 
only  36%  reported  having  electronic  capability.  The 
cost  of  acquiring  the  hardware  and  software  re- 
quired for  electronic  claims  submission  is  a  signifi- 
cant obstacle  for  smaller  pracuces  and  for 
physicians  who  are  not  employees.  In  smaller  prac- 
tices, the  costs  are  likely  to  be  spread  among  few 
physicians  while  in  large  group  pracuces  physicians 
may  not  directly  bear  the  costs  of  acquiring  elec- 
tronic data  interchange  technology.  Furthermore,  in 
smaller  pracuces  it  is  less  likely  that  non-physician 
office  staff  would  be  familiar  with  electronic  data 
interchange;  costs  associated  with  training  person- 
nel also  represent  a  significant  obstacle  to  imple- 
menting electronic  claims  transmission.  Thus, 
electronic  claims  submission  may  not  be  cost  effec- 
tive for  a  number  of  physician  practices,  particu- 
larly those  that  are  small. 

Younger  physicians  are  most  likely  to  have  elec- 
tronic billing  capability  in  their  pracuces.  Fifty-three 
percent  of  physicians  under  40  years  of  age 
reported  having  a  capability.  Among  physicians 
over  66  years  of  age,  only  29%  indicated  their 
pracuces  did  so. 

The  likelihood  that  a  physician  would  have  elec- 
tronic billing  capability  would  be  expected  to  vary 
according  to  the  proportion  of  services  provided  to 


Table  3  Percentage  of  Physicians  Who  Submit 
Claims  Directly  to  Third-Party  Carriers  and 
Whose  Practices  Have  Capability  of  Rilling 
Claims  Electronically,  by  Percent  of  Revenues 
from  Selected  Third-Party  Payers,  1992 


All  Physicians  .,9  0% 

Percentage  of  Revenue  from  Medicare* 

0-10%  36  0 

11-25%  49  3 

26-40%  57.4 

More  than  4Q%  56  8 

Percentage  of  Revenue  from  Blue  Cross/Blue  Sbwkt 

0-10%  ^6  2 

11-25%  50  h 

26-40%  55  2 

More  than  40%  45  - 

Percentage  of  Revenue  from  Other  Payers" 

0-10%  507 

11-25%  56  6 

26-40%  492 

More  than  40%  413 


Source:  See  text  of  article. 

'Differences  are  statistically  significant  (p<  01) 

"Differences  are  statistically  significant  (p<  10) 


patients  with  different  health  insurance  coverage. 
Electronic  data  interchange  for  claims  submission 
has  been  promoted  most  aggressively  by  HCFA  for 
reimbursing  providers  for  Medicare  services.  The 
SMS  data  shown  in  Table  3  indicate  that  the  greater 
the  percentage  of  a  physician's  revenue  from  Medi- 
care, the  more  likely  the  physician  is  to  have  elec- 
tronic billing  capability.  Slighdy  less  than  57%  of 
physicians  with  over  40%  of  their  practice  revenue 
derived  from  Medicare  have  electronic  capability  in 
their  practice.  Only  36%  of  those  with  10%  or  less 
of  their  revenue  from  the  provision  of  Medicare 
services  have  electronic  billing  capability. 

The  percentage  of  physicians  having  electronic 
capability  varies  with  the  percentage  of  revenue 
from  Blue  Cross  and  Blue  Shield.  While  these  vana- 
tions  are  statistically  significant,  the  relationship 
between  the  proportion  of  revenue  and  the  likeli- 
hood of  having  this  capability  is  not  as  clear  as  is 
for  revenue  from  Medicare.  For  example,  physi- 
cians who  receive  more  than  40%  of  their  revenue 
from  Blue  Cross  and  Blue  Shield  (BCBS)  are  less 
likely  to  have  electronic  billing  capability  than 
those  receiving  1 1-25%  and  26-40%  of  their  revenue 
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Table  4.  Percentage  of  Physicians  Who  Pro- 
vided Services  to  Medicare  Patients  in  the  Last 
12  Months  that  Submitted  Claims  to  Medicare 
Electronically,  1992 

Percent 


All  Physicians 
Specialty? 

General/Family  Practice  38  1 

Medical  Specialties  41.2 

Surgical  Specialties  39  3 

Other  Specialties  311 

Region" 

Northeast  30.1 

North  Central  41.8 

South  42.7 

West  34.9 

Location" 

Nonmetropolitan  47.4 

Metropolitan  less  than  1,000,000  41.6 

Metropolitan  1,000,000  and  over  32.2 

Employment  Status 

Employee  41.1 

Self-Empioyed  37.2 

Practice  Size" 

Solo  Practice  25  5 

Two  Physician  Practice  33  8 

Three  Physician  Practice  45. 1 

4-8  Physician  Practice  52.6 

Over  8  Physician  Practice  62.1 

Age* 

Less  than  40  years  40.5 

40-45  40.9 

46-55  41.9 

56-65  31.7 

More  than  66  19.7 


Source:  See  text  of  article. 

'Differences  are  statistically  significant  (fX.01). 

"Differences  are  statistically  significant  (p<.05). 


from  BCBS,  but  are  about  as  likely  to  have  a  capa- 
bility as  physicians  with  0-10%  of  their  revenue 
from  BCBS. 

Electronic  Claims  Submission  of  Medicare  and 
Non-Medicare  Claims,  1992 

Table  4  shows  the  likelihood  of  electronic  claims 
submission  of  Medicare  claims  for  Medicare  provid- 


Table  5.  Percentage  of  Physicians  Who  Pro- 
vided Services  to  Non-Medicare  Patients  in  the 
Last  12  Months  that  Submitted  Claims  to  Non- 
Medicare  Carriers  Electronically,  1992 

Percent 


29  6 
Specialty 

General/Family  Practice  31  2 

Medical  Specialties  30  1 

Surgical  Specialties  30  5 

Other  Specialties  25  8 

Region" 

Northeast  .'  22.1 

North  Central  3-3 

South  322 

West  25  0 

Location' 

Nonmetropolitan  39,7 

Metropolitan  less  than  1,000,000  31  6 

Metropolitan  1,000,000  and  over  24  4 

Employment  Status* 

Employee  36"' 

Self-Employed  27  5 

Practice  Size* 

Solo  Practice  16  7 

Two  Physician  Practice  25  9 

Three  Physician  Practice  42  3 

4-8  Physician  Practice  37  - 

Over  8  Physician  Practice  54  8 

Age" 

Less  than  40  years  32.2 

40-45  304 

46-55  33  3 

56-65  24.4 

More  than  66  14  5 


Source:  See  text  of  article. 


*Differences  are  statistically  significant  (p<  01). 


ers  with  electronic  data  interchange  capability.  In 
1992,  38.1%  of  Medicare  providers  who  could  sub- 
mit claims  electronically  from  their  offices  did  so. 
The  incidence  of  electronic  claims  submission 
among  physicians  who  provided  non-Medicare 
services  and  could  submit  claims  electronically  was 
much  lower  (Table  5). 

Among  physicians  who  provided  Medicare  services, 
those  in  medical  specialties  were  more  likely  to 


38.1       All  Physicians 
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Table  6  Proportion  of  Medicare  and  Non-Medicare  Claims  Submitted  Electronically,  1992 

1-25%  26-50%  51-73%  76-100% 

Percentage  of  physicians  submitting  Medicare 
claims  in  this  proportion  (among  physicians 

who  treat  Medicare  patients)  4.4  2.8  7.2  85  6 

Percentage  of  physicians  submitting  Non-Medicare 
claims  in  this  proportion  (among  physicians 

who  treat  Non-Medicare  patients)  31  9  23. 2  12  4  32.4 

Source:  See  text  of  article. 


subrrut  claims  electronically  than  physicians  in  gen- 
eral/family practice,  surgical,  or  other  specialties. 
The  percentage  of  physicians  who  provided  non- 
Medicare  services  and  electronically  submitted 
claims  to  non-Medicare  carriers  did  not  vary  signifi- 
cantly according  to  specialty. 

For  both  Medicare  and  non-Medicare  providers 
who  submitted  claims  electronically,  there  were 
statistically  significant  differences,  among  regions, 
locations,  and  practice  sizes,  in  the  percentage  of 
physicians  submitting  claims  electronically.  The 
patterns  of  variation  are  somewhat  different.  For 
Medicare  providers,  physicians  in  the  south  and 
nonmetropolitan  areas  were  more  likely  to  submit 
claims  electronically.  Among  those  providing  non- 
Medicare  services,  a  greater  percentage  of  physi- 
cians located  in  the  north  central  region  and 
nonmetropolitan  areas  submitted  claims  electroni- 
cally to  non-Medicare  carriers.  In  general,  for  both 
Medicare  and  non-Medicare  providers,  physicians 
in  larger  practices  were  more  likely  to  submit 
claims  electronically.  The  relationship  between 
practice  size  and  the  likelihood  of  submitting 
claims  electronically  is  particularly  strong  for  Medi- 
care providers  submitting  Medicare  claims. 

The  use  of  electronic  claims  submission  in  physi- 
cian offices  is  more  widespread  for  Medicare  ser- 
vices than  for  non-Medicare  services.  Table  6 
shows  that,  among  physicians  who  submitted 
claims  electronically  to  Medicare,  86%  submitted 
between  76%  and  100%  of  their  Medicare  claims 
electronically.  Physicians  who  treated  non-Medicare 


patients  submitted  smaller  shares  of  their  non-Medi- 
care claims  electronically.  Only  one-third  of  these 
physicians  submitted  76-100%  of  their  non-Medi- 
care claims  electronically;  nearly  the  same  percent- 
age submitted  1-25%  of  their  non-Medicare  claims. 

In  part,  the  difference  in  the  extent  to  which  physi- 
cians use  electronic  claims  submission  for  Medicare 
and  non-Medicare  claims  probably  reflects  higher 
implicit  costs  associated  with  electronic  data  inter- 
change with  non-Medicare  carriers.  In  addition  to 
actively  promoting  electronic  claims  submission  for 
Medicare  services,  HCFA  has  standardized  the  for- 
mat for  submission.  There  is  a  myriad  of  submis- 
sion formats  among  pnvate  sector  third-party  pay- 
ers, and  physicians  argue  that  the  multiplicity  of 
formats  contributes  to  the  "hassle  factor"  of  practic- 
ing medicine. 


1.  All  figures  presented  in  (his  section  are  from  the  Rtport  to  itcmary  of 
U.S.  Department  of  Htattb  and  Human  Sennets  (Washington.  D  C. 
Workgroup  for  Electronic  Data  Interchange)  July  1992. 

2.  Some  data  on  electronic  billing  from  (he  SMS  1991  core  survey  have 
been  presented  in  American  Medical  Association  Center  for  Health 
Policy  Research.  "Electronic  Billing  of  Insurance  Claims  fot  Physician 
Services'  Pbystclan  Martriptact  Cpaan  3  (March  1992) 
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Chairman  Stark.  Ms.  Fox. 

STATEMENT  OF  ALISSA  FOX,  EXECUTIVE  DIRECTOR,  CON- 
GRESSIONAL RELATIONS,  BLUE  CROSS  AND  BLUE  SHIELD 
ASSOCIATION 

Ms.  Fox.  Thank  you,  Mr.  Chairman  and  members  of  the  sub- 
committee. I  am  Alissa  Fox,  here  on  behalf  of  the  Blue  Cross  and 
Blue  Shield  Association.  Accompanying  me  today  is  Jim  Christie, 
also  from  the  association. 

As  the  largest  provider  of  private  health  insurance  coverage  in 
the  United  States,  Blue  Cross  and  Blue  Shield  plans  have  a  major 
interest  in  working  to  reduce  administrative  costs  to  assure  the 
most  effective  use  of  health  care  resources. 

We  are  proud  of  our  performance.  In  1991,  our  administrative 
costs  in  the  aggregate  were  10  percent  of  total  premium.  When 
taxes  are  excluded,  our  administrative  costs  were  9  percent. 

While  we  are  proud  of  our  performance,  we  can  and  should  do 
better.  Our  goal  is  to  have  a  paperless  system  and  to  eliminate 
many  of  the  hassles  our  current  administrative  system  places  on 
consumers  and  providers,  and  that  goal  is  becoming  a  reality.  We 
have  moved  aggressively  both  as  cocnair  of  WEDI,  the  work  group 
on  electronic  data  interchange,  and  within  the  Blue  Cross  and  Blue 
Shield  plan  operations  to  simplify  the  health  care  system. 

WEDFs  mission  is  to  develop  and  implement  a  plan  for  a 
paperless  system.  WEDFs  steering  committee  involves  a  coopera- 
tive effort  among  representatives  of  key  health  care  players,  the 
government,  hospitals,  doctors,  insurers  and  consumers. 

Last  year,  when  we  testified  on  administrative  simplification  be- 
fore this  subcommittee,  we  discussed  an  ambitious  set  of  goals. 
Today,  I  am  pleased  to  report  that  the  industry  is  already  begin- 
ning to  achieve  these  goals  without  any  prompting  from  legislation. 

Numerous  large-scale  administrative  simplification  projects  are 
already  underway.  By  1996,  the  United  States  will  have  a  virtually 
paperless  claims  processing  system.  Last  year,  WEDI  recommended 
steps  to  make  electronic  data  interchange  routine  for  the  health 
care  industry,  including  standardization  of  data  formats,  automa- 
tion of  health  care  transactions,  uniformity  of  data  content  and  the 
development  of  demonstration  projects  to  test  WEDFs  ideas.  These 
initiatives  have  a  projected  savings  of  $14  billion  per  year.  WEDI 
is  continuing  to  work  to  refine  these  recommendations  and  oversee 
their  implementation. 

In  addition  to  our  participation  with  WEDI,  Blue  Cross  and  Blue 
Shield  plans  are  undertaking  specific  initiatives.  The  proportion  of 
paperless  claims  handled  by  Blue  Cross  and  Blue  Shield  plans  na- 
tionwide have  increased  dramatically.  Today,  about  two-thirds  of 
all  claims  are  now  handled  electronically,  and  just  this  year  EDI 
USA  was  launched.  It  will  be  the  health  insurance  industry's  larg- 
est information  network  and  creates  the  capability  for  paperless 
transactions  among  Blue  Cross  and  Blue  Shield  plans,  other  insur- 
ers and  providers  nationwide. 

We  bel  lieve  comprehensive  reform  of  the  health  care  system  will 
also  result  in  streamlined  administration,  specifically  insurance 
standards,  standardizing  benefit  packages  and  encouraging  man- 
aged care  networks  to  move  from  a  transaction-to-transaction  re- 
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view  to  a  review  of  overall  practice  patterns  and  patient  outcomes 
will  both  help  to  reduce  administrative  costs  as  well  as  provider 
hassle. 

We  look  forward  to  working  with  Congress  on  these  and  other 
health  care  reform  issues.  Thank  you  very  much. 
Chairman  Stark.  Thank  you. 
[The  prepared  statement  follows:] 
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TESTIMONY  OF  ALISSA  FOX 
BLUE  CROSS  AND  BLUE  SHIELD  ASSOCIATION 


Mr.  Chairman,  members  of  the  Subcommittee,  I  am  Alissa  Fox,  Executive 
Director  of  Congressional  Relations  for  the  Blue  Cross  and  Blue  Shield 
Association  (BCBSA). 

The  Blue  Cross  and  Blue  Shield  Association,  an  association  of  71 
independent  Blue  Cross  and  Blue  Shield  Plans,  welcomes  the  opportunity 
to  address  the  Subcommittee  on  administrative  simplification  of  the 
health  care  system.    We  have  moved  aggressively  as  co-chair  of  the 
Workgroup  on  Electronic  Data  Interchange  (WEDI)  and  in  Blue  Cross  and 
Blue  Shield  Plan  operations  to  simplify  the  health  care  system  for 
consumers  and  providers,  while  enhancing  our  capability  to  effectively 
manage  costs  and  improve  the  quality  of  care. 

Last  year,  when  we  testified  on  administrative  simplification  before 
this  Subcommittee,  we  discussed  an  ambitious  set  of  goals.    Today,  I  am 
pleased  to  report  that  Blue  Cross  and  Blue  Shield  Plans,  along  with 
other  insurers,  are  already  achieving  those  goals  --  without  any 
prompting  from  legislation.    Numerous  large-scale  administrative 
simplification  projects  are  already  underway.    By  1996,  the  United 
States  will  have  a  virtually  paperless  claims  processing  system. 

I  am  also  pleased  to  report  that  projected  administrative  cost  savings 
resulting  from  the  WEDI  initiatives  have  increased  over  the  past  year, 
from  $4  to  $10  billion  per  year  to  $14  billion  per  year.    The  new 
projections  will  be  documented  in  WEDI's  1993  report. 

The  scope  of  our  commitment  to  administrative  simplification  and 
innovative  use  of  electronic  data  interchange  to  improve  health  care  is 
conveyed  by  a  few  examples. 

o  Blue  Cross  and  Blue  Shield  Plans  increased  the  proportion  of 
paperless  claims  from  41  percent  in  1990  to  61  percent  in  1992. 

o   Blue  Cross  and  Blue  Shield  of  Virginia  (BCBSV)  is  running  a  WEDI 
demonstration  project  which  includes  approximately  165  hospitals, 
over  5,000  providers,  commercial  insurers,  Medicare,  and  Medicaid. 
Transactions  included  in  the  project  include  claims  processing, 
remittances,  eligibility  and  benefits  verification,  electronic  funds 
transfer,  automated  managed  care  referrals  among  physicians  and 
payers,  electronic  mail,  and  enrollment.    BCBSV  has  connected  its 
network  to  all  participating  payers  and  is  currently  delivering  over 
160,000  claims  per  month  to  non-BCBSV  entities. 

o   In  early  1993,  EDI-USA  was  launched.    This  is  a  joint  project  of  Blue 
Cross  and  Blue  Shield  of  Kentucky,  IBM  and  the  Blue  Cross  and  Blue 
Shield  Association.    It  will  be  the  insurance  industry's  largest 
electronic  data  interchange  network,  and  creates  the  capability  for 
paperless  transactions  among  Blue  Cross  and  Blue  Shield  Plans,  other 
insurers  (including  Aetna,  Equicor  and  Humana)  and  providers.  These 
transactions  include  claims  processing,  claims  status  information, 
benefit  and  enrollment  verification,  and  electronic  remittances. 

o  King  County  Medical  Blue  Shield  (Seattle)  has  developed  a  joint 
venture  with  a  banking  network  which  includes  most  automated  teller 
machines  in  the  Pacific  Northwest,  a  group  of  physicians  and  a 
pathology  laboratory.    The  resulting  program  will  support  a  full 
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range  of  electronic  transactions  between  providers  and  payers  and 
communications  across  the  provider  community,  including  electronic 
funds  transfer,  utilization  management,  reporting  of  test  results, 
and  electronic  mail . 

The  remainder  of  our  testimony  will  address  three  topics:    (1)  Blue 
Cross  and  Blue  Shield  Plans'  administrative  costs,  (2)  ongoing  and 
additional  administrative  simplification  initiatives  which  the  Blue 
Cross  and  Blue  Shield  Association  supports,  and  (3)  proposals  which  we 
oppose. 

BLUE  CROSS  AND  BLUE  SHIELD  PLANS'  LOW  ADMINISTRATIVE  COSTS 

Blue  Cross  and  Blue  Shield  Plans  are  proud  of  their  low  administrative 
costs.    Even  though  Blue  Cross  and  Blue  Shield  Plans  are  a  major  source 
of  coverage  for  small  groups  and  individuals,  which  have  inherently 
higher  administrative  costs  than  large  groups,  in  aggregate,  our 
administrative  cost  was  only  9.0  percent  of  premiums,  exclusive  of 
taxes,  in  1991.    This  figure  includes  managed  care  activities,  claims 
adjudication,  premium  collection,  provider  payment,  marketing,  anti- 
fraud  activities,  actuarial  services,  and  numerous  other  functions. 
Many  of  these  activities  promote  cost  containment.    For  instance,  the 
Blue  Cross  and  Blue  Shield  Association's  Technology  Evaluation  and 
Coverage  Program  is  an  acknowledged  leader  in  the  field  of  technology 
assessment. 

When  the  administrative  costs  of  other  industries  are  examined,  our 
costs  compare  favorably.    In  1991,  administrative  expenses  were  16.3 
percent  of  net  revenue  for  security  brokers,  24.1  percent  for  life 
insurers,  and  36.6  percent  for  national  commercial  banks. 

ADMINISTRATIVE  SIMPLIFICATION  INITIATIVES  SUPPORTED  BY  THE  BLUE  CROSS 
AND  BLUE  SHIELD  ASSOCIATION 

Comprehensive  Health  System  Reform 

The  Blue  Cross  and  Blue  Shield  Association  supports  comprehensive  health 
system  reforms  which  streamline  administration,  in  addition  to  their 
other  benefits. 

Universal  Insurance  coverage  would  reduce  the  barriers  to  care  now  faced 
by  uninsured  persons  and  decrease  providers'  collection  costs. 

Shifting  aanaged  care  arrangements  from  transaction-by-transaction, 
review-to-review  of  overall  practice  patterns  and  patient  outcomes  would 
eliminate  the  "hassle  factor"  providers  and  consumers  complain  about, 
while  enhancing  accountability  for  results.    Under  Blue  Cross  and  Blue 
Shield  of  Michigan's  (BCBSM)  new  partnership  with  the  Henry  Ford  and 
Mercy  health  systems,  the  systems  will  conduct  their  own  provider 
credential! ing,  utilization  management,  quality  assurance  and  medical 
necessity  interpretation,  consistent  with  BCBSM  standards. 

Strict  Insurance  market  reform  rules,  portability  of  coverage,  and 
reduced  variation  among  benefit  packages  will  facilitate  consumer 
shopping  among  insurance  plans. 
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Additionally,  we  expect  well -designed  health  reforms  to  encourage  closer 
ties  between  providers  and  insurers.    As  a  result,  within  the  next  few 
years  it  is  likely  that  each  physician  and  hospital  will,  on  average, 
deal  with  a  smaller  number  of  payers  than  at  present. 

WED I -Related  Initiatives 

Many  administrative  simplification  issues  have  been  addressed  through 
WEDI,  an  insurance  industry-led  task  force  created  to  streamline  health 
care  administration  through  standardized  electronic  communications. 
This  year,  WEDI's  steering  committee  was  expanded  to  28  national 
organizations,  including  AARP  and  the  National  Committee  to  Preserve 
Social  Security  and  Medicare.    Provider  groups  and  federal  and  state 
governments  are  also  represented  on  the  steering  committee.    Bernard  R. 
Tresnowski,  President  and  CEO  of  the  Blue  Cross  and  Blue  Shield 
Association,  and  Joseph  T.  Brophy,  representing  the  Travelers  Insurance 
Company,  are  WEDI's  co-chairs. 


WEDI  calls  for  a  public-private  partnership  to  achieve  reform.  The 
Workgroup  envisions  administering  health  care  business  transactions  via 
computer,  using  one  national  standard  format  and  interconnecting 
networks.    Since  much  of  the  EDI  technology  to  achieve  these  goals  is 
already  available,  WEDI  recommends  that  these  communications  networks 
evolve  through  interconnections  among  existing  and  new  networks,  rather 
than  by  creation  of  a  single  national  architecture. 

In  July  1992,  WEDI  recommended  steps  to  make  electronic  data  interchange 
(EDI)  routine  for  the  health  care  industry.    The  recommendations 
encompassed  standardization  of  data  formats,  automation  of  health  care 
transactions,  uniformity  of  data  content,  protection  of  patient 
confidentiality,  and  the  development  of  demonstration  projects  to  test 
WEDI's  ideas.    Since  that  time  WEDI  and  its  200-member  Technical 
Advisory  Group  have  been  refining  the  1992  recommendations,  developing 
new  recommendations,  and  pursuing  demonstration  projects.  BCBSA 
positions  and  Blue  Cross  and  Blue  Shield  Plans'  initiatives  are  closely 
linked  to  WEDI's  recommendations. 

Implementation  of  Uniform  Claims  Forms  and  Coding  Systems 

BCBSA,  like  WEDI,  supports  uniformity  of  data  content  as  defined  by  (1) 
the  UB-92  claims  format  and  coding  structures  for  institutional 
providers  developed  by  the  National  Uniform  Billing  Committee,  and  (2) 
the  HCFA  1500  claims  format  and  coding  structure  for  professional  and 
community-based  providers  developed  by  the  Uniform  Claim  Form  Task 
Force.    BCBSA  and  WEDI  support  the  use  of  these  claims  formats  and 
coding  structures  as  a  transitional  step  to  implementation  of  the  ANSI 
X12  EDI  standards. 


Implementation  of  On-Line  Eligibility  and  Benefits  Verification 
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On-line  eligibility  and  benefits  verification  capabilities  allow 
providers  to  obtain  patient  insurance  and  benefit  information  at  the 
time  of  service.    By  streamlining  operations  in  physician  offices, 
hospitals,  and  other  health  care  facilities,  these  transactions  reduce 
administrative  costs  for  health  care  providers. 

Many  Blue  Cross  and  Blue  Shield  Plans  currently  have  the  capacity  to 
allow  providers  to  verify  eligibility  and  benefits  on-line.  For 
example,  Blue  Cross  and  Blue  Shield  of  New  Jersey  has  developed  a 
Prescription  Drug  Claim  Entry  System  that  provides  on-line  eligibility 
verification  and  also  supports  real-time  electronic  claims  processing. 
The  product  is  available  to  approximately  1,800  New  Jersey  pharmacies. 

Electronic  health  insurance  cards  containing  encoded  information  have 
been  proposed  to  facilitate  eligibility  and  benefits  verification,  among 
other  administrative  functions.    To  explore  the  promise  of  this 
technology,  several  Blue  Cross  and  Blue  Shield  Plans  have  invested  in 
test  programs  involving  electronic  cards.    The  tests,  thus  far,  have 
found  electronic  cards  to  be  an  expensive  avenue  for  eligibility  and 
benefits  verification.    In  general,  using  cards  as  a  means  of  accessing 
on-line  eligibility  and  benefits  information  may  be  less  costly  and  more 
effective  than  encoding  that  information  on  the  card.    WEDI  is 
developing  standards  for  optional  health  identification  cards  that  would 
be  used  to  access  the  electronic  data  interchange  network. 

Completing  the  Conversion  to  Paperless  Claims 

BCBSA  supports  quickly  completing  the  conversion  from  paper  claims  to 
electronic  billing.    Blue  Cross  and  Blue  Shield  Plans  are  the  largest 
processors  of  electronic  health  care  claims  in  the  country  and  are 
moving  aggressively  toward  a  paper-free  environment.    Approximately  87 
percent  of  our  Medicare  Part  A  claims  and  69  percent  of  private  hospital 
claims  are  handled  electronically  --  which  is  roughly  a  10  percent 
increase  in  both  categories  over  the  last  year. 

Blue  Cross  and  Blue  Shield  Plans  achieved  a  dramatic  increase  in 
electronic  processing  of  private  sector  physician  claims.    In  1992,  41 
percent  of  these  claims  were  electronically  processed,  compared  to  20 
percent  in  1991.    Electronic  processing  of  Medicare  Part  B  claims  has 
increased  to  61  percent  from  55  percent.    These  increases  are  the  result 
of  aggressive  Blue  Cross  and  Blue  Shield  Plan  programs.    For  example, 
the  Alabama  Plan  requires  that  all  providers  in  preferred  networks 
submit  claims  on  behalf  of  their  patients. 

Blue  Cross  and  Blue  Shield  of  Minnesota  is  pioneering  the  next 
generation  of  this  technology  by  integrating  electronic  claims 
submission  with  automated  medical  review  in  a  system  targeted  at  skilled 
nursing  facilities.    The  provider  enters  billing  and  medical  information 
into  the  system  through  a  personal  computer.    The  system  prompts  the 
user  if  it  finds  errors  or  needs  more  information.    The  system  then 
follows  the  review  procedures  of  a  medical  review  analyst.  Within 
minutes,  the  provider  knows  if  the  claim  will  be  approved  or  forwarded 
for  medical  review.    If  the  system  does  not  affirm  the  provider's 
decision,  the  provider  can  insert  a  complete  narrative  rationale. 
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Completing  the  conversion  to  paperless  claims  will  require  a  streamlined 
coordination  of  benefits  procedure.    This  is  a  key  target  of  WEDI's 
1993  recommendations.    WEDI  projects  that  achieving  this  goal  will 
reduce  insurers'  claims  processing  costs  by  5  percent  to  7  percent. 
Providers  would  realize  additional  cost  savings  and  simplification 
through  reduced  resubmission  of  claims. 


Electronic  Transfer  of  Payments  to  Providers 

Electronic  transfer  of  payments  directly  to  health  care  providers 
benefits  providers  by  allowing  them  to  maintain  a  better  cashflow  with 
faster  posting  of  their  own  accounts  and  less  administrative  effort  to 
collect  payment. 

Blue  Cross  and  Blue  Shield  Plans  are  leading  the  way  in  electronic  fund 
transfer.    Many  Blue  Cross  and  Blue  Shield  Plans  pay  providers 
electronically,  and  13  Plans  provide  electronic  payment  and  remittance 
services  for  commercial  insurers.    As  discussed  earlier,  the  Blue  Shield 
and  Blue  Shield  Plan  in  Seattle  is  creating  an  electronic  payment  system 
in  conjunction  with  an  automatic  teller  machine  network.    The  system  has 
numerous  applications  beyond  electronic  payment. 

Federal  Confidentiality  Legislation 

WEDI's  1992  report  urged  Congress  to  enact  preemptive  legislation 
governing  confidentiality  by  the  end  of  1993,  to  assure  the  uniform, 
confidential  treatment  of  identifiable  information  in  electronic 
environments.    Legislation  should  preserve  confidentiality  and  privacy 
rights  in  individually  identifiable  health  care  information,  and  preempt 
state  laws  (except  public  health  reporting).    We  support  moving  forward 
with  such  legislation. 

Electronic  Medical  Records 

Electronic  medical  records  hold  substantial  promise  as  a  quality 
improvement  and  cost  management  technology.    Hospitals  routinely  make 
some  use  of  on-line  service  information  and  a  few  facilities  are 
developing  more  comprehensive  on-line  patient  record  systems.    There  is 
very  little  experience  with  electronic  medical  records  outside  of  the 
hospital  setting. 

The  very  limited  experience  to  date  has  shown  that  electronic  medical 
record  systems,  other  than  those  applied  to  routine  hospital  functions, 
are  difficult,  time-consuming  and  expensive  to  install.  Consequently, 
full  implementation  of  electronic  medical  records  that  can  be  used  to 
improve  care  and  contain  costs  is  a  mid-  to  long-term  goal.    Key  issues 
which  remain  to  be  resolved  include:  standardizing  the  data  content  and 
format  of  patient  medical  records,  confidentiality,  efficient  data  entry 
systems,  and  how  to  establish  fail-safe  data  editing  and  correction 
systems. 


PROPOSALS  THE  BLUE  CROSS  AND  BLUE  SHIELD  ASSOCIATION  OPPOSES 


364 


Regional  Claims  Consortia 

The  private  sector  is  aggressively  developing  regional  claims 
clearinghouses  which  include  the  participation  of  multiple  insurers. 
Thirteen  Blue  Cross  and  Blue  Shield  Plans  already  provide  electronic 
billing  services  for  commercial  carriers.    These  include  the  EDI-USA, 
Blue  Cross  and  Blue  Shield  of  Virginia,  and  King  County  Blue  Shield 
initiatives  discussed  earlier.    Other  examples  include: 

o  Blue  Cross  and  Blue  Shield  of  Missouri  has  created  a  regional  joint 
venture  clearinghouse  with  General  American  Life,  Healthl ink  and 
Healthnet  to  offer  electronic  claims  services  for  virtually  any 
payer. 

o  Under  a  WEDI  demonstration  project,  Blue  Cross  and  Blue  Shield  of 
Minnesota  and  Medica,  the  state's  two  largest  health  plans,  are 
linking  their  computer  networks  to  increase  the  number  of  providers 
using  EDI  technology.    For  the  first  time,  providers  will  be  able  to 
use  one  computer  system  to  submit  claims  electronically  to  Blue  Cross 
and  Blue  Shield,  Medica  or  commercial  carriers. 

Government  intervention  is  not  needed  to  create  clearinghouses.  Private 
sector  activity  in  this  area  is  extensive,  and  ANSI  standards  facilitate 
further  network  development. 

Standardized  Audits  and  Screens 

Insurers  use  bill  audits  and  screens  for  a  variety  of  purposes, 
including  verification  of  appropriate  billing  for  services.    We  do  not 
believe  that  audits  and  screens  should  be  standardized.  Standardization 
would  be  incompatible  with  the  varying  and  evolving  reimbursement 
methodologies  which  characterize  our  health  care  system,  including 
performance-related  reimbursement.    Different  payment  systems  require 
insurers  to  examine  different  aspects  of  billing  patterns  when 
conducting  audits  and  screens.    Moreover,  standardized  audits  and 
screens  are  likely  to  lag  behind  changes  in  the  market. 

Superior  results  will  be  achieved  by  competitive  development  of  screens 
and  audits.    This  places  a  minimal  burden  on  providers,  so  long  as 
insurers'  systems  and  providers'  office  management  systems  meet  ANSI 
standards  permitting  electronic  communication. 


CONCLUSION 

The  primary  goals  of  health  system  reform  are  to  achieve  universal 
insurance  coverage,  contain  total  health  care  spending  and  improve  the 
quality  of  health  care  services.    At  times,  achieving  our  primary  goals 
will  require  us  to  invest  time  and  money  in  administrative  services. 
For  instance,  Blue  Cross  and  Blue  Shield  of  Minnesota's  shift  to 
quality-related  payments  for  hospital  care  entailed  administrative  costs 
and  functions  that  would  not  have  to  be  performed  if  the  Plan  paid  the 
same  amount  for  low  quality  care  as  for  high  quality  care.  This 
investment  will  save  on  claims  costs  and  improve  the  quality  of  care. 
In  summary,  our  goal  should  not  be  the  least  costly,  least  complex 
administration  of  our  health  care  system;  rather,  it  should  be  the  least 
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costly,  least  complex  administration  consistent  with  low  cost,  high 
quality  care  and  the  level  of  patient  services  Americans  have  a  right  to 
expect. 

It  is  also  important  to  recognize  that  important  barriers  remain  to  be 
overcome  in  advancing  the  state-of-the-art  in  administrative 
simplification.    These  include  up-front  capital  investments  in  an 
increasingly  cost-conscious  market,  confidentiality  concerns,  legal  and 
regulatory  barriers,  and  occasional  provider  and  consumer  resistance  to 
change.    Additionally,  for  small  volume  providers  there  is  concern  that 
the  cost  of  EDI  would  exceed  the  benefits.    Our  Plans  often  have 
addressed  this  issue  through  financial  incentives,  including  free  or 
discounted  technology  and  maintenance. 

Thank  you  for  the  opportunity  to  share  with  you  our  views  on 
administrative  simplification  and  our  work  to  simplify  the 
administrative  process  while  reducing  its  cost. 
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Chairman  Stark.  Mr.  Neuschler. 

STATEMENT  OF  EDWARD  NEUSCHLER,  DIRECTOR,  POLICY 
DEVELOPMENT  AND  RESEARCH,  HEALTH  INSURANCE 
ASSOCIATION  OF  AMERICA 

Mr.  Neuschler.  Thank  you,  Mr.  Chairman  and  members  of  the 
subcommittee. 

My  name  is  Edward  Neuschler.  I  am  director  of  policy  develop- 
ment and  research  for  the  Health  Insurance  Association  of  America 
which  represents  many  of  the  Nation's  leading  commercial  insur- 
ance carriers. 

HIAA  has  long  supported  efforts  to  simplify  the  administration 
of  health  insurance  plans  in  order  to  reduce  costs  and  improve 
service  to  our  customers.  Our  goal  should  be  a  completely  paperless 
system  in  which  all  the  information  necessary  to  pay  for  medical 
services  travels  electronically  between  payers  and  providers,  using 
a  universal  standard  format  and  interconnecting  networks. 

Last  year,  HIAA  formally  endorsed  the  first  report  from  the  work 
group  for  electronic  data  interchange,  and  we  have  continued  to 
participate  actively  in  WEDI's  deliberations,  both  on  its  steering 
committee  and  in  its  technical  advisory  groups.  Many  commercial 
insurance  companies  participate  today  in  clearinghouses  that 
transmit  provider  claims  electronically,  and  others  are  participat- 
ing in  various  experiments  and  pilot  tests  around  the  country. 

As  has  been  said  already  today,  the  physical  technology  nec- 
essary to  create  a  paperless  health  claims  system  exists  now,  and 
we  believe  that  immediate  action  can  and  should  be  taken  on  the 
remaining  obstacles  so  that  we  can  move  rapidly  to  realize  the  effi- 
ciencies of  a  paperless  system. 

A  major  hurdle  has  been  overcome  within  the  past  year  with  the 
formal  issuance  of  draft  standards  for  the  electronic  transmission 
of  health  care  information  under  the  auspices  of  the  American  Na- 
tional Standards  Institute.  These  standards  represent,  one  might 
say,  the  envelope  in  which  health  care  data  can  be  transmitted 
from  one  computer  system  to  another. 

WEDI  is  moving  forward  now  to  make  recommendations  about 
other  pieces  that  need  to  be  standardized  before  we  can  truly  say 
that  the  infrastructure  necessary  for  a  universal  paperless  system 
is  in  place.  These  include  such  issues  as  unique  universal  identifi- 
ers for  patients,  providers,  employers  and  payers,  standard  formats 
for  identification  cards  and  firm  agreement  on  the  content  and  defi- 
nitions for  each  of  the  various  items  of  information  in  the  claims 
record. 

As  has  also  been  said  before,  earlier  today,  Federal  legislation 
will  be  needed  to  provide  a  national  standard  for  protecting  the 
confidentiality  of  electronically-transmitted  medical  information 
and  to  preempt  State  laws  that  would  interfere  with  the  operation 
of  a  fully  electronic  system.  It  is  possible  that  Federal  legislation 
may  be  useful  in  some  other  aspects  as  well,  but  I  would  prefer  to 
wait  for  the  issuance  of  WEDI's  1993  report,  due  in  2  months,  be- 
fore commenting  on  that  topic  in  detail. 

Once  a  fully  developed,  universal  electronic  infrastructure  is 
available,  we  believe  its  benefits  will  ensure  its  use,  at  least  by 
payers  and  high-volume  providers.  As  Joe  Brophy,  WEDI's  cochair, 
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likes  to  say,  the  economics  here  are  compelling.  But  there  is  no 
doubt  that  there  will  be  change-over  costs  and  capital  investments 
required  up  front,  and  those  costs  may  discourage  some  partici- 
pants, especially  smaller  providers. 

WEDI  is  currently  considering  what  financial  incentives  ought  to 
be  provided  to  encourage  speedier  adoption  of  electronic  data  inter- 
change by  smaller  participants. 

In  summary,  Mr.  Chairman,  the  private  sector  is  firmly  commit- 
ted to  simplifying  health  care  administration,  both  to  lower  costs 
and  to  reduce  the  hassle  factor  for  providers  and  patients  alike.  We 
believe  that  the  best  way  to  simplify  the  system  is  to  move  as  rap- 
idly as  possible  to  a  paperless,  electronic  environment  for  handling 
health  care  claims  and  related  transactions,  and  we  are  taking  pri- 
marily through  WEDI  the  steps  necessary  to  create  that  environ- 
ment. 

More  broadly,  HIAA  looks  forward  to  working  with  the  President, 
the  Congress  and  the  American  people  to  achieve  comprehensive 
health  care  reform,  including  administrative  simplification  of  the 
system. 

We  would  be  happy  to  answer  any  questions  you  may  have. 
[The  prepared  statement  and  attachments  follow:] 
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TESTIMONY  OF  EDWARD  NEUSCHLER 
HEALTH  INSURANCE  ASSOCIATION  OF  AMERICA 

Good  morning,  Mr.  Chairman  and  Members  of  the  Subcommittee. 
I  am  Edward  Neuschler,  Director  of  Policy  Development  and 
Research  for  the  Health  Insurance  Association  of  America  (HIAA) . 
HIAA  is  a  trade  association  which  represents  many  of  the  leading 
commercial  health  insurance  companies.     I  am  pleased  to  appear 
before  you  today  to  discuss  issues  relating  to  health  care  reform 
and  administrative  simplification  of  the  health  insurance  system. 

As  part  of  its  vision  for  a  society  of  healthy  individuals 
and  communities,  HIAA  supports  comprehensive  reform  of  our  health 
care  system.     HIAA's  vision  includes  universal,  cradle-to-grave 
coverage,  mandates  on  individuals  to  purchase  coverage  and  on 
employers  to  provide  coverage,  and  guaranteed  issue  of  private 
insurance  coverage. 

HIAA  supports  early  federal  action  to  support  our  mutual 
goals:  achieving  universal  coverage,  controlling  health  care 
costs,  maintaining  quality  health  care,  and  assuring  the  American 
people  that  they  will  have  health  care  when  they  need  it. 

Achieving  these  goals  will  require  fundamental  change  from 
everyone — insurers,  providers,  consumers,  and  government.  It 
will  also  require  fairness  in  how  these  goals  are  achieved.  HIAA 
believes  that  adherence  to  certain  guiding  principles  will 
facilitate  change  and  make  success  far  more  likely. 

First,  all  payers,  both  public  and  private,  must  play  by  the 
same  rules  and  pay  the  true  cost  of  the  health  care  services  they 
purchase.     All  Americans  must  have  an  essential  benefit  package, 
with  the  government  subsidizing  those  who  cannot  afford  to 
purchase  coverage.     Insurance  market  reforms  must  be  adopted.  We 
must  build  on  our  employment-based  system  and  require  employers 
to  help  pay  for  at  least  part  of  the  cost  of  the  essential 
benefit  package.     Because  of  this  financial  commitment,  employers 
must  remain  actively  involved  in  their  employees'  health  care 
coverage.     Individuals  and  employers  must  also  retain  choice,  and 
they  should  not  be  required  to  purchase  insurance  only  through 
group  purchasing  pools.     The  health  care  delivery  system  itself 
must  be  changed,  with  an  emphasis  on  the  continued  evolution  of 
managed  care.     There  should  be  an  equitable  tax  policy  for  health 
insurance  coverage.     Individuals  must  themselves  take 
responsibility  for  their  own  health  and  adopt  healthier 
lifestyles. 

Achieving  a  paperless  system  is  one  of  a  number  of  steps 
that  will  help  reduce  health  care  costs.     HIAA  has  long  supported 
efforts  to  simplify  the  administration  of  health  insurance  plans. 
We  believe  that  immediate  action  can  be  taken  to  move  toward  an 
efficient,  paperless  system.     HIAA  supports  these  efforts  both 
through  activities  of  its  member  companies  and  as  a  member  of  the 
Steering  Committee  of  the  Workgroup  for  Electronic  Data 
Interchange   (WEDI) . 

1.      Administrative  Simplification  through  Electronic  Data 
Interchange 

A  vital  component  of  health  care  administrative 
simplification  is  "paperless"  processing,  also  called  electronic 
data  interchange,  or  "EDI."    EDI  is  simply  the  transmission  of 
data  from  one  location  to  another  via  electronic  means.  Very 
important  to  this  process  are  standard  formats  so  that  the 
computers  on  either  end  of  the  transmission  can  understand  one 
another.     An  example  of  what  standardized  formats  can  make 
possible  is  the  widespread  use  of  electronic  fund  transfers  (EFT) 
in  the  financial  services  industry. 

The  technology  to  use  EDI  in  the  health  care  industry 
already  exists.     There  are,  however,  several  major  obstacles  to 
more  widespread  use  of  EDI.     Chief  among  them  has  been  a  lack  of 
standardization  among  health  care  transactions.     The  health  care 
industry  has  recently  achieved  consensus  among  all  parties 
through  the  adoption  of  a  set  of  electronic  standards  to  transmit 
health  care  information.     That  standard  is  the  American  National 
Standards  Institute's   (ANSI)  ASC  X12  standard.      (Note:   in  1979 
ANSI  chartered  the  Accredited  Standards  Committee  [ASC]  X12  to 
develop  uniform  standards  for  interindustry  electronic 
interchange  of  business  transactions.)     Industry-wide  use  of  ANSI 
X12  is  important  to  implementing  EDI  and  reducing  administrative 
costs. 

The  Workgroup  for  Electronic  Data  Interchange  (WEDI)  is  a 
voluntary,  public-private  task  force  created  in  1991  to 
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streamline  health  care  administration  through  standardized 
electronic  communications.    WEDI  envisions  a  health  care  industry 
transacting  all  of  its  business  electronically,  using  one  set  of 
electronic  standards  and  interconnecting  networks.     In  1992,  WEDI 
submitted  a  comprehensive  report  outlining  how  that  vision  can  be 
achieved.     Just  over  a  year  ago  (in  April  1992),  Mr.  Joseph 
Brophy,  President  of  the  Travelers  Insurance  Company  (now 
retired)  and  WEDI  Steering  Committee  Co-chairman,  provided 
testimony  to  this  Subcommittee  about  WEDI  and  specifically  about 
the  details  of  electronic  data  interchange  in  the  health  care 
industry.    An  executive  summary  from  the  1992  WEDI  report  is 
attached  (attachment  1) . 

This  year  WEDI  expanded  its  membership  to  include  26 
national  organizations  (attachment  2) ,  representing  federal  and 
state  health  care  governmental  agencies,  payers,  providers, 
consumers  and  business.     WEDI's  focus  is  now  on  the  resolution  of 
obstacles  to  implementing  electronic  data  interchange.     In  fact, 
today  the  WEDI  Steering  Committee  is  meeting  just  across  the 
Potomac  in  Alexandria  to  review  a  draft  of  its  1993  report,  which 
is  expected  to  be  published  in  July.     In  March,  WEDI  addressed 
preliminary  recommendations  to  the  Administration's  Health  Care 
Reform  Task  Force  (attachment  3) . 

2.      Obstacles  to  EDI  in  the  Health  Care  Industry 

The  health  care  industry  lags  behind  other  industries,  such 
as  the  airlines  or  banking,  in  its  use  of  EDI.     As  mentioned 
above,  there  are  several  obstacles  to  the  more  widespread  use  of 
EDI  within  health  care.    As  also  noted  earlier,  reaching 
agreement  on  the  ANSI  X12  standard  for  electronic  formats  is  a 
major  step  forward,  but  consensus  is  needed  on  various  other 
technical  components  before  a  complete  EDI  infrastructure  is 
ready  for  use. 

For  example,  an  EDI  system  requires  identifiers  to  transmit 
data  among  participants.     These  are  analogous  to  the  unique 
addresses  telephone  systems  or  postal  systems  need  in  order  to 
know  exactly  where  each  transmission  is  to  be  sent.    A  commonly 
accepted  unique  address  or  EDI  identifier  is  needed  for  each 
patient,  payer,  provider  and  employer. 

Another  obstacle  involves  the  very  sensitive  issue  of 
confidentiality  of  patient  information  in  an  electronic 
environment.    The  electronic  submission  of  all  administrative  and 
clinical  health  care  data  must  consider  the  confidential  nature 
of  such  information.    Today,  the  majority  of  such  data  is 
documented  on  paper,  and  state  laws  protecting  the 
confidentiality  of  the  information  reflect  the  paper  nature  of 
the  documents.     Because  electronic  transmissions  often  cross 
state  boundaries,  and  because  electronic  records  face  different 
threats  to  confidentiality  than  paper  records,  Federal 
legislation  is  needed  to  preempt  state  laws  and  set  national 
standards  for  handling  confidential  information. 

A  third  obstacle  to  the  more  widespread  use  of  EDI  is  a  lack 
of  consistency  in  the  content  of  the  data  which  is  being 
transmitted.    Not  only  is  there  inconsistency  between  public  and 
private  payers,  there  is  also  inconsistency  within  the  federal 
programs:  the  Medicare  and  Medicaid  programs  have  not  followed 
the  same  standards  for  the  data  content  involved  in  physician 
billing. 

Lastly,  and  most  importantly,  the  participants  in  the  health 
care  industry  must  agree  to  use  EDI.    This  is  a  huge  challenge  - 
because  of  the  diversity  of  the  tens  of  thousands  of 
organizations,  ranging  from  small  physicians'  offices  or  rural 
hospitals  to  major  hospitals  and  Fortune  500  employers,  that  must 
be  part  of  a  large  EDI  infrastructure.     For  example,  one 
impediment  to  immediate  use  of  EDI  is  that  presently  only  one- 
third  of  physician  offices  in  the  U.S.  are  automated.  Without 
financial  incentives,  these  small  businesses  may  not  be  equipped 
or  prepared  to  move  voluntarily  toward  EDI.    Another  problem  is 
the  relative  complexity  of  the  data  involved  in  health  care 
transactions.    Much  more  information  is  included  on  a  health  care 
claim  than  in,  e.g.,  an  electronic  funds  transfer  between  bank 
accounts  or  an  airline  reservation.    The  WEDI  preliminary  report 
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to  the  Administration's  Health  Care  Reform  Task  Force  outlined 
high-level  recommendations  for  all  of  these  major  obstacles. 
WEDI's  final  report  for  1993  will  provide  more  specific  and 
compr ehens  i ve  r ecommenda t  i  ons . 

3.      Benefits  of  EDI 

Despite  the  obstacles  still  to  be  overcome,  the  health  care 
industry  continues  to  work  energetically  towards  completion  of  an 
electronic  infrastructure  for  the  U.S.  health  care  system, 
because  the  potential  benefits  to  payers,  providers  and  consumers 
are  enormous.     In  addition  to  administrative  simplification  and 
cost  reduction,  electronic  data  interchange  provides  the 
infrastructure  for  improved  patient  care  and  health  care  policy 
decision-making.     Though  its  initial  focus  is  on  the  data  needed 
to  process  and  pay  claims,  EDI  can  evolve  to  include  other  health 
care  data,  such  as  clinical  data.     Other  industry  groups  are 
looking  at  computerizing  the  patient  medical  record.     In  time, 
all  health  care  financing  and  delivery  information  will  be 
readily  available,  leading  to  better  health  care  decision-making 
and  overall  quality  of  care. 

More  specifically,  the  benefits  of  the  widespread  use  of  EDI 
in  the  health  care  industry  are: 

(a)  Lower  Costs,  resulting  from  reduced  administrative 
staffs  for  providers  and  payers.  Duplicative 
activities  will  be  eliminated.     Error  correction  and 
resolution  activities  will  be  reduced  because  accuracy 
and  quality  of  data  will  be  improved.     The  quality  of 
medical  decision-making  will  improve,  thereby  improving 
health  care  delivery  and  saving  money. 

(b)  Reduced  Hassle.     Much  of  the  paperwork  will  be 
eliminated,  especially  for  patients,  but  for  providers 
as  well.     Standardized  data  content  and  transmission 
formats  will  greatly  improve  efficiency  and  reduce  the 
hassle  and  confusion  that  currently  exists. 

(c)  Improved  Health  Care.     Current  information  will  be 
available  to  medical  decision  makers  on  a  much  more 
timely  basis.      Duplicative  or  unnecessary  tests  or 
procedures  can  be  avoided.     There  is  tremendous 
potential  for  improved  decision  making  and  better 
health  care  delivery. 

HIAA  looks  forward  to  working  with  the  President,  the  Congress 
and  the  American  public  to  achieve  comprehensive  health  care 
reform,  including  administrative  simplification  of  the  system. 
I  would  be  pleased  to  answer  any  questions  Members  of  the 
Subcommittee  may  have. 
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Executive  Summary 


In  November  1991,  Secretary  of  Health  and  Human  Services, 
Dr.  Louis  Sullivan,  convened  a  forum  of  national  health  care 
leaders  to  discuss  the  challenges  of  reducing  administrative  costs 
in  the  U.  S.  health  care  system.  At  the  forum,  three  health  care 
industry-led  workgroups  were  created  —  the  Workgroup  for 
Electronic  Data  Interchange,  The  Taskforce  on  Patient  Information, 
and  the  Workgroup  on  Administrative  Costs  and  Benefits. 

This  report  represents  the  findings  and  recommendations  of  the 
Workgroup  for  Electronic  Data  Interchange  (WEDI)  and  reflects 
the  efforts  of  a  genuine  public  and  private  partnership  over  the 
last  six  months.   Co-chaired  by  Bernard  R.  Tresnowski,  President, 
Blue  Cross  and  Blue  Shield  Association,  and  Joseph  T.  Brophy, 
President,  The  Travelers  Insurance  Company,  the  15-member 
WEDI  Steering  Committee,  supported  by  a  technical  advisory 
group  of  approximately  50  staff,  convened  to  assess  and  mobilize 
the  health  care  industry's  use  of  technology  to  streamline  health 
care  financing. 

This  report  has  laid  out  aggressive  but  achievable  goals  to  propel 
the  health  care  industry  toward  the  use  of  EDI  quickly  and 
effectively.   WEDI  has  also  developed  a  specific  action  plan  for 
translating  these  goals  into  reality.  WEDI  believes  the  answer 
lies  in  a  public/private  partnership.   Because  EDI  represents  an 
opportunity  where  good  public  policy  and  good  business  sense 
converge,  we  believe  the  industry  can  and  will  respond  as  an 
effective  partner  with  the  government. 
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WEDI  Recommendations 

After  consideration  of  the  research,  analysis,  and  findings  of  our 
six  technical  advisory  workgroups,  WEDI  is  making  the  following 
recommendations  to  promote  full  implementation  of  EDI  within 
five  years  in  order  to  fulfill  the  goal  of  reducing  administrative 
costs  within  the  health  care  community. 

Toward  that  goal,  the  WEDI  process  established  a  forum  for 
private/public  partnership  on  EDI-related  activities.  WEDI's 
continued  role  in  strengthening  this  partnership  is  integrated  in 
the  following  recommendations. 


I.     Public/Private  Partnership  Reaches  Consensus 
on  EDI  Implementation 

Adopt  Standards 

The  industry  shall  define  and  publish  standard  formats  for  the 
following  core  financial  transactions  by  fourth  quarter  1993, 
through  the  American  National  Standards  Institute  ASC  X12 
Insurance  Subcommittee: 

>  Enrollment 

>  Eligibility 

>•    Claims  submission 

>•    Payment  and  remittance  advice 

Formats  for  other  major  business  transactions,  such  as  claims 
inquiry  and  referrals,  should  also  be  developed  and  be  made 
available  as  close  as  possible  to  the  1993  target  date.   For  those 
electronic  environments  using  open  messaging  (electronic  mail)  to 
communicate  information  beyond  the  standard  transactions,  all 
vendors  and  participants  are  expected  to  use  CCITT  X.400  open 
messaging  standards. 

Recommendation  #2  from  the  WEDI  Repo  t 
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Automate  Transactions 

By  fourth  quarter  1994,  95%  of  Category  I  industry  participants 
should  implement  EDI,  directly  or  through  a  clearinghouse,  for 
those  core  transactions  listed  above,  offering  the  ANSI  ASC  X12 
standard  formats.  Category  I  participants  include  major  public 
and  private  payors;  hospitals;  major  employers  and  self-insured 
plans;  pharmacies;  and  clinics  and  group  practices  of  20  or  more 
professionals.   By  fourth  quarter  1996,  85%  of  Category  II 
participants  should  implement  EDI  for  core  transactions,  directly 
or  through  a  clearinghouse,  phasing  in  ANSI  ASC  XI 2  standard 
formats.  Category  II  participants  include  all  remaining  health 
care  payors;  providers;  employers  and  self-insured  plans;  and 
pharmacies.  A  longer  phase-in  period  may  be  necessary  for  small 
employers  implementing  electronic  enrollment  transfer  to  payors. 

Recommendation  #2  from  the  WEDI  Report 

Between  now  and  fourth  quarter  1995,  WEDI  shall  submit 
periodic  reports  to  the  Secretary  regarding  progress  in  achieving 
implementation  percentage  goals.  If  the  industry  has  failed  to 
make  satisfactory  progress  in  reaching  these  goals,  WEDI  will 
recommend  that  the  Secretary  take  further  action,  including 
appropriate  legislation  to  support  these  voluntary  initiatives. 

Recommendation  #3  from  the  WEDI  Report 

Provide  Incentives 

Public  and  private  payors  should  create  incentives  for  increased 
use  of  EDI.  Among  the  incentives  available  are:   low-  or  no-cost 
software  and  maintenance  support,  quick  payment  incentives  for 
electronic  claims,  cost/benefit  analyses,  and  technical  assistance. 
In  addition,  providers  and  other  participants  are  urged  to  explore 
opportunities  for  partnerships  to  reduce  development  and 
implementation  costs.  For  example,  hospitals  may  provide 
electronic  links  to  physicians  to  facilitate  access  to  automated 
coding.   Providers  may  create  "informational  partnerships"  that 
reduce  the  development,  transitional,  and  operating  costs  of  EDI 
and  avoid  duplication  of  effort. 

Recommendation  #4  from  the  WEDI  Report 
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To  facilitate  the  necessary  initial  investment  by  small  or  rural 
Category  II  providers  and  small  employers  that  may  encounter 
financial  hardship  in  acquiring  EDI  technology,  WED1  recommends 
the  Congress  consider  tax  incentives. 

Recommendation  #5  from  the  WEDI  Report 

Unify  Data  Content 

By  1995,  all  participants  should  be  committed  to  full  use  of 
standardized  billing  content  for  claims  submission  (including  data 
elements  and  codes),  as  developed /revised  by  the  National  Uniform 
Billing  Committee  (for  institutional  providers)  and  the  Uniform  Claim 
Form  Task  Force  (for  professional  and  community-based  providers). 
There  are  no  clearly  recognizable  entities  to  standardize  content 
for  non-billing  transactions  (such  as  enrollment  and  eligibility)  and 
some  community-based  providers,  nor  a  clear  process  for  developing 
and  coordinating  industry-wide  implementation  guides  for  formats 
and  content.  For  these  reasons,  WEDI  will  work  with  ANSI  ASC  XI 2 
and  other  health  care  industry  entities  to  determine  a  process  for 
accomplishing  these  goals  by  fourth  quarter  1993. 

Recommendation  #6  from  the  WEDI  Report 

A  WEDI  task  force  should  be  created  and  will  consult  with  other 
appropriate  industry  organizations  to  determine  the  feasibility  of 
a  unique  identifier  system  that  covers  all  participants  in  the 
health  care  system  and  a  process  for  implementation  by  fourth 
quarter  1993.   All  participants  should  adopt  the  identifiers  by 
fourth  quarter  1995. 

Recommendation  #7  from  the  WEDI  Report 

Create  Accreditation  for  Clearinghouses 

Clearinghouses  should  meet  minimum  performance  standards  to 
protect  the  business,  confidentiality,  and  security  of  EDI 
customers.   The  industry  should  create  a  voluntary  accreditation 
program  for  clearinghouse  entities  by  fourth  quarter  1994.  WEDI 
shall  include  in  its  1995  report  to  the  Secretary,  an  update  on 
whether  an  effective  accreditation  program  has  been  created.  If 
not,  the  Secretary  may  wish  to  recommend  legislative 
intervention  or  other  appropriate  action. 

Recommendation  #11  from  the  WEDI  Report 
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II.    Preliminary  Savings  Estimated  at  $4  to  $  1 0  Billion: 
WEDI  Commits  Funds  for  Further  Study 

WEDI  will  sponsor  and  fund  continuing  analysis  of  the  benefits 
and  costs  of  EDI  as  they  relate  to  reduction  in  administrative  costs. 
In  particular,  there  is  a  need  for  research  in  the  following  categories: 

>•  EDI  implications  for  providers  and  employers,  including 
an  analysis  of  start-up  costs  and  the  ongoing  impact  on 
administrative  costs. 

>    System-wide  EDI  investment  requirements  and 
implementation  costs. 

Recommendation  #23  from  the  WEDI  Report 


III.   Call  for  Congressional  Action  to  Protect  Consumer 
Confidentiality  and  Privacy  Rights 

Congress  should  enact  federal  pre-emptive  legislation  governing 
confidentiality  by  fourth  quarter  1993  to  facilitate  and  ensure  the 
uniform,  confidential  treatment  of  identifiable  information  in 
electronic  environments.   WEDI  shall  create  a  task  force  to 
coordinate  with  other  relevant  groups  and  to  assist  in  the  timely 
technical  drafting  of  this  legislation,  which  should: 

>■    Establish  uniform  requirements  for  preservation  of 

confidentiality  and  privacy  rights  in  electronic  health  care 
claims  processing  and  payment; 

>•    Apply  to  the  collection,  storage,  handling,  and 

transmission  of  individually  identifiable  health  care  data, 
including  initial  and  subsequent  disclosures,  in  electronic 
transactions  by  all  public  and  private  payors,  providers 
of  health  care,  and  all  other  entities  involved  in  the 
transactions; 

>•    Exempt  state  public  health  reporting  laws; 

>•    Delineate  protocols  for  secure  electronic  storage  and 
transmission  of  health  care  data; 
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>•  Specify  fair  information  practices  that  ensure  a  proper 
balance  between  required  disclosures,  use  of  data,  and 
patient  privacy; 

>•    Require  publication  of  existence  of  health  care  data  banks; 

>-    Establish  appropriate  protections  for  highly  sensitive 
data,  such  as  data  concerning  mental  health,  substance 
abuse,  and  communicable  and  genetic  diseases; 

>•    Encourage  use  of  alternative  dispute  resolution 
mechanisms  where  appropriate; 

>•    Establish  that  compliance  with  the  act's  requirements 
would  be  a  defense  to  legal  actions  based  on  charges  of 
improper  disclosure; 

>•    Impose  penalties  for  violations  of  the  act,  including  civil 
damages,  equitable  remedies,  and  attorneys'  fees  where 
appropriate;  and 

>    Provide  for  enforcement  by  government  officials  and 
private,  aggrieved  parties. 

In  addition,  a  longer-term  goal  should  be  the  standardization  of 
all  legal  requirements  for  record-keeping  procedures.  WEDI 
encourages  the  Sullivan  Taskforce  on  Patient  Information  to 
examine  more  fully  the  confidentiality  issues  associated  with 
computerized  patient  records. 

Recommendation  #S  from  tlie  WEDI  Report 


IV.  Coordination  of  Benefits  and  Health  Insurance  Cards 
Can  Simplify  Health  Care  for  Consumers 

A  three-pronged  action  plan  is  proposed: 

>■    WEDI  shall  create  a  task  force  to  develop  a  clear  process 
for  application  of  model  COB  rules  in  electronic 
environments  by  fourth  quarter  1993. 

>    The  health  care  industry  should  work  with  ANSI  ASC  XI 2 
to  create  a  standard  crossover  format  no  later  than  fourth 
quarter  1994. 
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>-    Participants  should  utilize  a  unique  identifier  system,  as 
cited  above  in  recommendation  #7,  to  facilitate 
instructional  routing  of  information  to  support  COB. 

These  three  elements  can  support  full  implementation  of 
electronic  exchange  of  information  for  COB. 

Recommendation  #9  from  the  WEDI  Report 

A  WEDI  task  force  should  be  established  to  develop 
recommendations  regarding  the  use  of  electronic  card  technology 
by  second  quarter  1993.  The  objectives  of  the  task  force  are  to: 

Determine  options  for  using  electronic  health  insurance 
cards  within  the  health  care  environment  and  the  types 
of  electronic  card  alternatives,  such  as  magnetic  stripe 
cards  and  smart  cards. 

>-    Recommend  an  implementation  process  to  ensure  that 
standard  and  current  information  can  be  accessed. 

Recommendation  #10  from  the  WEDI  Report 


V.    WEDI  Continues  Public/Private  Partnership  to  Provide 
Leadership  and  Monitor  Implementation 

To  oversee  the  industry's  progress  toward  EDI,  and  to  assist  in 
the  fulfillment  of  these  recommendations,  WEDI  shall  continue  in 
existence  as  a  collaborative  effort  among  health  care  industry 
participants  and  shall  report  to  the  Secretary  of  DHHS  each  year 
on  industry  progress.  By  the  end  of  1992,  WEDI  shall  create  and 
approve  a  structure  for  its  conduct,  including  additional 
membership  and  administration  of  the  Steering  Committee, 
standing  task  forces,  and  public  input.  Membership  and 
participation  in  WEDI  shall  continue  to  be  on  a  dual  level  with 
both  executive  management  and  technical  support.  The  WEDI 
steering  committee  may  be  expanded  up  to  20  voting  members 
to  ensure  diverse  and  balanced  representation  into  the  future. 
Technical  group  representation  shall  be  open  to  other  interested 
parties. 

Recommendation  #14  from  the  WEDI  Report 
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To  support  critical  educational  activities  and  to  generate  industry 
support  for  implementation,  WEDI  shall  develop  a  work  plan  on 
publicity  and  education  to  facilitate  dissemination  of  materials 
and  resources  for  all  major  participants.  WEDI,  as  a  national 
resource  on  EDI  implementation,  shall  use  its  work  plan  to 
promote  awareness  of  other  industry  organizations  and  activities. 

Recommendation  #25  from  the  WEDI  Report 

Participants  should'  stimulate  demonstration  projects  wherever 
possible,  to  highlight  new  approaches  and  publicize  the  uses  of 
EDI  in  the  health  care  industry. 

Recommendation  #12  from  the  WEDI  Report 
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Attachment  2 

WEDI  STEERING  COMMITTEE  LISTING-  1993 

Blue  Cross  and  Blue  Shield  Association,  Co-Chair 

The  Travelers  Insurance  Company,  Co-Chair 

Self-Insurance  Instiute    of  America 

Aetna  Health  Plans 

American  Hospital  Association 

United  Healthcare 

Galen  Health  Care,  Inc. 

Blue  Cross  and  Blue  Shield  of  Virginia 

American  Nurses  Association 

American  Dental  Association 

American  Medical  Association 

Mutual  of  Omaha 

Drug  Benefit  Management  Systems,  Inc. 
American  Clinical  Laboratory  Association 
Medical  Group  Management  Association 
Aetna  Life  &  Casualty 

Health  Insurance  Association  of  America 

National  Committee  to  Preserve  Social  Security  and  Medicare 
National  Association  for  Home  Care 
American  Association  of  Retired  Persons 
Blue  Cross  of  California 

Medical  Care  Administration,  Department  of  Income  Maintenance, 
State  of  Connecticut 

American  Managed  Care  and  Review  Association 

Bureau  of  Program  Operations,  Health  Care  Financing 
Administration 

American  Health  Information  Management  Association 
American  Health  Care  Association 
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Attachment  3 


Co-Chair 
Joseph  T.  Brophy 

President 
The  Travelers 
Companies 


Co-Chair 
Bernard  R.  Tresnowski 

President 
Blue  Cross  and 
Blue  Shield  Association 


Workgroup  for 
Electronic  Data  Interchange 


March  30, 1993 


First  Lady  Hillary  Rodham  Clinton 
Health  Care  Reform  Task  Force 
The  White  House  -  West  Wing 
1600  Pennsylvania  Avenue,  NW 
Washington,  DC  20500 

Dear  Mrs.  Rodham  Clinton: 

We  commend  your  hard  work  on  health  care  reform. 

Although  our  current  health  care  system  is  complex,  government  and  the  private  sector  can 
together  reform  health  care  by  reducing  paperwork  and  lowering  administrative  costs.  These 
are  the  primary  goals  of  the  Workgroup  for  Electronic  Data  Interchange  (WEDI). 

WEDI  is  a  voluntary,  public-private  task  force  created  in  1991  to  streamline  health  care 
administration  through  standardized  electronic  communications.  WEDI  envisions  a  health  care 
industry  transacting  all  of  its  business  electronically,  using  one  set  of  electronic  standards  and 
interconnecting  networks.  Our  comprehensive  1992  report,  which  we  are  enclosing,  outlines 
how  we  believe  that  vision  can  be  achieved. 

This  year  WEDI  has  expanded  its  membership  to  include  22  national  organizations, 
representing  payers,  providers,  consumers,  federal  and  state  health  care  governmental 
agencies,  and  business.  We're  working  together  to  resolve  issues  relating  to  implementing 
electronic  data  interchange  (EDI).  We  expect  to  issue  our  1993  report  this  summer  and  we 
hope  you  will  find  the  attached  preliminary  recommendations  useful  in  your  deliberations. 
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WEDI  has  achieved  a  major  and  historic  consensus  in  health  care:  agreement  by  all  parties  to 
use  one  set  of  electronic  standards  to  transmit  health  care  information  .  That  standard  is  the 
American  National  Standards  Institute's  (ANSI)  X12  standard.  Industry-wide  use  of  ANSI  X12 
is  the  key  to  implementing  EDI  and  reducing  administrative  costs.  It  is  central  to  WEDI's  plan, 
and  we  urge  you  to  support  federal  legislation  mandating  the  use  of  approved  ANSI  X12 
standards  for  health  care  transactions. 

The  WEDI  recommendations  are  consistent  with  President  Clinton's  Technology  for  America's 
Economic  Growth,  A  New  Direction  to  Build  Economic  Strength"  (February  22,  1993)  by  " 
encouraging  standardized  automation  in  the  health  care  industry. 

We  would  appreciate  the  opportunity  to  meet  with  you  or  your  representative  to  discuss  the 
WEDI  activities  in  greater  detail.  Please  call  the  WEDI  Steering  Committee  Co-chairmen, 
Joseph  T.  Brophy  at  Travelers  (203-277-3122)  or  Bernard  R.  Tresnowski  at  Blue  Cross  and 
Blue  Shield  Association  (312-440-6010).  Thank  you  for  your  interest 


Sincerely, 


Bernard  R.  Tresnowski 

Blue  Cross  and  Blue  Shield  Association 


cc. 


The  Honorable  Donna  Shalala 
Ira  Magaziner 
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Preliminary  Report 
The  Workgroup  for  Electronic  Data  Interchange 
March  1993 


Legislate  ANSI  X12  Standards  for  Health  Care 

❖  WED!  recommends  the  use  of  ANSI  X12  standards  for  all  health  care  EDI  transactions.  We 
further  recommend  federal  legislation  mandating  the  use  of  approved  ANSI  X12  standards  to 
expedite  EDI  implementation  within  the  health  care  industry. 


Time-frame  for  Implementing  the  ANSI  X12  Standards 

♦  Given  ANSI's  rapid  development  of  the  core  health  care  transactions  (eligibility,  enrollment, 
claims  submission,  and  claim  payment),  we  believe  the  implementation  schedule  outlined  in  the 
WEDI  report  can  be  advanced.  Successful  implementation  of  ANSI  X12  standards  will  require 
that  implementation  guides  be  developed  within  a  reasonable  period  of  time  following  approval 
of  the  standard. 

♦  We  recommend  federal  legislation  mandating  the  implementation  of  the  ANSI  X12  standards 
according  to  these  revised  timeframes: 

♦  Major  public  and  private  payers,  hospitals,  major  employers  and  self  insured  plans,  and 
clinics  and  group  practices  of  20  or  more  professionals  (Category  I)  must  implement 
approved  ANSI  X12  standards  one  year  from  passage  of  the  federal  legislation  or  4th 
quarter  of  1994,  whichever  is  earlier. 

♦  All  remaining  health  care  payers,  providers,  employers  and  self  insured  plans  and 
pharmacies  (Category  II)  must  implement  approved  ANSI  X12  standards  two  years  from 
passage  of  federal  legislation  or  4th  quarter  1995,  whichever  is  earlier. 

♦  The  mandate  will  provide  the  Secretary  with  discretion  in  the  transitional  implementation 
time  frames.  For  example,  in  the  case  of  pharmacy  electronic  standards,  we  recognize 
the  NCPDP  standards  are  already  interactive  and  may  be  used  until  the  interactive  ANSI 
X12  standards  are  developed  and  approved.  At  such  time,  NCPDP  will  transition  to  the 
ANSI  X12  interactive  standards. 

Other  Implementation  Issues 

♦  Health  Card  Technology 

♦  In  the  short  term,  if  health  cards  are  used,  we  recommend  that  the  card  adhere  to  ANSI 
X12  standards.  We  further  recommend  that  the  card  contain  only  identification 
information,  however,  the  technology  should  be  flexible  for  other  potential  uses. 

♦  In  the  future,  we  anticipate  that  medical  and  administrative  systems  will  not  require  a 
card. 
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<•  Unique  Identifiers 

♦  PATIENT  IDENTIFIER.  A  number  of  alternatives  are  being  examined,  including  the  use 
of  the  Social  Security  Number. 

♦  PAYER  IDENTIFIER.  We  recommend  that  the  National  Association  of  Insurance 
Commissioners  Co-Code  be  used  as  the  payer  identifier.  The  Co-Code  should  be 
expanded  to  include  all  HMOs,  TP  As,  and  other  health  care  entities. 

♦  PROVIDER  IDENTIFIER.  Our  tentative  recommendation  is  to  charge  a  broadly  based 
umbrella  organization,  working  with  professional  associations  and  others,  to  maintain  a 
unique  provider  identification  system. 

♦  EMPLOYER  IDENTIFIER.  A  number  of  alternatives  are  being  considered  ,  including  the 
tax  identification  number. 


<►  Implementation  Guides  and  Data  Content 

♦  Extensive  EDI  education  at  the  administrative/planning  level  and  the  technical  level  will 
be  required. 

♦  Establish  an  industry  group  to  coordinate  the  activities  of  professional  associations  and 
others  who  will  be  developing  implementation  guides  and  standardized  data  content. 

♦  The  National  Uniform  Billing  Committee  and  the  Uniform  Claim  Form  Task  Force  should 
be  consulted  in  standardizing  the  codes. 


<►  Confidentiality,  Security,  and  Fraud 

*  WED  I  is  drafting  model  federal  legislation  designed  to  preserve  confidentiality  and 
privacy  rights  in  the  electronic  transmission  and  handling  of  hearth  care  information,  and 
to  preempt  state  laws  in  that  regard.  It  expands  upon  the  precepts  contained  in  the  50- 
page  White  Paper  on  Confidentiality  in  the  WEDI  Report. 

♦  Electronic  environments  can  improve  our  ability  to  detect  health  care  fraud.  The  final 
report  will  include  recommendations  for  audit  capabilities  in  an  electronic  environment, 
and  the  attendant  savings  accrued  from  improved  fraud  detection. 

♦  Network  Architecture 

♦  We  recommend  that  all  health  care  providers  submit  insurance  claims  or  managed  care 
data,  on  behalf  of  their  patients,  to  all  industry  payers. 

•  We  recommend  a  1 5-day  payment  ceiling  for  electronically  submitted  claims  not 
requiring  further  investigation.  During  the  transition  period,  we  recommend  a  30-day 
payment  floor  for  paper  claims. 

♦  Ail  industry  payers  and  clearinghouses  must  promote  an  open  access  interconnectivity  of 
EDI  networks. 

•  Establish  clearinghouse  accreditation  programs  that  adhere  to  WEDI  guidelines. 
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Financial  Implications 

<•  The  application  of  EDI  has  tremendous  potential  for  improving  the  health  care  system  through 
the  reduction  of  administrative  costs  and  improvements  in  the  quality  of  health  care. 

❖  Although  WEDI  reported  preliminary  annual  savings  of  $4  to  10  billion,  we  believe  there  is  a 
potential  for  much  greater  savings. 

<•  We  recommend  the  following  positive  financing  incentives  to  encourage  speedier  EDI 
implementation  by  Category  II  participants. 

♦  Category  II  payer  financing  in  the  form  of  small  business  loans  for  EDI  development. 

♦  Tax  incentives  to  facilitate  initial  investment  by  small  and  rural  providers  and  small 
employers  in  acquiring  EDI  technology. 

♦  Encouragement  of  physician  staff  education  on  the  value  of  EDI  through  job  training 
credits  to  the  physician's  office  or  practice. 

♦  Small  health  care  software  vendor  financing  in  the  form  of  small  business  loans  and 
increased  education  through  job  training  credits. 

EDI:  The  Infrastructure  for  Improved  Patient  Care  and  Health  Care  Policy  Decisions 

❖  EDI  will  evolve  to  include  other  health  care  data  such  as  clinical  data.  Other  industry  groups  are 
looking  at  computerizing  the  patient  medical  record.  In  time,  all  health  care  financing  and 
delivery  information  will  be  readily  available,  leading  to  better  health  care  decision-making  and 
overall  quality  of  care. 

❖  The  WEDI  recommendations  are  consistent  with  President  Clinton's  Technology  for  America's 
Economic  Growth,  A  New  Direction  to  Build  Economic  Strength"  (February  22, 1993)  by 
encouraging  standardized  automation  in  the  health  care  industry. 
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Chairman  Stark.  Thank  you  all. 

Do  any  of  you  have  an  objection  if  we  were  to  use  a  unique  num- 
ber in  whatever  system  evolves  of  having  that  be  the  Social  Secu- 
rity number?  Does  that  offend  any  of  you? 

Mr.  Bernd.  No. 

Dr.  Clowe.  No. 

Ms.  Fox.  No. 

Mr.  Neuschler.  No. 

Chairman  Stark.  I  guess,  Dr.  Clowe,  the  AMA  has  some  con- 
cerns with  mandating  a  uniform  system. 

Dr.  Clowe.  That  is  a  concern  of  the  AMA,  sir. 

Chairman  Stark.  You  don't  have  any  concern  with  our  mandat- 
ing private  insurers  and  self-insured  firms  to  use  a  single  claim. 
You  want  us  to  mandate  them  but  not  the  docs.  Is  that  how  I  read 
your  testimony? 

Dr.  Clowe.  No.  Actually,  the  future  probably  would  be 
mandation,  but  we  believe  right  now  this  system  should  go  forth 
slowly. 

Chairman  Stark.  It  has  been  doing  that. 

Dr.  Clowe.  Well,  we  have  found  that  physicians  in  groups  of 
over  eight  physicians  

Chairman  Stark.  Use  a  high  number,  60  percent  or  something. 

Dr.  Clowe.  Right,  60  to  70  percent.  Those  physicians  and  rural 
physicians. 

Chairman  Stark.  And  younger  physicians. 

Dr.  Clowe.  Well,  younger  physicians  are  also  signing  up  for  it, 
far  ahead  of  the  older  physicians.  But  the  rural  physicians  we  are 
somewhat  concerned  about,  as  they  are  concerned,  because  they 
don't  want  to  spend  the  money  to  put  this  apparatus  in  place. 

Chairman  Stark.  Well,  they  are  higher,  though,  nonmetropolitan 
are  47  percent,  metropolitan  of  a  million  and  over  only  32  percent, 
so  it  looks  like  your  rural  guys  are  using  it  more  than  the  big-town 
fellows. 

Dr.  Clowe.  But  not  the  solo  practitioners  in  rural  communities. 
Chairman  Stark.  OK. 

Let  me  ask  you  this  just  as  a  practical  matter.  You  are  a  family 
practitioner.  Are  you  solo  or  in  a  group? 
Dr.  Clowe.  Solo  family  practitioner. 

Chairman  Stark.  OK.  For  you,  it  should  be  the  most  difficult. 
Dr.  Clowe.  Very. 

Chairman  Stark.  You  have  the  widest  array  of  procedures. 
Dr.  Clowe.  Right. 

Chairman  Stark.  Widest  fix  of  patients  and  probably  the  highest 
number  of  personnel  per  professional  provider? 
Dr.  Clowe.  That  is  correct. 
Chairman  Stark.  But  you  use  a  credit  card? 
Dr.  Clowe.  Yes. 

Chairman  Stark.  And  you  know  that  if  you  want  to  call  up  and 
order — if  you  are  like  me  and  you  get  your  back-to-school  clothes 
from  Land's  End,  you  can  call  up  and  give  them  your  credit  card 
over  the  phone,  and  if  you  do  it  too  much  the  bank  will  call  and 
make  sure  somebody  else  doesn't  have  your  credit  card. 

At  some  point,  how  difficult  is  it  going  to  be  if  the  other  side,  the 
patient  and  the  insurance  companies,  provide  a  standardized  form? 
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You  are  going  to  have  to  buy  a  card  reader.  That  can't  cost  $50. 
The  worst  you  would  have  to  do  is  use  one  of  those  card  readers 
and  a  key  pad. 
Dr.  Clowe.  Right. 

Chairman  Stark.  But  I  will  bet  you  have  a  computer  in  your  of- 
fice. 

Dr.  Clowe.  Yes. 

Chairman  Stark.  I  am  not  suggesting  that  we  say  something 
that  you  don't  like,  but  if  everybody  else  is  in  the  game  to  pick  up 
this  30  to  50  percent  of  the  docs  or  the  20  percent  of  the  hospitals 
or  the  pharmacists  or  whoever,  at  some  point  aren't  we  just  going 
to  have  to  say  everybody  has  to  do  it  and  then  make  whatever  pro- 
vision for  religious  objections  to  computers  or  a  lack  of  rural  elec- 
trification or  whatever  the  heck  we  have  to  do? 

I  mean,  arguably,  we  are  going  to  have  to  let  somebody  still  do 
it  with  a  pencil.  But  I  just  get  the  sense  that — and  that  is  where 
I  hope  we  could  get  you  to  help  us — at  some  point,  we  are  going 
to  have  to  say,  this  is  the  day  we  all  do  it. 

Dr.  Clowe.  Well,  Mr.  Chairman  

Chairman  Stark.  It  is  like  putting  numbers  on  the  bottom  of  the 
checks.  I  will  bet  you  are  old  enough  to  remember  when  you  didn't 
have  the  electronic  numbers  on  the  bottom  of  your  checks,  and,  fi- 
nally, the  bank  said  you  have  to  do  it. 

Dr.  Clowe.  That  is  correct.  But  if  you  will  look  at  the  statistics, 
in  the  last  year  it  has  been  a  marked  increase  in  the  number  of 
physicians  who  have  gone  to  electronic  billing  and  claims,  and  we 
are  hoping  that  we  won't  antagonize  the  thousands  of  rural  physi- 
cians out  in  the  communities  who  don't  want  to  do  it. 

Chairman  Stark.  I  do,  too,  or  the  Senate  won't  support  us.  I  un- 
derstand that. 

What  if  we  said  3  years  that  the  hammer  is  going  to  drop  in  1997 
and  that  is  everybody. 

People  say,  I  don't  want  to  do  it.  And  I  guess  I  am  just  saying, 
at  some  point,  if  the  system  is  going  to  work,  somebody  has  to 
mandate  or  it  is  OK,  you  don't  want  to  get  paid  electronically. 

The  incentive  I  look  at  is,  you  submit  your  bill  electronically,  you 
get  it  deposited  right  to  your  account  electronically,  you  submit  a 
handwritten  bill  in  the  mail,  you  take  your  chances  with  the  post 
office,  get  the  check  back  in  the  mail,  and  I  bet  I  could  entice  a 
lot  of  your  rural  companions  that  2  week  less  float  would  be  pretty 
enticing. 

I  don't  mean  that  we  won't  pay  people  or  make  it  helpful.  But, 
I  would  ask  the  rest  of  the  witnesses  at  the  table  what  is  enough? 
80  percent?  90  percent?  At  some  point,  we  just  have  to  say  this  will 
be  the  payment  standard.  And  we  can't  force  them.  If  you  don't 
want  to  collect — we  can  with  Government  payment,  but  we  can't 
force  insurance  companies  to  do  it. 

Dr.  Clowe.  You  must  understand,  Mr.  Chairman,  physicians  are 
independent  individuals. 

Chairman  Stark.  Oh,  I  have  learned  that. 

Dr.  Clowe.  And  we  sometimes  in  leadership  roles  have  difficulty 
convincing  them  that  this  must  be  done. 

Now,  the  pressures  of  electronic  delivery  is  increasing  all  the 
time.  More  and  more  offices,  as  you  see  in  the  past  year,  are  taking 
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this  up.  But  I  predict  in  3  years  the  voluntary  system  will  work, 
that  the  majority  of  physicians  in  this  country  within  3  years  will 
have  this  system,  but  

Chairman  Stark.  You  think  at  that  point  then  we  could  say 
there  will  be  a  standardized  system  and  anybody  who  doesn't  do 
that  will  have  to  submit  their  claims  by  hand  and  suffer  a  longer 
waiting  period  and  so  forth? 

Dr.  Clowe.  That  is  right. 

Chairman  Stark.  OK 

Mrs.  Johnson. 

Mrs.  Johnson.  I  have  three  quick  questions. 

To  follow  up  on  the  Chairman's  line  of  questioning,  Dr.  Clowe, 
wouldn't  it  make  a  big  difference  if  the  Government  provided  the 
hardware  or  if  somebody  provided  the  software,  perhaps  at  a  dis- 
count to  small  offices? 

Dr.  Clowe.  Yes. 

Mrs.  Johnson.  What  I  am  hearing  from  my  district  is  that  small 
offices  can't  afford  to  do  this  once  and  then  in  6  months  do  this 
again  and  in  6  months  do  this  again. 

Chairman  Stark.  Would  the  gentlelady  yield? 

Mrs.  Johnson.  Yes. 

Chairman  Stark.  I  would  go  a  step  further.  I  think  the  software 
ought  to  be  state-of-the-art  software  that  is  provided  to  the  whole 
country.  I  think  the  software  ought  to  be  given  to  everybody,  and 
somebody  should  be  responsible  updating  it  so  that  we  aren't  en- 
couraging Ross  Perot  to  get  another  $15  billion  contract. 

Mrs.  Johnson.  But  might  we  send  out  memorandums  on  billing 
issues?  My  sense  has  been  from  the  little  guys  out  there,  particu- 
larly in  the  more  rural  areas  of  my  district,  that  that  is  the  con- 
cern. And,  if  we  manage  that  issue,  it  is  a  lot  like  the  problem  of 
approving  a  law  and  not  passing  the  regulations.  They  are  very 
much  afraid  of  being  required  to  do  something  and  not  being  able 
to  buy  something  on  the  market  that  will  do  it  right. 

Dr.  Clowe.  That  is  correct.  I  agree. 

Mrs.  Johnson.  Mr.  Bernd,  you  mentioned  that  you  were  very 
concerned  that  the  simplification  effort  would  go  forward  but  lose 
sight  of  the  future  evolution  of  the  delivery  system.  Can  you  give 
us  some  examples  of  how  administrative  simplification  reforms 
that  are  currently  being  contemplated  might  have  an  adverse  im- 
pact in  the  future. 

Mr.  Bernd.  I  don't  think  I  exactly  meant  that.  What  I  said  is, 
we  can't  simply  focus  on  administrative  costs,  I  think  we  also  need 
to  look  at  reforming  the  health  care  delivery  system.  I  think  that 
is  where  we  can  have  larger  savings  and,  hopefully,  better  access 
to  care,  so  I  think  they  go  hand  in  hand.  I  just  don't  want  to  lose 
the  focus.  We  believe  very  strongly  in  reforming  the  health  care  de- 
livery system. 

Mrs.  JOHNSON.  I  thought  your  enumeration  of  barriers,  split  bill- 
ing, definition  of  outpatient/inpatient,  that  is  very  helpful.  And  I 
think  the  extent  to  which  you  identify  individual  barriers  this  com- 
mittee could  probably  be  helpful  in  reiterating  that  this  is  the  kind 
of  thing  that  needs  to  be  addressed  not  by  us  at  this  point  but  by 
others  so  that  there  is  greater  pressure  to  really  deal  with  the 
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kinds  of  impediments  that  are  a  part  of  your  daily  operating  exist- 
ence. 

Outside  of  the  need  for  this  committee  to  lead  the  way  perhaps 
in  legislation  that  would  address  the  confidentiality  concerns,  is 
there  other  legislation  that  is  needed  to  enable  this  effort  to  go  for- 
ward or  can  you  do  it  mostly  on  your  own  and  with  the  WEDI  as- 
sistance? Anyone  who  cares  to  respond  to  that? 

What  I  am  hearing  from  you  is  the  process  is  going  well.  We  can 
do  it.  We  are  a  little  afraid  about  the  technology  and  some  of  those 
things.  But  the  only  legislative  action  I  see  needed  at  this  point  is 
the  confidentiality  issue. 

Ms.  Fox.  Yes,  we  agree.  Yes,  we  think  that  we  can  do  it  without 
Federal  legislation.  And  if  we  don't  achieve  those  goals,  then  we 
think  legislation  is  appropriate  at  that  point,  but  we  think  we  can 
do  it  without  Federal  legislation.  In  fact,  we  are  making  great 
strides. 

Mrs.  Johnson.  I  guess  confidentiality  and  uniform  standards. 
Chairman  Stark.  Would  the  gentlelady  yield  at  that  point? 
Mrs.  Johnson.  Yes,  I  will  yield. 

Chairman  Stark.  Assuming  you  don't  want  legislation  to  man- 
date, somebody  has  got  to  shoot  the  gun  to  start  the  race.  We  can't 
just  all  stand  around  looking  at  each  other,  say  you  go  first,  or  we 
will  have  the  Alphonse  and  Gaston  sort  of  thing  going. 

Would  it  be  sufficient  if  Medicare  and  Medicaid  say  this  is  the 
system  we  are  going  to  use,  and,  therefore,  everybody  must  use  this 
protocol?  Would  that  be  enough  of  a  standard  bearer  or  guidepost 
so  that  the  other  providers  would  fall  into  place  so  you  don't  have 
to  have  a  law?  You  just  say,  this  is  how  we  are  going  to  pay  for 
about  the  30  or  40  percent  that  the  government  now  pays  and  then 
allow  other  people,  because  it  would  be  convenient  to  follow  that 
protocol — would  that — or  would  you  rather  have  us  legislate  the 
whole  megillah? 

Mr.  Bernd.  If  you  look  at  the  history  of  UB-82  and  92  it  didn't 
work  very  well.  We  get  requests  for  entire  medical  records  to  go 
along  with  the  UB-82.  It  just  proliferates. 

Chairman  Stark.  That  sort  of  would  be  my  feeling,  that  some- 
body has  to  say  we  are  going  to  do  it  by  this  time  or  we  are  going 
to  have  another  system  that  is  going  to  be  one  shoe  off  and  one 
shoe  on. 

Dr.  Clowe.  I  would  say  that  we  are  very  fortunate,  the  AMA,  to 
be  part  of  WEDI,  and  we  were  called  in,  as  have  other  individuals 
been  called  in,  so  the  spirit  of  cooperation  is  tremendous  on  this, 
and  I  think  it  will  go  forward.  It  is  just  convincing  the  individuals 
who  are  involved  that  they  should  go  along  with  the  program. 

Chairman  Stark.  But  don't  you  agree  that,  at  some  point,  some- 
body has  to  say  this  is  it?  I  mean,  we  have  to  vote  or  do  something. 

Dr.  Clowe.  Mr.  Chairman,  that  is  a  government  point  of  view. 

Chairman  Stark.  Or  even  your  group — even  WEDI  has  to  say, 
here  is  the  one  protocol.  We  agree  by  three  to  four  or  we  don't 
agree.  I  don't  care  who  makes  that  determination,  but  at  some 
point  everybody  has  to  agree  that  there  is  a  system. 

To  my  way  of  thinking,  it  is  not  tremendously  onerous,  let's  say, 
if  WEDI  does  it  first  somebody  has  to  at  least  drop  the  gavel  and 
say,  OK,  that  is  it. 
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Dr.  Clowe.  If  in  3  years,  Mr.  Chairman,  you  find  that  the  vol- 
untary effort  has  really  worked,  which  we  are  very  hopeful  that  it 
will  with  the  marked  increase  this  year,  that  would  not  be  nec- 
essary because  it  would  just  flow  that  the  rest  of  the  groups  would 
join  in.  In  other  words,  you  would  have  your  problem  solved  with- 
out mandation. 

Mrs.  Johnson.  Mr.  Chairman,  I  find  it  very  hard  to  understand 
Mr.  Bernd' s  response  to  your  comment. 

If  in  3  years  WEDI  has  completed  its  work  and  we  have  put  in 
law  the  confidentiality  issue  and  the  uniform  standards  thing  is 
moving  along  very  well  that  you  will  have  done  it  in  some  of  the 
billing  areas.  But  we  will  be  moving  along  in  the  clinical  data 
areas,  and  we  simply  mandate  that  is  the  way  the  government 
pays  its  bills.  And  if  you  participate  in  government  programs  it  is 
the  only  way  you  can  get  paid.  I  fail  to  see  why  we  need  an  actual 
law  that  implements  it.  I  don't  see  how  you  could  survive  out  there 
if  you  don't  join  our  system. 

Chairman  Stark.  We  would  have  to  have  the  law  to  say  that  is 
how  the  government  pays  it.  You  could  do  that.  Then  if  everybody 
else  joined  in,  swell.  If  they  didn't,  we  would  be  back  here. 

It  is  not  an  issue  of  major  concern  to  me.  It  just  seems  to  me  that 
we  have  done  it  in  other  areas.  Usually  we  do  it  in  engineering. 
We  have  Federal  standards  for  nuts  and  bolts,  water  quality. 
Sometimes  those  are  a  problem,  but  somebody  has  to  lead  the  or- 
chestra. 

Mrs.  Johnson.  If  we  go  ahead  and  do  it  in  the  government  and 
we  provide  the  software  and  things  like  that — I  think  what  Dr. 
Clowe  is  responding  to  is  that  sort  of  anxiety  out  there  in  the  pub- 
lic that  if  we  put  it  in  the  law  we  will  put  more  perhaps  in  the  law 
than  we  ought  to  so  there  is  that  sense  of  endangerment. 

Chairman  Stark.  We  have  great  ability  to  screw  things  up.  I 
would  be  the  first  one  to  stipulate  to  that. 

But  in  this  case,  if  they  design  the  system  and  then  we  just  say, 
OK,  that  is  what  it  will  be.  At  some  point  all  I  am  concerned  about 
is  that  we  get  going. 

Mrs.  Johnson.  Tnank  you,  Mr.  Chairman. 

Chairman  Stark.  Thank  you. 

One  further  request  of  Mr.  Bernd.  Is  this  your  chart?  Do  you  op- 
erate in  Maryland? 
Mr.  Bernd.  No,  sir. 

Chairman  Stark.  OK.  Would  you  try  this  chart  for  me  as  if  you 
had  a  single  payer  system  or  Maryland's  all-payer  system  without 
copays? 

Mr.  Bernd.  Sitting  here  at  this  table  without  any  help,  no,  I 
couldn't  do  that. 

Chairman  Stark.  No,  I  am  just  saying  for  the  heck  of  it  on  your 
train  ride  home. 
Mr.  Bernd.  I  can  do 

Chairman  Stark.  Would  these  process  steps  shorten  dramati- 
cally, basically,  if  you  used  DRG's  or  whatever  single  billing  system 
you  want  to  pick,  and  

Well,  let's  say,  for  more  reality,  that  the  copays  were  limited  like 
medigap  so  that  there  is  1  of  10  systems.  And  it  would  either  have 
to  be  1  of  10  or  none.  How  many  of  these  boxes  would  fall  off? 
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Arguably,  you  could  make  the  case  that  all  your  collection  proce- 
dures would  drop  if,  in  fact,  there  was  universal  coverage.  That 
would  make  some  sense.  I  would  just  be  curious. 

Mr.  Bernd.  We  will  do  that  and  send  it  back  to  you. 

Chairman  Stark.  Thank  you. 

[The  information  follows:] 
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Hospital 


Association 


Capitol  Place,  Building  #3 
50  F  Street,  N.W. 
Suite  1100 

Washington,  D.C.  20001 
Telephone  202.638-1 100 
FAX  NO.  202.626-2345 


11  June  1993 


Janice  Mays 

Chief  Counsel  and  Staff  Director 
Committee  on  Ways  and  Means 
1102  Longworth  HOB 
Washington,  D.C.  20515 


Dear  Janice: 

At  the  health  subcommitte  hearing  on  administrative  cost  simplification  held  on  25 
May  1993,  Rep.  Stark  requested  that  the  AHA  witness-Mr.  David  Bernd  of  Sentara 
Health  Systems  in  Norfolk,  Virginia-rework  the  chart  he  submitted  with  his  testimony. 
When  I  returned  the  corrected  transcript  of  the  hearing  on  3  June,  I  asked  that  Mr. 
Bernd  be  granted  an  additional  week  so  his  staff  could  respond  adequately. 

I  am  enclosing  two  reworked  versions  of  the  chart  Mr.  Berad's  staff  prepared.  The 
first  shows  patient  billing  under  a  DRG  system  Assuming  that  the  DRG  rate  were 
the  rate  for  all  payers,  this  chart  could  show  payment  processes  for  a  single-payer 
system 

The  second  chart  shows  patient  billing  under  a  capitated  system.  The  AHA  vision  for 
health  care  reform  includes  capitated  payment  to  networks  of  providers. 

Thank  you  for  your  attention  to  this  matter. 


Sincerely, 


Patti  Goldman 

Senior  Associate  Director 

Congressional  and  Executive  Branch  Relations 
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KEY  TO  TECHNOLOGY  CHANGES  REQUIRED 
DRG 

A.  Electronic  editing  of  account  from  beginning  of  wellness  care  or  treatment  to  the  end. 

B.  Provider  computer  system  interfaced  with  payers  and  clearing  houses.  On-line  real  time. 

C.  Automated  payment  posting  system.  Agreement  by  all  parties  in  the  healthcare  industry 
to  use  a  standard  set  of  information  to  facilitate  both  the  receivers  and  senders  of 
remittances  in  automating  the  posting  of  payments  to  the  providers  internal  system. 

D.  P.C.'s  and  decision  tree  software  for  all  employees  in  process. 

E.  Automated  collection  system  for  patient  balances. 

ADVANTAGES  OF  THE  DRG  SYSTEM 

Focus  is  removed  from  individual  prices  for  total  medical  care  and  placed  on  total  process 
efficiency.  This  reduces  the  cost  of  healthcare. 
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ASSUMPTIONS  FOR  THE  IDEAL  PROCESS 
DRG 

1.  Replaces  manual  processes  with  total  electronic  process,  as  a  result  reduced 
administrative  cost. 

2.  Patient  registered  one  time  for  total  care  provided  by  network.  Example:  patient  enters 
at  physician  office  and  is  registered  at  office.  Registration  information  flows  throughout 
the  system. 

3.  Perform  concurrent  medical  record  coding. 

4.  Provider  network  is  interfaced  electronically  with  insurance  companies. 

5.  Automatic  verification  of  insurance  benefits  provides  accurate  knowledge  of  deductible 
and  coinsurance  and  reduces  payment  tum  around  time. 

6.  Customer  lifetime  records  provide  cumulative  patient  medical  history  which  can  be  used 
to  enhance  quality  of  care. 

7.  DRG  effects  amount  of  money  paid,  not  process  by  which  payment  is  received. 

8.  Pay  by  DRG  for  both  outpatient  and  inpatient  services. 

9.  All  payers  accept  same  data  set. 

10.  Maintain  same  data  for  all  payers  (storage  of  medical  records,  signed  forms,  special 
forms,  i.e.  all  administrative  processes.) 

11.  One  form  for  all  types  of  billing.  The  universal  form  would  be  standardized  for  all 
providers  of  healthcare. 

12.  Standard  definition  of  type  of  service  for  all  payers/providers.  Example:  Observation  vs 
short  stay. 

13.  One  nationally  defined  DRG  data  set  that  is  not  variable  by  payer. 

14.  Any  secondary  carrier  covers  whole  deductible  (i.e.  copay)  no  write  off  to  contractual 
if  primary  DRG  is  equal  or  greater  than  secondary  insurance  would  have  paid. 

15.  Basic  coverage  will  have  low  deductible  or  no  deductible. 
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16.  Follow  up  responsibility  is  shared  by  health  care  systems  and  insurance  companies 
through  use  of  interfaced  computer  systems  that  allow  claim  status  to  flow  from  one 
system  to  another. 

17.  Define  timely  payment.  There  should  be  a  set  number  of  days  to  pay  the  claim  with 
penalties  imposed  for  non-compliance  that  has  been  agreed  upon  by  all  parties. 

18.  Audits  done  on  retrospect  instead  of  prospect. 

19.  Standardize  what  auditing  procedures  are  followed  and  what  is  audited  by  case 
management  for  medical  conditions. 

20.  Coverage  is  simple  and  standard.  Clearly  define  the  benefits  covered. 

21.  Patient  data  base  downloaded  electronically  as  soon  as  contract  signed. 

22.  Clearing  houses  will  be  responsible  for  forwarding  all  claims  to  insurance  companies. 


398 


ASSUMPTIONS  OF  IDEAL  PROCESS  CHANGES 
CAPITATED 

1.  Replaced  manual  processes  with  total  electronic  process,  as  a  result  reduced 
administrative  cost. 

2.  Patient  registered  one  time  for  total  care  provided  by  network.  Example:  patient  enters 
at  physician  office  and  is  registered  at  office.  Registration  information  flows  throughout 
the  system. 

3.  Perform  concurrent  medical  record  coding. 

4.  Provider  network  is  interfaced  electronically  with  insurance  companies. 

5.  Automatic  verification  of  benefits  provides  accurate  knowledge  of  deductible 
and  coinsurance  and  reduces  payment  turn  around  time. 

6.  Customer  lifetime  records  provides  cumulative  patient  medical  history  which  can  be  used 
to  enhance  quality  of  care. 

7.  Physicians  are  included  in  the  capitation  payments  and  contracts  are  negotiated  between 
the  healthcare  system  and  physicians. 

8.  Standard  reporting  between  providers  and  contractors  on  group  level  for  ancillary  and 
equipment  and  other  services  provided  during  care. 

9.  Flat  amount  paid  for  each  patient  no  matter  what  service  is  provided  but  for  any  care 
needed  or  no  care. 

10.  Eliminate  need  for  electronic  payments  per  claim,  just  per  contract. 

11.  One  lump  sum  payment  from  insurance  companies  per  contract. 

12.  Rate  based  on  cost  of  care  risk. 

13.  Emphasis  shifts  to  cost  accounting. 

14.  Emphasis  will  be  on  wellness  care. 

15.  Standard  format  for  electronic  transmission  of  data  between  all  parties. 
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KEY  TO  TECHNOLOGY  CHANGES  REQUIRED 
CAPITATED 

A.  Electronic  editing  of  account  from  beginning  of  wellness  care  or  treatment  to  end. 

B.  Provider  computer  system  interfaced  with  payers  and  clearing  houses.  On-line  real  time. 

C.  Automated  payment  posting  system.  Agreement  by  all  parties  in  the  healthcare  industry 
to  use  a  standard  set  of  information  to  facilitate  both  the  receivers  and  senders  of 
remittances  in  automating  the  posting  of  payments  to  the  providers  internal  system. 

D.  P.C.'s  and  decision  tree  software  for  all  employees  in  process. 

E.  Automated  collection  system  for  patient  balances. 

ADVANTAGES  OF  THE  CAPITATED  SYSTEM 

1.  Focus  is  removed  from  individual  prices  for  total  medical  care  and  placed  on  total 
process  efficiency.  As  a  result  this  reduces  the  cost  of  healthcare. 

2.  Emphasis  on  wellness  and  preventive  medicine  will  raise  overall  health  of  population. 

3.  Physicians  are  included  in  the  capitation  payments  and  contracts  are  negotiated  between 
the  healthcare  system  and  physicians.  This  promotes  efficiency  of  treatment  as  well  as 
quality  as  physicians  share  in  risks  and  rewards  of  the  entire  provider  network. 
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Chairman  Stark.  I  want  to  thank  the  panel.  This  is  an  area  in 
which  I  hope  we  are  going  to  make  some  accomplishments.  I  hope 
we  can  help  you  get  to  the  goal  that  we  all  want  to  achieve  here, 
and  we  appreciate  the  participation  of  you  and  your  organizations 
in  helping  us  achieve  that  goal. 

Our  last  group  of  witnesses  will  include  Dr.  Ralph  Korpman,  who 
is  the  president  and  chairman  of  the  Health  Data  Sciences  Corp., 
representing  the  Health  Industry  Manufacturers  Association.  Mr. 
Richard  Clarke,  the  president  of  the  Health  Care  Financial  Man- 
agement Association.  Mr.  Jim  Houtz,  chairman  of  CyData  Systems, 
Scottsdale,  Ariz.,  representing  the  Association  for  Electronic  Health 
Care  Transactions.  Ms.  Linda  Ryan,  director  of  the  New  York 
Health  Care  Information  Clearinghouse  Program,  and  she  is  rep- 
resenting the  New  York  State  Department  of  Health.  Mr.  Jeffrey 
Spears  is  representing  the  IBAX  Healthcare  Systems,  and  Dr. 
Frank  Frost,  president  of  FF255,  Inc.,  in  Omaha,  Nebr.,  represent- 
ing HealthCare  USA. 

We  would  remind  you  that  your  prepared  testimony  will  appear 
in  the  record,  and  you  may  enlighten  us  or  summarize  your  testi- 
mony in  any  way  you  are  comfortable. 

Chairman  Stark.  Dr.  Korpman,  would  you  like  to  lead  off? 

STATEMENT  OF  RALPH  A.  KORPMAN,  M.D.,  MEMBER,  HEALTH 
INDUSTRY  MANUFACTURING  ASSOCIATION,  AND  PRESI- 
DENT AND  CHAIRMAN,  HEALTH  DATA  SCIENCES  CORP.,  SAN 
BERNARDINO,  CALIF. 

Dr.  Korpman.  Thank  you,  Mr.  Chairman  and  committee  mem- 
bers. 

I  testified  at  this  hearing  last  year,  and  I  remain  struck  this  year 
by  what  I  was  struck  by  last  year,  which  was  you  would  think,  lis- 
tening to  this  hearing,  that  health  care  was  the  business  of  caring 
for  bills  and  insurance  companies  and  doctors.  And,  last  I  looked, 
health  care  was  in  the  business  of  caring  for  patients. 

And,  lest  we  forget,  patients  are  not  inpatients.  They  are  not  out- 
patients. They  are  not  managed  care  patients.  They  are  not  all- 
payer  patients.  They  are  patients.  And  the  substance  of  delivering 
health  care  has  to  do  with  the  management  of  information. 

Now  we  talk  about  administrative  simplification,  which  is  an 
area  that  is  near  and  dear  to  the  heart  of  HIMA  and  its  members. 
The  Health  Industry  Manufacturers  Association  represents  300 
manufacturers  of  medical  devices  and  health  care  information  sys- 
tems. We  deliver  most  of  the  systems  technology  to  physicians  and 
hospitals  that  are  trying  to  do  the  tasks  that  have  been  talked 
about  this  morning. 

When  we  look  at  information  and  what  is  involved  in  health  care 
delivery  and  administration  there  are  three  components. 

First,  there  is  financial  and  billing  information;  it  is  important 
that  we  simplify  that.  Everyone  so  far  has  talked  about  that  and 
other  people  on  this  panel  will  continue  to  do  so,  so  I  am  not  going 
to  spend  any  more  time  on  it.  Second,  there  is  administrative  infor- 
mation as  a  byproduct  of  the  operation  of  the  core  system. 

However,  most  of  the  information  that  is  used  and  most  of  the 
money  that  is  spent  on  administrative  work  is  spent  on  clinical  ad- 
ministrative work.  A  third  of  a  physician's  time  and  half  of  a 
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nurse's  time— everybody  else  in  the  health  care  delivery  system 
falls  somewhere  in  between — is  spent  doing  paperwork,  not  to  send 
the  bill  but  to  record  care,  see  if  it  is  up  to  standards,  try  to  protect 
oneself  from  torts  and  try  to  make  sure  the  right  things  happen  to 
the  right  patient  at  the  right  time  and  document  that  they  did. 

If  we  really  want  to  talk  about  saving  money  with  administrative 
simplification,  regardless  of  the  health  care  reform  system  that  is 
picked,  clinical  administrative  simplification  is  where  we  need  to 
look.  There  are,  basically,  three  immediate  benefits  that  eventuate 
from  such  administrative  simplification. 

The  first  benefits  are  direct  operational  savings.  One  can  cer- 
tainly save  some  money  by  simplifying  the  insurance  system,  but 
we  may  soon  have  a  health  care  payment  system  that  has  no  insur- 
ance paperwork  and  then  what  has  been  accomplished  by  simplify- 
ing a  dinosaur? 

Mrs.  Johnson  brought  up  some  of  the  other  aspects  of  some  of 
these  changes  as  one  raises  here  and  lowers  there,  but  there  ap- 
pear to  be  significant  available  savings  regardless  of  the  reform,  if 
any,  that  is  chosen.  Arthur  D.  Little  did  a  fairly  extensive  study 
of  this  recently  and  concluded  that  whatever  you  could  save  on  the 
administrative  side  you  could  save  six  times  more  if  you  dealt  with 
the  clinical  administrative  paperwork. 

Now,  people  bandy  all  kinds  of  cost  savings  numbers  around  for 
administrative  simplification,  but  the  relative  numbers  we  expect 
are  probably  accurate.  If  one  does  reduce  the  administrative  clini- 
cal work  by  using  automated  electronic  capture  of  clinical  informa- 
tion and  automatic  coordination  and  scheduling  of  patient — care  as 
opposed  to  the  random  way  it  happens  now — this  does  three  things. 

First  of  all,  there  is  a  direct  effect  on  the  cost  of  providing  care. 
There  was  a  very  interesting  article  that  came  out  in  the  Journal 
of  the  American  Medical  Association  in  January  where  they  looked 
at  a  fairly  limited  case — but  a  typical  one — and  concluded  that, 
with  rudimentary  clinical  administrative  simplification,  $900  per 
Medicare  admission  could  be  saved — real  hard-cost  savings.  There 
are  a  lot  of  Medicare  admissions,  and  you  multiply  those  by  $900, 
and  that  is  a  lot  of  money.  And  similar  people  find  similar  savings 
when  they  look. 

Second,  there  are  significant  quality  issues  in  terms  of  the  qual- 
ity of  care  with  the  paper  system,  and  there  are  expensive,  duplica- 
tive and  repetitive  administrative  systems  put  in  place  to  try  to 
help  that  quality  get  better.  What  happens  is  practitioners  find 
themselves  filling  out  more  and  more  forms  to  do  less  and  less 
good.  Then  these  forms  go  to  the  PRO  or  wherever  they  end  up, 
but  to  little  avail. 

Lastly,  as  has  been  brought  up  by  the  committee  more  than  once 
today,  we  take  all  this  data,  put  it  in  a  giant  pot,  and  then,  after 
we  nave  carefully  written  it  down  we  throw  it  away  in  medical 
records.  If  you  really  want  to  have  intelligent  health  care  reform 
and  you  really  want  to  improve  the  quality  of  health  care,  there 
isn't  enough  data  to  do  either  task.  Again,  the  reason  we  don't  have 
the  data  is  because  it  is  all  written  down  in  an  inaccessible  form 
instead  of  putting  it  in  a  form  where  it  can  be  used  to  do  some 
good. 
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And  I  find  it  interesting  AHCPR  is  working  on  a  giant  several 
thousand  patient  prostate  study  to  discover  whether  it  is  better  to 
take  prostates  out  or  to  treat  them  with  Proscar  or  to  do  this,  that, 
or  the  other  thing.  The  vexing  issue  is  that  Medicare  is  paying 
every  year  for  a  million  prostate  exams  which  are  carefully  being 
recorded  on  paper,  and  all  that  data  is  effectively  being  thrown 
away"  and  is  unavailable  for  analysis.  If  one  really  wants  to  know 
how  to  take  care  of  prostates  or  breast  cancer,  requiring  com- 
prehensive uniform  clinical  data  is  what  is  needed.  If  one  wishes 
to  do  payment  based  utilization  review,  one  still  needs  the  same 
data. 

How  can  the  government  help?  There  has  been  some  discussion 
about  this  already  today. 

There  is  a  broadly  disseminated  fallacy  in  this  area.  One  is  that 
this  can't  possibly  be  done  now.  Give  us  10  years.  Give  us  15  years. 
Maybe  we  can  do  something  then.  As  the  deliverers  of  these  sys- 
tems, we  say  that  is  not  true.  This  kind  of  administrative  sim- 
plification can  be  done  now.  We  can  give  you  examples  of  forward- 
looking  health  care  organizations:  the  Graduate  Health  Care  Sys- 
tem in  Philadelphia  or  New  York  City  Health  and  Hospitals  Corp., 
who  are  moving  forward  with  a  complete  electronic  clinical  admin- 
istrative simplification  system  now.  It  takes  will,  and  it  takes  ac- 
tion but  it  can  be  done. 

What  the  government  can  do  is  to  layer  standards  on  the  clinical 
administrative  simplification  process — something  that  I  think — 
even  though  some  people  up  here  wish  it  wouldn't  happen,  and  we 
don't  think  it  can  be  done  voluntarily.  Because,  if  you  are  a  patient 
who  lives  in  New  York  and  you  get  ill  in  Topeka  you  want  your 
record  to  come  with  you,  then  we  need  a  layer  of  standards. 

Now,  people  debate  there  is  no  perfect  standard,  and  that  is  true. 
However,  an  imperfect  standard  would  be  an  improvement,  and 
you  could  further  develop  it  over  time.  There  has  been  a  lot  of  talk 
about  mandating  a  single  system.  You  cannot  mandate  a  state-of- 
the-art  system.  As  soon  as  you  mandate  it,  it  will  be  non-state-of- 
the-art.  All  you  need  to  do  is  look  at  the  computer  technology  in 
use  in  military  equipment  and  you  will  discover  how  rapidly  it  falls 
off  state-of-the-art  once  it  is  mandated. 

What  can  be  mandated  is  standards  which  need  to  be  picked  up 
by  everybody  who  is  delivering.  The  state-of-the-art  will  jump 
ahead  as  the  commercial  marketplace  pushes  forward  to  comply 
with  such  standards. 

We  at  HIMA  believe  that  this  are  of  administrative  simplification 
is  compellingly  important.  We  believe  there  are  real  savings,  espe- 
cially in  clinical  administrative  simplification  regardless  of  the 
health  care  reform  system  in  place.  We  believe  such  savings  can  be 
effected  now,  and  we  are  happy  to  be  of  assistance  in  any  way  we 
can. 

Thank  you. 

Chairman  Stark.  Thank  you. 
[The  prepared  statement  follows:] 
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TESTIMONY  OF  RALPH  A.  KORPMAN,  M.D. 
HEALTH  INDUSTRY  MANUFACTURERS  ASSOCIATION 

Good  afternoon.  My  name  is  Ralph  Korpman  and  I  am  the  President  and  Chairman  of 
Health  Data  Sciences  Corporation  of  San  Bernardino,  California.  Health  Data  Sciences  is  a 
small,  rapidly  growing  company  of  180  employees  that  produces  an  innovative  new 
generation  of  bedside  integrated  health  care  information  systems.    I  am  pleased  to  be  here 
today  to  testify  on  behalf  of  the  Health  Industry  Manufacturers  Association  (HIMA) 
concerning  administrative  simplification.  The  Association  enthusiastically  supports  efforts  to 
simplify  and  automate  the  administrative  aspects  of  health  care  delivery  and  financing. 
HIMA  is  a  national  trade  association  of  more  than  300  members  representing  manufacturers 
of  medical  devices,  diagnostic  products,  and  health  care  information  systems  (HIS).  The  HIS 
manufacturers  provide  systems  and  services  for  financial  processing,  management  functions, 
and  clinical  care.  It  is  through  the  HIS  companies  that  HIMA  is  able  to  share  with  the 
Subcommittee  the  experience  and  insight  gained  from  developing,  integrating,  and  supporting 
computer  software  for  hospitals  and  physician  offices  across  the  country. 

The  administrative  simplification  reforms  being  considered  today  primarily  concern  methods 
for  improved  use  of  fiscal  and  clinical  data.  This  underscores  the  critical  fact  that  health 
care  is  an  information  industry  -  most  health  care  providers  spend  the  majority  of  their  time 
creating  or  using  information.    Significantly,  only  a  small  percentage  is  then  abstracted  and 
submitted  to  payers,  reviewers,  and  other  agencies.  The  rest  is  maintained  on  paper  at  high 
cost  and  is  not  readily  available  for  review  or  analysis.  Although  it  is  an  information 
industry,  health  care  lags  behind  almost  every  other  information  industry  in  its  level  of 
expenditures  on  information  support,  and  in  its  use  of  automation  to  improve  efficiency, 
effectiveness,  and  quality. 

We  look  forward  to  continuing  to  participate  in  the  development  of  broad  scale  administrative 
simplification  methods  for  the  health  care  systems  of  the  future.  Whatever  path  is  chosen  in 
this  reform  process  for  providers,  payers,  and  patients,  it  is  the  HIS  industry  who  will  be 
tasked  with  making  it  work.  The  following  statement  describes  the  cost  savings  and  quality 
enhancement  of  both  financial  and  clinical  HIS  applications,  as  well  as  recommendations  for 
further  improvement  in  HIS  use.  HIMA  strongly  believes  that  appropriate  systems  can  lower 
current  administrative  costs,  improve  data  quality,  and  can  improve  the  quality  of  patient 
care.  Ultimately,  they  will  provide  the  necessary  data  for  health  care  reform  and  assessment 
of  the  health  care  system.  While  HIMA's  HIS  companies  develop  both  financial  and  clinical 
HIS  applications,  I  will  focus  my  comments  today  on  the  clinical  applications,  because  other 
witnesses  on  the  panel  will  address  the  financial  applications  in  detail. 

SYSTEM  CAPABILITIES 

Financial  Applications 

For  two  decades  HIS  manufacturers  have  developed  and  installed  data  systems  for  electronic 
processing  of  hospital  and  physician  claims  for  both  public  and  private  payers.  Use  of  such 
financial  systems  allows  rapid  and  more  accurate  preparation  and  submission  of  health  care 
claims  data  for  the  provider.  Moreover,  payers  also  save  through  the  streamlined  screening 
and  payment  process  accomplished  in  less  time  with  fewer  personnel  than  required  for  paper 
claims.  Medicare  cost  reporting  has  also  been  simplified  through  the  application  of  HIS 
software  to  assist  in  the  year-end  settlement  of  facility  claims. 

Additionally,  technology  is  already  in  place  to  speed  the  actual  payment  process  through  the 
electronic  funds  transfers  directly  to  financial  institutions.  The  Medicare  program  is  leading 
the  way  in  this  area  and  other  payers  are  expected  to  join  the  process  quickly. 

Several  HIMA  manufacturers  have  incorporated  on-line  verification  of  eligibility  and  benefits 
directly  into  their  health  care  system-wide  information  systems.  The  incorporation  of  such 
checking  as  a  seamless  part  of  the  hospital's  total  information  system,  rather  than  as  a 
separate  stand-alone  eligibility  verification  step,  further  serves  to  eliminate  administrative 
overhead  while  automatically  providing  the  necessary  verification  of  a  participant's  insured 
status. 

Most  importantly,  as  savings  are  achieved,  the  quality  of  the  data  actually  improves.  In 
practice,  the  elimination  of  paper  documentation  and  control  systems  improve  data  quality  by 
amounts  as  high  as  40%.  The  increase  in  data  quality  is  experienced  for  all  forms  of  data 
processing  -  financial,  clinical,  and  administrative. 
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Clinical  Applications 

Financial  processing  already  involves  provider  time  to  some  extent.  The  administrative 
portion  of  clinical  care  requires  an  even  greater  investment  of  time.  About  one-third  of  a 
physician's  time  and  almost  one-half  of  a  nurse's  time  is  spent  doing  clerical/administrative 
work;  time  that  could  be  far  more  effectively  invested  in  patient  care.  There  is  a  belief 
among  some  that  systems  to  provide  clinical  management  improvements  are  years  away.  In 
fact,  the  kinds  of  applications  necessary  to  improve  clinical  efficiency  and  the  quality  of  our 
health  care  system  exist  now  and  are  in  operation  in  selected  areas.  For  instance: 

•  The  William  Beaumont  Hospital  Corporation  in  suburban  Detroit  installed  an 
integrated,  patient-centered  system  throughout  its  two  facilities  of  almost  1,200  beds. 
After  installation  of  the  HIS  system,  the  facility  experienced  a  significant  increase  in 
both  occupancy  and  patient  severity.  As  a  general  rule,  when  occupancy  or  patient 
severity  increase,  there  is  a  concomitant  increase  in  staff.  Because  personnel  costs 
represent  a  major  portion  of  a  hospital's  total  operating  costs,  each  staff  increase  is 
highly  significant.  At  Beaumont,  however,  even  with  both  factors  increasing,  there 
was  actually  a  decrease  in  staff.  Moreover,  there  was  a  simultaneous  increase  in 
patient  care  quality,  with  100%  compliance  scores  on  both  Joint  Commission  and 
HCFA  audits. 

•  At  the  Graduate  Health  Care  System  in  the  Philadelphia  area,  four  hospitals  and 
several  hundred  physicians  are  continuously  on-line  to  an  integrated  lifetime  patient 
record.  This  means  that  when  patients  are  admitted  to  any  hospital  in  the  Graduate 
system,  or  are  seen  by  any  area  physician  with  privileges,  all  patient  information  is 
immediately  available.  This  dramatically  simplifies  care  management  and  charting  in 
both  hospitals  and  physicians'  offices.  In  some  departments,  workloads  have 
increased  as  much  as  33%  without  additional  staffing. 

•  The  New  York  City  Health  and  Hospitals  Corporation,  the  largest  non-Federal  public 
health  care  provider  in  the  country  provides  integrated  care  in  1 1  hospitals  (10,500  beds), 
five  long  term  care  facilities,  and  numerous  outpatient  clinics.  The  Corporation  is 
installing  a  fully  automated  patient  care  system.  In  its  evaluation,  the  Mayor's  Private 
Sector  Survey  determined  that  the  HIS  system  which  is  designed  to  provide  a  lifetime 
clinical  record  with  access  from  anywhere  in  the  city,  provided  for  complete  payback  in 
six  months. 

Benefits  of  Clinical  Applications 

In  summary,  state-of-the-art  hardware  and  software  already  available  from  HIS  companies  can 
significantly  decrease  the  amount  of  time  health  professionals  must  spend  delivering  "paper  care" 
instead  of  patient  care.  A  study  by  Auther  D.  Little  has  determined  that  appropriate  automation 
of  clinical  information  alone  could  save  $30  billion.  These  systems  save  money,  improve  the 
quality  of  care,  and  facilitate  review  and  research. 

On-line  integrated  patient-centered-systems  assure  that  the  proper  information  necessary  for 
making  both  clinical  and  administrative  determinations  about  a  patient's  status  is  collected  as  it 
becomes  available  and  delivered  when  and  where  it  is  needed,  rather  than  being  managed  in 
separate  steps  after  the  event,  a  process  which  introduces  significant  costs  and  exposure  to  error. 
Explicit  benefits  emerge  from  such  applications.  Examples  include: 

•  Point-of-care  based  automation  allows  appropriate  screening  of  data  to  be  performed  as 
care  is  being  given,  whether  it  be  at  the  bedside,  in  the  examining  room,  or  in  a 
physician's  office.  Because  data  is  captured  in  real  time,  it  can  be  checked  for 
appropriateness,  completeness,  and  errors  as  care  is  delivered. 

•  Detecting  potential  problems  as  they  occur  enhances  quality  and  eliminates  the  large 
numbers  of  administrative  staff  who  now  attempt  to  detect  such  problems  retrospectively. 

•  Because  of  the  clerical  burden  in  the  delivery  of  patient  care,  most  integrated  patient- 
centered  systems  have  been  shown  to  save  from  one-half  hour  to  one  and  one-half  hours 
per  provider  per  shift  when  properly  implemented.  Because  60-80%  of  health  care 
operating  costs  are  personnel  costs,  this  amount  of  time  saving  can  provide  a  significant 
level  of  cost  reduction. 

•  Purchasers  of  such  systems  have  typically  experienced  a  payback  on  the  investment  in 
two  to  three  years  with  a  seven-year  useful  life  of  the  equipment.  Larger  users  have 
even  faster  returns  on  their  investments. 
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Finally,  the  automation  of  the  bulk  of  the  clinical  record  allows  the  extraction  of  information 
necessary  to  perform  medical  care  appropriateness  and  reasonableness  oversight.  It  also  supports 
the  kind  of  medical  effectiveness  research  currently  being  undertaken  by  the  Agency  for  Health 
Care  Policy  and  Research  and  others.  With  the  on-line  availability  of  most  or  all  clinical  and 
financial  data,  quality  assurance  and  utilization  review  activities  can  be  performed  at  central  sites 
in  an  automated  fashion,  rather  than  on  a  case-by-case  basis  using  expensive  chart  reviewers. 

As  practice  parameters,  case  management,  care  maps,  and  other  concurrent  control  mechanisms 
are  put  into  place  the  required  amount  of  monitoring  staff  increases.  The  ability  to  monitor  such 
control  mechanisms  both  within  the  institution  and  at  payer  locations  using  largely  automated 
techniques  will  enhance  the  quality  of  care,  and  will  significantly  decrease  the  cost  and  increase 
the  quality  of  the  evaluation  process.  Better  still,  the  availability  of  uniform  data  as 
recommended  later  in  my  testimony  will  make  such  reviews  more  fair  and  more  reliable. 

As  an  example  of  the  kind  of  studies  that  could  be  conducted  with  greater  speed  and  reliability, 
let  us  consider  outcomes  research  taking  place  on  therapies  for  prostatic  disfunction  in  men. 
There  are  essentially  three  ways  to  study  such  a  condition.  The  typical  prospective  study  would 
collect  data  from  a  small  (100-300)  sample  of  patients,  then  analyze  and  report  on  its  findings. 
This  method  requires  a  significant  investment  in  time,  often  recollecting  data  that  might  have 
been  available  at  the  time  the  patient  was  first  seen  by  his  physician.  Alternatively,  500  patients 
might  be  retrospectively  considered  such  as  in  projects  currently  being  conducted  by  the  Agency 
for  Health  Care  Policy  and  Research.  However,  the  preferred  method  would  be  to  draw  the 
information  from  clinical  records  already  being  maintained  on  the  universe  of  prostate  patients, 
improving  both  the  speed  of  the  study  and  the  reliability  of  the  findings.  Medicare  is  already 
paying  for  hundreds  of  thousands  of  such  evaluations,  but  the  results  are  not  available  for 
outcomes  analysis. 

To  be  effective,  it  is  important  to  emphasize,  that  complete  data  be  collected  at  the  point  of  care, 
not  just  abstracts  ~  an  abridged  summary  of  the  medical  record,  gathered  after  the  fact  -  as 
some  would  recommend.  Complete,  concurrent  data  is  needed  to  make  better  policy  decisions 
on  a  broad  scale. 

HIMA  believes  the  administrative  simplification  provisions  of  HR  200  would  greatly  expedite 
the  movement  toward  a  more  efficient  and  effective  health  care  delivery  system.  The  key  to 
achieving  these  goals  as  pointed  out  in  HR  200  lies  in  establishing  the  uniform  use  of 
standardized  comprehensive  non-abstracted  data  elements  and  data  sets  for  both  claims 
processing  and  medical  records. 

INCENTIVES  FOR  RAPID  IMPLEMENTATION 

Standardized  Information 

Because  HIS  companies  provide  systems  that  manage  clinical  and  financial  data  which  must  be 
shared  with  a  wide  array  of  interested  parties,  the  question  of  information  standards  becomes 
essential.  It  is  clear  that  the  better  and  more  comprehensive  the  standards  for  health  care  data 
interchange,  the  better  the  integrity  of  the  data  reaching  providers,  payers,  reviewers,  and 
researchers.  Informatics  standards  should  govern  communications  regarding  the  complete  range 
of  activities  from  claims  processing  to  direct  clinical  care.  Additionally,  the  standardization  and 
automation  of  the  bulk  of  the  clinical  record  allows  the  rapid  extraction  of  information  necessary 
to  perform  care  appropriateness  and  reasonableness  review,  and  to  support  the  kind  of  medical 
effectiveness  research  currently  underway  by  the  Agency  for  Health  Care  Policy  and  Research 
and  other  outcomes  oriented  groups. 

In  the  health  care  industry,  a  number  of  independent  entities  need  to  store  and  share  information 
(*e.g.,  hospitals,  physicians'  offices,  payers,  utilization  review  agents,  and  researchers).  Many 
providers  have  invested  in  HIS  software  to  store  and  retrieve  data  for  a  variety  of  purposes. 
One  of  the  functions  that  comprehensive  HIS  software  accomplishes  is  communication  among 
providers  of  patient  care,  payers  (both  public  and  private),  and  utilization  review  agents. 
Increasingly,  those  performing  outcomes  research  should  also  be  able  to  take  advantage  of  these 
improvements.  It  is  then  that  the  greatest  strides  in  care  quality  will  be  realized  as  providers 
have  more  rapid  access  to  the  latest  information  on  treatment  modalities. 


406 


Informatics  standards  enable  efficient  communication  through  electronic  data  interchange. 
Standards  should  specify  the  discrete  items  and  kinds  of  information  (data  elements)  that  are 
needed  for  each  type  of  communication,  and  the  format  of  those  data  elements.  This  enables 
entities  to  communicate  with  one  another  even  if  they  all  have  customized  computer  software 
from  several  different  companies.  An  information  user  need  not  require  that  providers  have  a 
specific  HIS  software  package  to  achieve  these  savings  whether  for  claims  management  or 
patient  care.  Hospitals  and  physicians'  offices  may  purchase  different  HIS  systems,  but  still 
communicate  easily  if  the  information  to  be  exchanged  is  standardized. 

State  lines  present  another  potential  stumbling  block.  If  informatics  standards  are  permitted  to 
vary  from  state  to  state  —  as  might  occur  if  a  plan  is  developed  that  encourages  states  to 
experiment  with  reporting  requirements  —  providers,  and  ultimately  payers,  will  incur  higher 
costs  to  acquire  software  to  meet  these  varied  requirements.  Additionally,  software  for  hospital 
systems  that  serve  patients  in  more  than  one  state  would  be  significantly  more  complex  and 
costly.  And,  the  clinical,  quality,  and  cost  data  for  each  state  will  be  incompatible  for  analyses 
of  the  efficiency  and  efficacy  of  care.  Therefore,  while  payment  systems  may  themselves  differ, 
states  should  not  be  able  to  request  exemptions  from  using  uniform  national  informatics 
standards. 

The  bulk  of  the  efficiencies  and  savings  will  not  be  achieved  unless  al]  health  care  entities 
conform  to  uniform  national  standards.  Judging  from  early  analyses  of  likely  health  reforms, 
the  vast  majority  of  providers  may  continue  to  treat  patients  covered  by  a  variety  of  health 
benefit  plans.  Without  extensive  standardized  clinical  data,  the  value  and  quality  of  such  care 
will  be  impossible  to  estimate.  Hospitals  and  physicians  are  likely  to  need  to  communicate  with 
a  variety  of  payers,  utilization  and  quality  assessors,  and  others.  If  providers  continue  to  be 
faced  with  the  current  incompatible  requirements,  then  they  will  also  continue  to  spend 
increasing  time  and  money  training  staff  to  manage  more  complex  requirements.  HIMA  believes 
that  mandating  truly  uniform  bill  formats,  with  uniform  data  elements,  and  comprehensive 
uniform  clinical  data  sets  would  be  one  of  the  simplest  mechanisms  for  gaining  immediate 
system-wide  administrative  savings. 

The  American  National  Standards  Institute  (ANSI)  has  created  the  Healthcare  Informatics 
Standards  Planning  Panel  (HISPP),  with  extensive  participation  of  providers,  payers,  and  HIS 
manufacturers,  to  coordinate  the  development  of  informatics  standards.  HISPP  directs  an 
interactive  process  for  all  electronic  data  communications  in  health  care.  When  similar 
information  must  be  communicated  for  more  than  one  purpose,  HISPP  ensures  that  the  various 
standards  do  not  impose  incompatible  formats  for  that  information.  If  additional  standards 
become  a  part  of  the  future  health  system,  HIMA  recommends  that  HISPP  coordinate  their 
development  to  avoid  duplication  of  effort  and  incompatibility  with  existing  standards.  If 
standards  are  developed  without  such  coordination,  providers  and  payers  will  bear  the  costs. 

Increased  Spending  on  Information  Infrastructure 

As  noted  above,  the  health  care  system  in  the  United  States  spends  considerably  less  money  on 
information  support  than  do  other  information  industries.  The  operational  problems  generated 
by  this  low  level  of  spending  are  compounded  by  a  far  higher  level  of  spending  for  highly 
trained  health  care  providers  to  perform  administrative  chores  that  should  be  automated. 
Improved  availability  of  capital  resources  would  assist  in  rectifying  this  impediment  to  effective 
and  efficient  health  care  delivery.  Incentives  which  encourage  investment  in  providers' 
information  infrastructure  rather  than  in  physical  plant  would  be  a  significant  benefit.  Such 
incentives  could  be  in  a  number  of  forms  including  financial  benefits  such  as  adjustments  to 
payment  formulas,  participation  requirements  based  on-line  availability  of  standard  clinical  data 
and  the  like. 

***** 


In  conclusion,  a  wealth  of  benefits  can  be  derived  from  the  full  implementation  of  health  care 
information  systems.  HIMA  believes  that  mandating  a  truly  uniform  bill  format  with  uniform 
data  elements  and  codes,  accepted  by  all  insurers  and  public  payers  would  be  one  of  the  simplest 
mechanisms  for  obtaining  immediate  health  care  system-wide  administrative  savings.  HIMA  also 
believes  that  uniform  comprehensive  clinical  data  sets  would  provide  major  cost  savings,  and 
would  greatly  facilitate  patient  care  and  outcomes  research,  crucial  needs  for  any  reformed 
system.  Better  clinical  and  financial  information  and  rapid  access  to  it  will  provide  improved 
health  care  delivery  by  clinicians,  better  quality  of  care  for  the  patients,  and  greater  efficiencies 
and  effectiveness  for  the  aggregate  health  care  system. 
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More  significant  savings  come  from  on-line  clinical  information  available  with  rapid  access. 
Such  systems  provide  greater  efficiencies  for  direct  health  care  providers  and  improves  health 
care  delivery  and  health  care  quality.  Additional  savings  will  come  from  using  such  systems  to 
determine  the  adequacy,  appropriateness,  and  sufficiency  of  services,  especially  those  that  and 
do  so  in  real  time  before  costs  are  expended.  These  procedures,  such  as  utilization  review, 
quality  assurance,  and  other  concurrent  and  post  treatment  analyses  are  a  major  focus  for  both 
providers  and  payers  and  are  a  key  to  both  the  cost  and  the  quality  of  care.  Examination  of  the 
administrative  overhead  invested  in  accumulating  these  parameters  reveals  a  large  number  of 
additional  areas  where  costs  can  be  reduced  or  eliminated  by  the  use  of  clinical  systems  which 
can  deliver  large  amounts  of  standardized  clinical  data.  Importantly,  such  electronically 
available  clinical  information  provides  the  necessary  infrastructure  for  accurate  national  outcomes 
assessment. 

The  U.S.  health  care  system  has  increasingly  found  itself  a  victim  of  an  unwinnable  paper  chase. 
Providers  and  payers  both  spend  a  major  portion  of  their  time  and  resources  performing 
administrative  tasks  which  are  often  duplicative  or  conflicting.  The  technology  already  exists 
for  addressing  many  of  these  areas  but  for  a  variety  of  reasons  has  not  been  widely 
implemented.  The  health  care  information  system  companies  were  among  the  first  to  realize  the 
potential  benefits  of  the  applications  being  reviewed  by  the  Subcommittee  on  Health.  We  believe 
that  even  greater  potentials  will  be  found  as  these  systems  are  more  broadly  examined.  HIMA 
members  who  will  provide  the  systems  to  effect  the  savings  and  other  improvements  can 
facilitate  the  transition  to  a  fully  automated  system.  We  would  welcome  working  with  the 
Subcommittee  to  provide  continuing  industry  information  on  actual  system  capabilities.  We  look 
forward  to  assisting  the  Subcommittee  in  this  and  in  other  ways. 
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Chairman  Stark.  Mr.  Clarke. 

STATEMENT  OF  RICHARD  L.  CLARKE,  PRESIDENT, 
HEALTHCARE  FINANCIAL  MANAGEMENT  ASSOCIATION 

Mr.  Clarke.  Good  afternoon,  Mr.  Chairman,  Mrs.  Johnson.  My 
name  is  Richard  Clarke,  and  I  am  pleased  to  be  here  today  on  be- 
half of  the  Healthcare  Financial  Management  Association. 

HFMA  represents  over  31,000  individuals  involved  in  the  finan- 
cial management  of  various  types  of  health  care  organizations,  in- 
cluding hospitals,  clinics  and  third-party  payers.  I  have  served  as 
the  president  of  the  association  for  the  past  7  years,  and  I  appre- 
ciate the  opportunity  to  add  to  our  written  testimony  on  health 
care  administrative  costs  and  our  approach  to  simplifying  the  proc- 
esses associated  with  these  costs. 

HFMA  agrees  that  there  is  compelling  need  for  uniformity  and 
simplicity  in  health  care  administrative  procedures.  Moreover,  the 
administrative  simplification  can  and  should  be  done  now. 

After  an  in-depth  consultation  with  our  members  and  others,  we 
have  developed  a  detailed  plan  to  try  to  achieve  this  goal.  Our 
plan,  Mr.  Chairman,  is  similar  to  the  approach  that  you  took  in 
H.R.  200  and  the  approach  that  Senator  Bond  described  earlier 
today.  That  is,  we  propose  to  simplify  current  health  care  adminis- 
trative procedures  through  the  mandated  use  of  standardized  elec- 
tronic processes  for  all  participants  in  the  health  care  delivery  sys- 
tem. I  urge  you  and  the  members  of  this  committee  to  consider  this 
approach  when  discussing  possible  solutions  to  the  current  prob- 
lems of  health  care  administrative  processes.  Health  care  financial 
managers  and  others  who  are  involved  in  these  processes  have  con- 
firmed that  our  approach  is  feasible  and  could  be  implemented  in 
the  very  near  future. 

Mr.  Chairman,  while  HFMA  supports  comprehensive  health  care 
reform,  we  also  recognize  that  it  may  take  some  time  before  reform 
is  enacted  and  implemented.  However,  administrative  simplifica- 
tion must  begin  now.  HFMA's  proposal  can  be  enacted  independ- 
ently of  overall  health  care  reform.  In  fact,  development  of  stand- 
ardized and  uniform  electronic  processes  is  an  essential  first  step 
toward  any  reform  effort. 

Mr.  Chairman,  HFMA's  proposal  would  simplify  and  standardize 
the  health  care  administrative  functions  of  enrollment,  eligibility, 
coordination  of  benefits,  billing,  remittance  and  payment  for  all 
health  care  providers  and  third-party  payers.  This  would  be  accom- 
plished through  the  creation  of  a  mandated  system  to  provide  uni- 
versal electronic  processes  to  be  used  by  all  health  care  providers 
and  third-party  payers  while  allowing  some  alternative  mecha- 
nisms for  smaller  providers  and  smaller  employers. 

The  proposal  also  would  create  an  independent  health  care  ad- 
ministrative commission  to  recommend  to  the  Secretary  of  the  De- 
partment of  Health  and  Human  Services  uniform  definition  and 
standards  for  administrative  functions. 

I  would  like  to  explain  why  a  mandated  system  is  so  important. 
For  several  years,  health  care  providers  and  third-party  payers 
have  worked  toward  the  development  of  uniform  forms.  Our  efforts 
thus  far  have  been  inconsistent  because  participation  is  voluntary. 
In  other  words,  uniform  forms  have  not  been  used  uniformly.  And, 
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despite  these  voluntary  efforts,  without  mandates  there  will  be  no 
uniformity. 

We  believe  simplification  of  health  care  administrative  processes 
and  systems  will  not  occur  without  changes  to  current  law  that  re- 
quire all  parties  to  adopt  uniform  standards  of  electronic  processes. 

Earlier  this  year,  HFMA  contracted  with  Lewin-VHI,  a  nation- 
ally recognized,  independent  consulting  firm,  to  research  the  poten- 
tial cost  savings  from  the  implementation  of  HFMA's  approach  to 
administrative  simplification.  Briefly,  that  study  found  that  in  1991 
administrative  costs  totaled  approximately  $126  billion  or  17  per- 
cent of  total  health  care  expenditures.  It  also  identified  that  it 
would  cost  approximately  $800  million  per  year  to  implement 
HFMA's  proposed  administrative  simplification  process,  yet  it 
would  yield  a  savings  of  between  $3.4  and  $6  billion  annually. 

Mr.  Chairman,  these  savings  are  significant  and  could  begin  now 
if  administrative  simplification  is  achieved.  The  proposal  we  have 
outlined  for  you  today  can  be  integrated  effectively  in  the  current 
system,  yet  it  could  function  within  any  new  system. 

On  behalf  of  the  members  of  HFMA,  I  appreciate  the  opportunity 
to  appear  before  you  today.  We  look  forward  to  working  with  you 
as  well  as  other  Members  of  Congress,  the  administration  and  our 
health  care  partners  in  trying  to  create  national  standards  that 
will  streamline  administrative  burdens  and  control  costs. 

Thank  you. 

Chairman  Stark.  Thank  you,  Mr.  Clarke. 

[The  prepared  statement  and  attachments  follow:] 
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STATEMENT  OF  RICHARD  L.  CLARKE,  FHFMA 
BEFORE  THE 
HOUSE  WAYS  AND  MEANS  COMMITTEE 
SUBCOMMITTEE  ON  HEALTH 
REGARDING  HEALTHCARE  ADMINISTRATIVE  SIMPLIFICATION 

Tuesday,  May  25,  1993 

Good  morning,  Mr.  Chairman  and  members  of  the  Subcommittee.  My  name  is 
Richard  L.  Clarke,  and  I  am  here  today  representing  the  Healthcare  Financial  Man- 
agement Association.  I  am  a  Fellow  of  HFMA  and  have  served  as  President  of  the 
Association  for  the  past  seven  years.  Prior  to  that,  I  worked  in  the  healthcare 
financial  management  field  for  15  years  in  patient  accounting  and  as  a  chief  financial 
officer.  HFMA  represents  more  than  31,000  professionals  involved  in  the  financial 
management  of  various  types  of  healthcare  institutions,  including  managed  care 
providers,  and  public  accountants,  consultants,  insurance  companies,  governmental 
agencies  and  other  organizations.  On  behalf  of  these  individuals,  I  appreciate  the 
opportunity  to  present  our  views  on  healthcare  administrative  costs  and  to  offer  an 
approach  to  simplifying  the  processes  associated  with  these  costs. 

Given  the  geographic  and  professional  diversity  of  its  members,  HFMA  is  in  a  unique 
position  to  identify  the  problems  associated  with  the  current  healthcare  claims  and 
patient  accounting  processes.  Based  on  our  analysis  of  the  system,  we  have  deter- 
mined there  is  a  definite  need  for  uniformity  and  simplification.  Moreover,  adminis- 
trative simplification  can  and  should  begin  now.  After  in-depth  consultation  with  our 
members  and  others,  we  have  developed  a  detailed  plan  to  achieve  this  goal. 

HFMA  PROPOSAL  FOR  HEALTHCARE  ADMINISTRATIVE 
SIMPLIFICATION  AND  UNIFORMITY 

Mr.  Chairman,  HFMA's  proposal  will  simplify  current  healthcare  administrative 
processes  through  the  mandated  use  of  various  electronic  processes  for  all  participants 
in  the  healthcare  delivery  system.    On  behalf  of  the  Association.  I  urge  you  and  the 
members  of  your  Subcommittee  to  consider  this  proposal  when  deliberating  possible 
solutions  to  the  current  problems  with  the  healthcare  administrative  process.  Our 
proposal  has  been  reviewed  by  healthcare  financial  managers  and  others  involved  with 
these  processes.  These  professionals  have  confirmed  that  the  concepts  contained  in 
our  proposal  are  feasible,  practical  and  will  meet  the  goals  of  the  Congress,  the 
Administration,  the  healthcare  community,  and  most  importantly,  the  consumer. 

Mr.  Chairman,  HFMA's  proposal  can  be  enacted  with  or  without  overall  healthcare 
reform.  While  a  total  overhaul  of  the  healthcare  system  is  essential,  enacting  a 
comprehensive  reform  package  may  take  longer  than  anticipated.  Administrative 
simplification,  in  and  of  itself,  will  result  in  savings  to  the  healthcare  system,  thereby 
increasing  the  availability  of  public  and  private  funds  that  can  then  be  directed  to  other 
essential  areas  of  the  healthcare  delivery  system. 

Very  briefly,  if  enacted,  HFMA's  proposal  would  simplify  and  standardize  the 
healthcare  administrative  functions  of  enrollment,  eligibility,  coordination  of  benefits, 
billing,  and  payment  for  all  healthcare  providers  and  third-party  payers.  This  would 
be  acomplished  through  two  primary  initiatives: 

o    The  creation  of  a  system  to  provide  universal  electronic  processes  for 
healthcare  enrollment,  eligibility,  coordination  of  benefits,  billing, 
remittance,  and  payment  to  be  used  by  all  healthcare  providers  and 
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third-party  payers,  while  allowing  alternative  mechanisms  for  smaller 
providers  and  employers. 

o    The  formation  of  an  independent  healthcare  administrative  commis- 
sion, comprised  of  representatives  from  the  industry  and  the  govern- 
ment, to  recommend  to  the  Department  of  Health  and  Human  Services 
uniform  definitions  and  standards  that  will  permit  the  creation  of  the 
universal  claims  process  system;  and  to  provide  Congress  and  the 
Secretary  with  an  ongoing  assessment  of  the  system. 

These  two  primary  initiatives  would: 

o    Apply  to  all  private  and  government-sponsored  healthcare  benefit 
plans. 

o    Assure  the  development  of  an  electronic  system  that  provides  a  univer- 
sal administrative  process  for  the  healthcare  industry. 

o    Provide  rules  and  information  transfer  mechanisms  to  facilitate  coordi- 
nation of  benefits  and  Medicare  Secondary  Payer  programs. 

o    Implement  a  system  that  will  make  use  of  a  nationally  acceptable 
electronic  transmission  standards. 

o    Allow  healthcare  providers  (including  rural  and  small  providers), 
payers,  and  sponsors  unable  to  use  the  electronic  transmission  sys- 
tems, to  alternatively  use  clearinghouses. 

o  Provide  that  these  provisions  would  preempt  any  state  or  local  laws 
addressing  hard  copy  documentation  of  medical,  healthcare  benefit 
plan  records  or  data,  or  confidentiality. 

DISCUSSION  OF  THE  PROBLEM 

For  several  years,  healthcare  providers  and  third-party  payers  have  worked  toward 
administrative  uniformity.  While  it  is  generally  agreed  that  this  is  essential,  our 
efforts  to  achieve  it  thus  far  have  been  inconsistent,  because  acceptance  and  utilization 
of  the  standardized  formats  created  by  various  healthcare  groups  are  voluntary. 
HFMA  believes  that  total  uniformity  of  healthcare  administrative  processes  and 
systems  will  not  be  accomplished  without  changes  to  current  law  to  require  all 
providers  and  third-party  payers  to  adopt  uniform,  standard,  electronic  processes. 
Without  such  a  requirement,  the  administrative  process  will  remain  complex  and  cost 
inefficient. 

HFMA's  analysis  of  the  administrative  burdens  currently  placed  on  the  healthcare 
industry  can  best  be  summarized  by  the  following  points: 

o    Standard  uniform  formats  and  processes  for  healthcare  claims  are 
readily  available,  but  not  used  consistently  by  all  participants  of  the 
healthcare  delivery  system. 
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o  With  most  systems,  any  request  for  additional  information  that  is  not 
included  on  the  original  electronic  form  will  result  in  the  submission 
of  paper  documents,  thereby  negating  the  advantages  of  an  electronic 
transmission. 

o    Current  development  of  electronic  data  interchange  standards  have 
included  data  transmission  standards,  but  there  is  no  uniform  conven- 
tion for  the  use  of  these  standards.  Any  movement  by  the  industry 
must  require  uniformity  or  the  industry  will  be  compelled  to  maintain 
costly  multiple  systems. 

HFMA  COST  STUDY 

It  is  widely  held  that  inefficiencies  in  the  current  administrative  processes  are  a  major 
contributor  to  the  high  cost  of  healthcare.  To  substantiate  this  theory,  the  Association 
contracted  with  Lewin-VHI,  a  nationally  recognized  independent  consulting  firm,  to 
research  the  potential  cost  savings  once  simplification  is  realized.  The  study  found: 

o    1991  administrative  costs  totaled  approximately  $126  billion,  or  17 
percent  of  total  health  expenditures. 

o    Administrative  costs  can  be  broken  down  into  three  components:  $45 
billion  was  spent  by  hospitals;  $43  billion  was  spent  by  physicians; 
and  $38  billion  was  spent  by  payers. 

o    It  would  cost  approximately  $800  million  per  year  to  implement 
HFMA's  proposed  administrative  simplification  processes. 

o    Implementation  of  HFMA's  legislative  proposal  would  save  $3.4  to 
$6.0  billion  annually. 

ACTIVITIES  OF  THE  INDUSTRY  TO  ACHIEVE  UNIFORMITY 

Over  the  past  20  years,  HFMA  participated  on  the  National  Uniform  Billing  Commit- 
tee, working  closely  with  other  healthcare  representatives  and  the  government.  The 
NUBC  established  the  UB-82,  a  uniform  bill  form  and  accompanying  data  set.  The 
UB-82  was  designed  to  provide  a  uniform  format  for  the  submission  of  hospital-based 
claims.  Although  the  UB-82  satisfied  the  goals  of  a  uniform  bill,  due  to  a  variety  of 
factors,  some  payers  began  requiring  additional  information  that  was  not  contained  on 
the  uniform  bill. 

Currently,  there  are  about  50  different  versions  of  the  UB-82,  representing  the 
variances  of  each  State  Uniform  Billing  Committee.  There  are  also  as  many  as  420 
different  electronic  versions  of  the  UB-82,  representing  various  payer  versions  of  this 
data  set. 

The  UB-82  provided  an  official  data  set  and  format;  however,  usage  is  largely 
voluntary.  Official  formats,  data  sets,  and  standards  are  important,  but  without 
uniformity,  there  are  no  savings.  Our  members  find  themselves  faced  with  hundreds 
of  modifications  to  their  systems  each  year  to  meet  the  different  versions  of  this 
"uniform  bill." 
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The  UB-82,  approved  by  the  Office  of  Management  and  Budget  for  use  in  the 
Medicare  program,  will  be  replaced  by  the  UB-92,  with  a  scheduled  implementation 
date  of  October  1,  1993.  The  conversion  represents  two  and  a  half  years  of  work  by 
the  NUBC.  Medicare  providers  have  been  given  three  months  to  initiate  final 
conversion  to  this  form. 

In  addition  to  the  UB-92,  the  HCFA  1500  form  also  is  used  generally  by  providers  for 
ambulatory  and  physician  billing.  Initially  it  was  only  used  for  Medicare,  but  recently 
others  in  the  healthcare  community  have  broadened  its  use.  Since  the  Medicare 
Program  requires  all  physicians  and  clinics  to  bill  using  the  HCFA  1500,  many  have 
found  it  easier  to  perform  all  of  their  billing  on  the  HCFA  1500  rather  than  use  other 
forms. 

It  should  be  noted  that  the  HCFA  1500  and  the  UB-92  share  approximately  95  percent 
of  the  same  data  elements.  Even  with  the  availability  of  the  HCFA  1500  and  the 
impending  implementation  of  the  UB-92,  however,  the  use  of  these  forms  is,  and  will 
continue  to  be,  inconsistent.  HCFA  and  other  payers  may  require  supplemental  claims 
forms  for  certain  healthcare  services.  They  may  also  require  multiple  forms  to  satisfy 
the  need  for  additional  requisite  information.  State  laws  do  not  necessarily  prevent 
this  situation  since,  in  many  cases,  the  transactions  are  either  regulated  by  the  Federal 
government  or  are  required  by  out-of-state  payers  or  administrators.  Alternatively, 
ERISA  based  self-insurance  plans  are  exempt  from  any  state  legislative  initiatives 
attempting  to  alleviate  a  state-specific  problem. 

A  provider's  economic  health  is  dependent  upon  the  prompt  payment  of  claims. 
Therefore,  providers  will  continue  to  respond  to  payer  demands  for  additional  data  in 
different  formats.  This  increases  the  provider's  administrative  costs,  resulting  in 
higher  overall  healthcare  costs. 

RELATIONSHIP  OF  THE  INDUSTRY  WITH  ANSI  AND  WEDI 

In  1989,  representatives  of  several  of  the  nation's  larger  insurance  companies  and 
banks  sought  to  eliminate  the  use  of  checks  to  pay  for  healthcare  claims.  Healthcare 
payers,  including  HCFA,  and  providers  concerned  about  the  problems  and  limitations 
previously  noted  joined  forces  with  the  insurers  and  banks  to  form  the  Insurance 
Subcommittee  of  the  Accredited  Standards  Committee  (X12)  of  the  American  National 
Standards  Institute.  ANSI  directed  the  X12  to  develop  standard  data  transmissions 
between  business  partners. 

Through  the  ANSI  X12  and  other  subgroups,  payers  and  providers  have  suggested 
electronic  data  interchange  and  electronic  funds  transmission  standards  to  allow  for  the 
electronic  transmission  of  large  amounts  of  data  and  funds.  To  date,  draft  standards 
have  been  developed  for  enrollment,  eligibility,  claims,  and  payment.  Task  groups 
have  also  undertaken  projects  addressing  issues  such  as  utilization  review  data, 
crossover  or  coordination  of  benefits  billing,  claim  status,  first  report  of  injury  and 
other  healthcare  related  data  exchanges. 

In  late  1991,  the  HHS  Secretary  convened  a  summit  with  the  leaders  of  several  of  the 
nation's  health  insurance  companies.  The  Workgroup  on  Electronic  Data  Interchange, 
or  WEDI,  was  a  by-product  of  this  summit.  The  WEDI  group,  which  included  a 
small  representation  of  healthcare  providers,  was  directed  to  evaluate  the  use  of  ANSI 
X12  standards  in  the  healthcare  industry.  After  several  months  of  deliberating,  a 
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While  not  minimizing  the  work  of  the  WEDI  group,  the  group  did  not  fully  represent 
all  necessary  participants  of  the  healthcare  community.  Consequently,  the  report's 
recommendations  do  not  reflect  the  essential  elements  to  establish  a  strategic  plan  for 
implementation  of  a  standardized  system.  Furthermore,  the  report  recommends 
legislative  action  only  after  it  becomes  apparent  that  voluntary  compliance  is  not 
effective.  HFMA  contends  that  given  the  past  experiences  with  voluntary  efforts  and 
the  need  to  accelerate  the  process  toward  administrative  simplification,  Congress  must 
enact  legislation  to  mandate  compliance  now. 

CONCLUSION 

Mr.  Chairman,  while  HFMA  advocates  comprehensive  healthcare  reform,  we  urge 
you  and  the  members  of  your  Subcommittee  to  enact  legislation  now  to  simplify  and 
standardize  the  healthcare  administrative  processes  and  not  wait  for  a  complete  reform 
package.  The  proposal  we  have  oudined  for  you  today  can  be  effectively  integrated 
into  the  current  system,  yet  it  will  also  function  within  any  new  system.  The  time  to 
begin  moving  toward  change  is  now. 

Mr.  Chairman,  I  have  appended  to  this  statement  an  executive  summary  outlining 
HFMA's  administrative  simplification  proposal,  and  a  copy  of  our  study  illustrating 
the  cost  savings  to  be  derived  from  that  proposal.  I  respectfully  request  that  these 
documents  be  included  in  the  record  immediately  following  my  statement. 

On  behalf  of  HFMA,  I  appreciate  the  opportunity  to  appear  before  you  today  and 
present  the  organization's  views  on  healthcare  administrative  costs.  With  more  than 
31,000  members  engaged  in  the  management  of  healthcare  financial  operations,  we  are 
available  to  provide  guidance  to  you  as  decisions  are  made  on  simplifying  the  system. 
We  look  forward  to  working  with  you,  as  well  as  other  members  of  the  Congress  and 
the  Clinton  Administration  and,  of  course,  our  partners  in  the  healthcare  community. 
Together  we  must  plan  the  steps  necessary  to  create  a  national  standard,  thereby 
improving  our  industry,  lowering  the  administrative  burdens  of  health  care,  and 
controlling  the  unnecessary  costs  brought  about  by  duplication  of  efforts  and  paper 
processing.  Thank  you. 
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HEALTHCARE  ADMINISTRATIVE  SIMPLIFICATION  AND  UNIFORMITY  ACT 
EXECUTIVE  SUMMARY 


HFMA  proposes  the  enactment  of  legislation  to: 

•  Establish  national  uniform  electronic  processes  for  various  functions  associated  with 
many  healthcare  administrative  procedures  to  be  used  by  all  healthcare  providers  and 
third-party  payers. 

•  Establish  an  independent  commission  reporting  to  Congress,  to  create  and  monitor 
these  processes  and  any  others  that  may  be  needed  in  the  future. 

Establishment  of  A  Healthcare  Administrative  and  Assessment  Commission 

•  A  Healthcare  Administrative  and  Assessment  Commission  (Commission)  based  on  the 
Prospective  Payment  Assessment  Commission  would  be  established. 

•  The  Commission  would  report  to  Congress  and  work  in  coordination  with  the  Secretary 
of  the  Department  of  Health  and  Human  Services  and  the  healthcare  industry. 

•  The  Commission  would  be  comprised  of  a  cross-section  of  the  healthcare  industry  - 
sponsors,  payers/administrators,  providers  and  suppliers,  professionals,  regulators,  and 
vendors,  thereby  involving  both  the  public  and  private  sectors. 

Compliance 

•  The  legislation  would  require  participation  by  all  healthcare  providers  and  third-party 
payers. 

•  The  legislation  would  require  the  development  of  clearinghouses  for  data  transmission 
by  parties  that  do  not  initially  have  the  necessary  electronic  transmission  capabilities 
or,  due  to  size,  may  not  find  electronic  transmission  financially  feasible.  In  the  area  of 
claims  and  payment  transmission,  clearinghouses  would  eventually  cease  to  exist  as 
they  are  currently  known  due  to  the  introduction  of  universal  edits. 

•  The  Commission  would  be  charged  with  creating  incentives  to  encourage  compliance 
and  penalties  for  failing  to  comply. 

•  Benchmarks  would  be  established  by  the  Commission  to  determine  the  level  and  costs 
of  participation,  and  this  information  should  be  reported  to  Congress  annually. 
Monitoring  of  costs  will  ensure  that  the  networks  needed  to  conduct  data  do  not 
become  prohibitive  due  to  cost. 

Establishment  of  Healthcare  Eligibility  and  Enrollment  Mechanisms 

The  Commission  would: 

•  Determine  a  mechanism  to  permit  the  electronic  transmission  and  receipt  of  healthcare 
benefit  plan  enrollee  benefits  and  coverage  among  the  healthcare  partners; 

•  Make  use  of  a  nationally  acceptable  electronic  data  interchange; 

•  Determine  all  the  data  elements  within  an  official  healthcare  enrollment  and  eligibility 
data  set  and  determine  uniform  definitions  of  all  the  data  used  under  the  direction  of 
the  Commission;  and 
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•  Annually  review  the  selected  mechanisms,  definitions,  and  data  sets  to  ensure  that  all 
needs  are  met  in  this  era  of  changing  needs  and  new  technology. 

The  Secretary  would  be  required  to: 

•  Publish  regulations  and  set  implementation  dates,  in  consultation  with  the  Commission 
in  accordance  with  the  Administrative  Procedures  Act  and  the  Negotiated  Rule-Making 
Act;  and 

•  Initially  establish  the  needed  entities,  run  at  cost  or  by  a  private  concern  in  areas  of  the 
country  where  clearinghouses  may  not  be  available. 

Establishment  of  Healthcare  Billing.  Remittance,  and  Payment  Mechanisms 

•  The  mechanisms  would  be  similar  to  the  functions  of  enrollment  and  eligibility 
determination. 

•  The  Commission  would  determine  the  mechanism  to  permit  the  electronic  transmission 
and  receipt  of  data  on  billing,  remittance,  payment,  and  other  supporting  data  among 
healthcare  partners. 

•  Once  uniformity  and  standards  are  established,  the  industry  would  achieve  one  of  its 
more  evasive  goals-a  uniform  claim  form  and  claims  process. 


Preemption  of  Quill  Pen  Laws.  Changes  in  Privacy  and  Confidentiality  Protection,  and  Uses 
for  Data 

Some  laws  exist  at  local,  state,  and  Federal  levels  that  can  prohibit  or  delay  the 
implementation  of  these  recommendations.  The  legislation  would  include  legislation  to 
preempt  the  appropriate  laws  which  are  in  conflict  with  any  other  provisions  of  this  Act. 
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EXECUTIVE  SUMMARY 

REDUCING  ADMINISTRATIVE  COSTS  IN  A  PLURALISTIC 
DELIVERY  SYSTEM  THROUGH  AUTOMATION 


Considerable  confusion  surrounds  the  issues  of  administrative  costs  and  efficiencies  in 
the  U.S.  healthcare  system.  Paperwork  inefficiencies,  in  particular,  are  often  identified  as  a 
source  of  cost  savings,  but  specific  proposals  and  supporting  analyses  generally  are  lacking. 
One  proposal  to  reduce  paperwork  inefficiencies  is  the  Healthcare  Simplification  and 
Uniformity  Act  of  1993,  developed  by  the  Healthcare  Financial  Management  Association 
(HFMA).  This  proposal,  if  enacted,  would  establish  national,  uniform,  electronic  processes  for 
various  functions  associated  with  common  healthcare  administrative  procedures.  In  this  study, 
Lewin-VHI  attempts  to  synthesize  a  best  estimate  of  healthcare  administrative  costs  from  the 
literature,  and  to  determine  the  savings  potential  of  the  proposed  HFMA  bill. 

Our  study  estimate  of  1991  total  administrative  costs  is  $125.6  billion,  or  17  percent  of 
total  health  expenditures.  Broken  down  by  component,  our  study  estimates  are  $44.7  billion 
in  hospital  administrative  costs,  $43.3  billion  in  physician  administrative  costs,  and  $38.1 
billion  in  insurer  administrative  costs. 

Implementation  of  the  HFMA  proposal  could  reduce  these  costs.  Automation  would 
expedite  and  simplify  administrative  functions  such  as:  claims  processing,  payment  and 
accounting,  and  enrollment  and  eligibility.  Uniform  data  transmission  formats  would  be 
created  to  replace  the  more  than  400  different  formats  currently  in  use.  As  a  result,  savings 
would  accrue  in  all  three  component  sectors  of  administrative  costs.  We  estimate  that  the 
HFMA  legislative  proposal  will  cost  nearly  $800  million  per  year  to  implement,  but  annual  net 
savings  would  range  from  $2.6  to  $5.2  billion,  or  2.0  percent  to  3.9  percent  of  total 
administrative  costs.  The  range  of  values  arises  from  a  difference  in  estimates  of  claims 
processing  savings. 

While  the  proposed  Healthcare  Administrative  Simplification  and  Uniformity  Act  would 
yield  administrative  savings,  it  is  also  important  to  understand  that  many  non  administrative 
benefits  would  emerge  if  automation  were  extended  to  clinical  systems.  Automation  on  the 
scale  of  the  HFMA  proposal  would  provide  healthcare  managers  with  the  data  they  need  to  be 
effective.  Currently,  such  data  representing  private  sector  transactions  are  lacking,  as 
individual  employers'  and  insurers'  databases  are  usually  too  small  to  enable  reliable 
comparisons  of  charges  and  episodes  of  care,  and  aggregating  non  uniform  data  is  a  nearly 
impossible  task.  HCFA  projects  that  the  automation  and  aggregation  of  clinical  data  alone 
could  save  nearly  $18  billion  in  1993  by  reducing  the  incidence  of  diagnostic  tests,  reducing 
length  of  stay,  making  hospital  staff  more  efficient,  and  improving  the  overall  quality  of  care. 

The  availability  of  large-scale,  uniform,  service-level  databases  would  be  an  invaluable 
tool  for  appraising  the  performance  of  healthcare  organizations  and  the  efficacy  of  different 
treatment  options.  Standardization  reduces  error  and  permits  comparison.  The  implications 
of  automation  for  healthcare  reform  are  clear:  reliable  data  would  foster  accurate  comparisons 
of  fee-for-service  and  managed  care,  evaluations  of  private  and  public  sector  benefit  plans, 
and  setting  of  budgets.  In  essence,  electronic  highways  and  automated  data  transmission  are 
a  necessary  component  of  any  attempt  at  health  reform. 
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A.  INTRODUCTION 

Despite  much  discussion,  considerable  confusion  surrounds  the  issues  of 
administrative  costs  and  paperwork  inefficiencies  in  the  U.S.  healthcare  system.  In  order  to 
proceed,  decision-makers  need  a  resolution  of  two  fundamental  points.  First,  there  is  no 
universally  accepted,  bottom  line  estimate  of  total  administrative  costs.  Second,  and  perhaps 
more  importantly,  there  is  uncertainty  as  to  the  administrative  savings  potential  of  various 
aspects  of  healthcare  reform. 

One  proposal  to  achieve  administrative  cost  savings  is  the  Healthcare  Administrative 
Simplification  and  Uniformity  Act  of  1993,  developed  by  the  Healthcare  Financial  Management 
Association  (HFMA).  This  proposal,  if  enacted,  would  establish  national,  uniform,  electronic 
processes  for  various  functions  associated  with  common  healthcare  administrative  procedures. 
The  proposed  bill  is  premised  on  the  belief  that  the  combination  of  uniformity  of  data 
processes  and  simplification  of  administrative  tasks  through  automation  will  achieve  significant 
administrative  and  system  efficiencies. 

HFMA  commissioned  Lewin-VHI  to  investigate  the  issues  raised  above.  Specifically, 
what  value  or  range  of  values  represents  a  "best  estimate1  of  administrative  costs?  And,  to 
what  degree,  if  any,  will  the  proposed  HFMA  bill  produce  administrative  savings?  To 
determine  a  'best  estimate"  of  administrative  costs  Lewin-VHI  has  reviewed  several  recent 
studies  which  have  attempted  to  ascertain  the  cost  of  healthcare  administration.  From  these, 
a  synthesis  estimate  of  costs,  categorized  by  payer  and  provider,  is  given.  The  paper  next 
provides  a  description  of  the  HFMA  proposal,  including  its  provisions,  its  scope,  and  a 
conceptual  framework  for  understanding  networks  of  communication  in  the  healthcare  system. 
Estimates  of  expected  savings  from  the  proposed  bill  follow.  The  paper  concludes  with  an 
attempt  to  understand  some  of  the  broader  implications  of  the  HFMA  proposal,  including  the 
role  of  uniform  data  in  managing  medical  treatment  and  in  supporting  the  process  of 
healthcare  reform. 


B.       THE  ADMINISTRATION  OF  HEALTH  CARE  IN  THE  UNITED  STATES 
1.  Characteristics 

Much  of  the  cost  of  administering  health  care  in  the  United  States  can  be  traced  to  the 
fact  that  insurance  is  provided  through  roughly  1 ,500  separate  private  and  public  sources  of 
coverage,  each  with  its  own  rules,  forms,  and  provider  reimbursement  policies.1  Moreover, 
the  U.S.  healthcare  system  is  characterized  by  multiple-billing  schemes,  whereby  providers 
must  often  submit  separate  claims  or  bills  to  two  or  more  entities  or  individuals.  Multiple- 
billing  occurs  when  individual  services  are  covered  by  more  than  one  payer  (e.g.  Medicare 
and  Medigap),  and  when  patient  cost-sharing  requires  providers  to  first  file  with  the  insurer 
and  then  bill  the  patient  for  the  unreimbursed  amount. 

Other  significant  cost-producing  characteristics  of  healthcare  administration  are  the 
tendency  among  small  firms  to  switch  insurers  frequently,  audit  and  reconciliation 


Sheils,  John  F.,  Gary  J.  Young  and  Robert  J.  Rubin,  'O  Canada:  Do  We  Expect  Too  Much  from  its  Health 
System,'  Health  Affairs,  Spring  1992:  9. 
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requirements  for  public  programs,  and  efforts  by  insurance  companies  to  assure  appropriate, 
cost-effective  care  by  requiring  advance  notification,  second  opinions,  etc.    This  last  feature 
is  of  particular  interest,  as  it  casts  some  uncertainty  onto  the  push  to  minimize  administrative 
burden.  In  theory,  requiring  providers  to  fill  out  more  forms  and  obtain  approval  for  various 
procedures  serves  to  reduce  the  amount  of  unnecessary  care  and,  thus,  helps  to  control 
rather  than  raise  overall  costs.2  The  implications  for  administrative  reform  are  clean  A 
balance  must  be  struck  so  that  efforts  to  increase  administrative  efficiency  are  not  undertaken 
without  reference  to  costs,  savings,  and  clinical  concerns  elsewhere  in  the  healthcare  system. 

2.      Cost  Estimates 

The  literature  provides  several  estimates  of  administrative  costs.  We  reviewed  studies 
conducted  by  the  following  organizations:  the  United  States  General  Accounting  Office 
(GAO)3,  the  Congressional  Budget  Office  (CBO)4,  Lewin-VHI5,  and  Cambridge 
Hospital/Harvard  Medical  School6.  The  actual  dollar  figures,  computed  for  three  components 
of  healthcare  administration,  are  identified  in  Table  1  below: 


Table  1 

Administrative  Cost  Estimates 

(1991  Dollars  in  billions)7 


Physician 

insurer 

Total 

GAO 

$43.7 

$31.9 

$42.8 

$118.4 

CBO 

$41.0 

$45.9 

$38.6 

$125.6 

Lewin-VHI 

$93.9 

$43.3 

$38.2 

$135.1 

Harvard  I 

$47.0 

$30.8 

$30.2 

$108.0e 

Harvard  II 

$59.0 

Danzon,  Patricia  M.,  'Hidden  Overhead  Costs:  Is  Canada's  System  Realty  Less  Expensive?,'  Health  Affairs. 
Spring  1992:  26. 

United  States  General  Accounting  Office,  Canadian  Health  Insurance:  Estimating  Costs  and  Savings  for  the 
United  States,  April  1992.  The  GAO  administrative  cost  estimates  cited  in  this  paper  are  Lewin-VHI 
calculations  based  on  GAO  estimated  savings  under  a  single-payer  system. 

Congressional  Budget  Office,  Universal  Health  Insurance  Coverage  Using  Medicare's  Payment  Rates. 
December  1991.  The  CBO  physician  and  hospital  estimates  cited  in  this  paper  are  Lewin-VHI  calculations 
based  on  CBO  combined  estimate  of  provider  administrative  costs. 

Sheils,  John  F.,  Gary  J.  Young  and  Robert  J.  Rubin,  "O  Canada:  Do  We  Expect  Too  Much  from  its  Health 
System,'  Health  Affairs.  Spring  1992:  7-20.    This  Lewin-VHI  estimate  was  conducted  as  part  of  a  prior 
study.  Therefore,  our  estimate  for  this  paper,  which  is  a  synthesis  of  various  estimates  in  the  literature, 
differs  from  the  prior  Lewin-VHI  figure. 

Woolhandler,  Steffie  and  David  U.  Himmelstein,  The  Deteriorating  Efficiency  of  the  U.S.  Healthcare 
System.'  The  New  England  Journal  of  Medicine.  2  May  1991:  1253-1258. 
1991  Dollars  computed  using  yearly  Changes  in  Consumer  Prices  for  all  items.  Source:  Economic 
Indicators:  December  1992. 

Does  not  include  $6.4  billion  in  estimated  nursing  home  administrative  costs  (1987  dollars). 


93  FM 0090 


2 


Lewin-VHI 


422 


Discrepancies  in  what  is  being  defined  and  measured  as  administrative  costs  and 
differences  in  estimation  methodologies  account  for  the  range  of  values  evident  in  the  above 
table.  In  the  following  section,  we  discuss  these  estimates  and  produce  a  synthesis  estimate. 

a.  Hospital  Administrative  Costs 

At  a  glance,  the  Lewin-VHI  estimate  of  hospital  administrative  costs  ($93.9  billion)  is  an 
outlier.  This  figure,  however,  comprises  numerous  cost  categories  omitted  from  the  other 
estimates.  For  example,  the  Lewin-VHI  number  includes  costs  attributed  to  the  administration 
of  educational  and  research  programs,  depreciation,  amortization,  leases  and  rentals,  licenses 
and  taxes,  and  other  unassigned  costs.  In  addition,  net  revenues,  non  operating  expenses, 
and  the  cost  of  various  general  services  (e.g.  cafeteria,  security,  housekeeping)  are  added  in 
to  compute  total  costs.  While  these  categories  represent  valid  components  of  healthcare 
overhead,  we  eliminated  them  from  the  Lewin-VHI  estimate  when  we  calculated  our  synthesis 
estimate  in  order  ensure  that  the  same  base  of  administrative  cost  categories  was  included  in 
our  synthesis  calculation. 

The  additional  categories  in  the  Lewin-VHI  hospital  estimate  account  for  $40.3  billion  of 
the  $93.9  billion  in  total  administrative  costs.  Subtracting  these  costs  leaves  an  adjusted 
hospital  estimate  of  $53.6  billion.  The  median  of  the  GAO,  CBO,  Harvard,  and  adjusted 
Lewin-VHI  hospital  estimates  is  $45.3  billion,  which  we  will  use  as  our  study  synthesis 
estimate  for  1991  hospital  administrative  costs.  The  mean  is  $46.3  billion.  The  range  of 
estimates  is  $41 .0  -  $53.6  billion.  If  the  additional  categories  in  the  original  Lewin-VHI  figure 
were  to  be  added  back  in,  the  mean  hospital  estimate  would  be  $56.4  billion,  but  the  median 
estimate  would  remain  at  $45.3  billion. 

b.  Physician  Administrative  Costs 

On  the  physician  side,  all  estimates  appear  to  incorporate  analogous  cost  categories. 
However,  disparate  methodologies  account  for  differences  in  the  results.  The  Harvard  study 
presents  two  estimates  of  physician  administrative  costs.  The  lower  estimate  is  computed 
using  a  personnel-based  approach,  by  which  the  average  time  spent  by  physicians,  clerical 
workers,  and  managerial  staff  on  administrative  functions  is  assigned  a  monetary  value.  The 
costs  of  outside  billing  services  are  then  added  to  this  figure,  yielding  a  1991  estimate  of 
$30.8  billion.  The  higher  estimate,  $59.0  billion,  is  calculated  based  on  estimates  of 
physicians'  overhead  and  billing  expenses. 

According  to  the  authors  of  the  Harvard  study,  the  expense-based  method  may 
overstate  administrative  costs  since  it  assumes  administrative  activities  account  for  the  entire 
difference  in  the  proportion  of  income  devoted  to  professional  expenses  between  physicians  in 
the  United  States  and  in  Canada.  Likewise,  the  personnel-based  method  may  understate 
costs  as  it  assumes  that  aides  and  other  clinical  personnel  employed  in  physicians'  offices 
perform  no  activities  related  to  billing.9 

Our  study  synthesis  estimate  of  1991  physician  administrative  costs  -  the  median  of 
the  Harvard  overhead,  Harvard  personnel,  GAO,  CBO,  and  Lewin-VHI  estimates  -  is  $43.3 
billion.  The  mean  of  these  five  physician  estimates  is  $42.2  billion.  The  range  of  estimates  is 
$30.8  billion  to  $59.0  billion. 


y       Woolhandler  and  Himmelstein:  1256. 
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c.  Insurer  Administrative  Costs 

All  estimates  of  insurance  administrative  costs  appear  to  incorporate  analogous  cost 
categories.  Computing  the  median  of  the  four  figures  yields  a  1991  study  synthesis  estimate 
of  $38.4  billion.  The  mean  is  $37.5  billion  and  the  range  is  $30.2  billion  to  $42.8  billion. 

d.  Study  Synthesis  Estimates  of  Administrative  Costs 

Our  study  synthesis  estimates  for  the  components  of  administrative  costs  are 
summarized  in  the  table  below.  The  final  column  of  the  table  contains  our  study  synthesis 
total.  The  GAO  estimates  1991  total  health  expenditures  at  $737.0  billion.10  Therefore,  our 
estimate  of  $125.6  billion  in  total  administrative  costs  represents  17  percent  of  total  health 
expenditures. 


Study  Synthesis  Estimates  (1991  dollars  in  billions) 


Hospital 

Physician   j     Insurer     J  Sum  of  Component 
J        <       ■  |  Medians" 

$44.7 

.  $43.3 

$38.1 

$126.1 

$125.6 

C.       THE  HFMA  LEGISLATIVE  PROPOSAL 

The  Healthcare  Administrative  Simplification  and  Uniformity  Act  of  1993  as  proposed 
by  HFMA  calls  for  "the  establishment  of  national,  uniform,  electronic  processes  for  various 
functions  associated  with  many  healthcare  administrative  procedures  and  the  establishment  of 
an  independent  commission  to  create  and  monitor  these  processes  and  any  others  that  may 
need  future  development".13  In  summary,  the  proposal  creates  a  commission  to  standardize 
and  simplify: 

the  formats  used  to  transmit  information  between  healthcare  entities; 

•  the  content  of  the  transmitted  data  sets; 

•  the  mechanisms  by  which  information  is  exchanged. 

The  goal  is  to  establish  uniform  processes  such  that  the  various  organizations  and 
entities  within  the  healthcare  system  can  "talk"  to  each  other  electronically  and  efficiently.  The 
standardization  of  formats  for  data  exchange  may  eliminate  the  most  significant  barrier  to 
efficient  electronic  communication.  A  format  may  be  thought  of  as  the  equivalent  of  a  spoken 
language.  Transmitted  in  different  formats,  the  same  pieces  of  information  may  be  ordered 
differently  or  represented  by  unlike  symbols.  Currently,  there  are  more  than  400  different 


unu,  o. 

Calculated  by  summing  first  three  columns  of  table. 

Calculated  by  computing  the  median  of  total  GAO,  CBO,  Lewin-VHI,  and  Harvard  estimates. 

Healthcare  Financial  Management  Association,  "The  Healthcare  Administrative  Simplification  and  Uniformity 

Act  of  1993". 
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electronic  formats  in  use.14    These  formats  are  used  to  transmit  information  related  to  the 
delivery  and  financing  of  health  care,  including  enrollment,  eligibility,  benefit  coverage,  and 
claim  and  payment  information.  The  creation  of  common  formats  for  all  types  of  data 
exchange  would  remove  a  formidable  obstacle  to  the  efficient  flow  of  information. 

Aside  from  standardizing  formats,  the  proposal  seeks  to  create  uniform  contents  for  the 
actual  data  sets  that  are  exchanged.  For  instance,  all  data  transmitted  from  hospitals  to 
private  insurers  would  contain  the  same  variables  describing  patient  characteristics,  services 
rendered,  etc.  As  a  result,  payers  would  know  exactly  what  data  they  were  getting  from  each 
hospital,  and  would  be  able  to  compare  the  same  data  across  different  hospitals.  In  the  same 
manner,  providers  would  be  able  to  obtain  uniform  data  concerning  covered  patients  under 
various  benefit  plans. 

Finally,  the  proposal  seeks  to  fully  automate  the  mechanisms  by  which  information  is 
exchanged  among  providers,  payers,  and  other  organizations  involved  in  the  financing  and 
delivery  of  health  care.  Many  facets  of  the  healthcare  system  are  already  automated. 
Medicare,  for  example,  processed  92.2  percent  of  hospital  inpatient  claims  and  89.9  percent 
of  hospital  outpatient  claims  electronically  from  October  1991  to  August  1992. 15  The  HFMA 
proposal  not  only  would  require  electronic  claims  submission,  but  would  encourage 
automation  of  billing  and  payment  functions. 

In  practice,  the  HFMA  proposal  would  foster  some  sort  of  automated  communication 
network  -  or  "electronic  highway*  -  by  which  various  entities  within  the  healthcare  system 
could  send  and  receive  information  efficiently.  Providers  and  payers  could  be  linked  via 
clearinghouses,  which  would  receive  data  from  one  organization  and  send  it  out  to  another. 
Or,  they  could  be  linked  directly,  through  new  and  existing  fiber  optic  cable  lines  and 
electronic  data  interchange  translators. 


D.       THE  IMPACT  OF  THE  HFMA  LEGISLATIVE  PROPOSAL  ON  HEALTHCARE 
ADMINISTRATION 

1.       Potential  Savings  Areas 

The  HFMA  proposal  will  have  a  noticeable  impact  on  several  specific  administrative 
tasks  and  functions.  Table  2  below  exhibits  areas  of  probable  savings  under  the  legislation 
for  both  providers  and  payers: 


The  Workgroup  for  Electronic  Data  Interchange  (WEDI).  Report  to  Secretary  of  U.S.  Department  of  Health 
and  Human  Services,  July  1992:  4. 
Federal  Register  15  January  1993:  4705. 
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Table  2 
Savings  Areas 


Category 

Physician 

Hospital 

Insurer 

Claim  submission 

✓ 

✓ 

Claims  processing 

✓ 

Claims  denial  and  adjudication 

✓ 

✓ 

✓ 

Coordination  of  benefits 

✓ 

Patient  accounting 

✓ 

✓ 

Credit/collections/billing 

✓ 

✓ 

Enrollment 

✓ 

Eligibility  determination 

✓ 

✓ 

✓ 

Automation  should  significantly  impact  claims  submission,  processing,  and 
adjudication.  Because  many  claims  activities  are,  to  some  degree,  already  conducted 
electronically,  savings  would  result  from  automating  the  remaining  claims  functions  and 
standardizing  transmittal  processes  for  those  already  automated.  Under  the  HFMA  proposal, 
providers  would  enter  information  about  a  patient's  treatment  into  a  computer  and  submit  the 
relevant  claim  information  to  payers.  Payers,  in  turn,  would  receive  the  claim  electronically, 
process  it,  and  determine  payment.  Administrative  savings  would  be  achieved  through  the 
capability  to  transmit,  receive,  and  process  thousands  of  claims  instantaneously. 
Standardized  data  transmission  formats  would  eliminate  the  need  for  payers  and  providers  to 
invest  in  multiple  computer  systems  and  programs,  as  well  as  additional  human  resources,  for 
the  sole  purpose  of  translating  data  into  readable  form. 

Most  importantly,  perhaps,  automated  claims  processing  would  save  money  by 
reducing  the  incidence  of  errors  and  rejected  claims.  It  is  estimated  that  one  of  three  paper 
claims  is  rejected  by  payers  and  must  be  re-submitted,  while  only  1%  of  electronic  claims  are 
rejected.16  Errors  can  be  reduced  through  electronic  verification  and  correction  procedures 
at  both  the  provider  and  payer  levels. 

Another  area  of  probable  savings,  the  coordination  of  benefits,  is  closely  related  to 
claims  processing.  As  stated  earlier,  the  U.S.  healthcare  system  is  characterized  by  multiple- 
billing  schemes,  whereby  claims  for  individual  services  are  sent  to  several  payers.  The  HFMA 
proposal  would  automate  the  process  of  sending  claims  to  payers  in  the  proper  sequence. 
The  "primary  payer"  would  be  able  to  send  claim  information  to  the  "secondary  payer",  and  so 
on.  Money  is  saved  by  relying  on  an  expert  computer  system,  rather  than  human  resources, 
to  determine  which  payer  should  receive  what  portion  of  the  claim. 


Gardner,  Elizabeth  and  Judith  Nemes,  'Hospital  Cashing  in  on  Cleaned-Up  Claims  Processing,'  Modem 
Healthcare  26  March  1990:  24. 
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Implementation  of  the  HFMA  proposal  might  also  engender  savings  in  financial 
applications  such  as  patient  accounting,  billing,  and  credit  and  collection  functions.17 
Standard  formats  and  official  data  sets  would  allow  for  the  electronic  transmission  and  receipt 
of  data  on  billing,  remittance,  and  payment.  Billing  and  accounting  information  would  accrue 
in  a  database,  permitting  notification  of  providers  concerning  payment  amounts,  verification  of 
payment,  and  automatic  funds  transfer.  Savings  would  be  achieved  through  standardization 
of  formats  and  minimization  of  paper  and  postal  transactions. 

Other  probable  areas  of  administrative  savings  include  eligibility  and  enrollment 
functions.  Under  the  HFMA  proposal,  payers  would  maintain  automated  membership 
information,  and  would  be  able  to  transfer  individuals  who  changed  carriers.  Providers  could 
access  eligibility  databases  in  order  to  determine  an  individual's  benefit  coverage  for  a  given 
procedure.  The  simplicity  and  expediency  of  fully  automated  enrollment  and  eligibility 
functions  would  save  time  and  money. 

it  should  be  noted  that  much  of  the  literature  that  addresses  administrative  savings 
assumes  that  functions  such  as  hospital  billing  and  mufti-payer  reimbursement  will  be 
eliminated  through  implementation  of  a  single-payer  system.  Automating,  standardizing,  and 
simplifying  processes  of  communication  under  the  HFMA  proposal,  on  the  other  hand,  would 
not  remove  some  of  these  significant  cost-producing  features  of  the  current  U.S.  system,  in 
that  even  under  healthcare  reform  it  is  likely  that  healthcare  information  at  the  individual  level 
will  be  required  for  system  accountability.  Hospital  billing  and  multi-payer  reimbursement 
would  be  made  more  efficient,  but  would  not  be  eliminated.  Other  administrative  costs 
spawned  by  the  tendency  among  small  firms  to  switch  insurers  frequently  and  the  prevalence 
of  selective  contracting  and  provider  discounts  may  not  be  affected  by  automation  at  all.  For 
these  reasons,  we  would  not  expect  administrative  savings  under  the  HFMA  proposal  to  be  as 
large  as  those  cited  in  the  literature  for  Canadian  style  single-payer  reform. 

2.       Costs  of  Implementation 

While  the  Healthcare  Administrative  Simplification  and  Uniformity  Act,  as  proposed  by 
HFMA,  targets  certain  administrative  tasks  for  cost  savings,  implementation  of  the  legislation 
itself  likely  will  require  substantial  expenditures.  The  process  of  getting  individuals  and 
organizations  to  communicate  in  new  ways  is  complex  and  time-intensive.  Any  effort  to 
estimate  administrative  savings  effected  by  automation  must  factor  in  the  additional  costs  of 
administering  new  mechanisms  for  interaction. 

The  cost  of  the  technology  and  associated  infrastructure  would  be  significant.  The 
HFMA  proposal  envisions  a  system  in  which  all  providers  have  access  to  computers,  and  all 
computers  are  connected  through  comprehensive  networks  or  clearinghouses.  Added  to  the 
costs  of  setting  up  and  maintaining  this  configuration  are  the  costs  of  developing  and  updating 
standard  data  formats  for  information  exchange.  Also,  many  workers  would  have  to  be  trained 
in  basic  computer  literacy.  Another  possible  downside  of  automated  systems  is  misuse. 
Expert  systems  could  be  developed  to  monitor  submitted  claims  patterns.  Finally,  there  is  the 
need  to  assess  patient  confidentiality  laws  as  large  medical  databases  are  compiled. 


17      Expected  savings  based  on  similar  proposals  in  the  WED  I  report. 
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E.       SAVINGS  AND  COST  ESTIMATES 

1.       Gross  Administrative  Savings 

Several  recent  studies  have  attempted  to  estimate  the  effects  of  data  automation  on 
administrative  costs.  All  project  savings,  but  the  actual  figures  vary  due  to  disparate 
assumptions,  discrepancies  in  what  is  being  measured,  and  differences  in  underlying 
statistics.  Four  savings  estimates  -  conducted  by  Clinton  transition  team  members18,  the 
Workgroup  for  Electronic  Data  Interchange  (WEDI)10,  the  Health  Care  Financing 
Administration  (HCFA)20,  and  Lewin-VHI21  -  are  summarized  in  Table  3. 

The  range  put  forth  by  the  Workgroup  for  Electronic  Data  Interchange  is  a  variation  on 
the  HCFA  numbers,  as  HCFA  based  its  estimate  on  electronic  initiatives  proposed  by  WEDI. 
We  use  the  HCFA  figure  and  the  Lewin-VHI  figure  as  our  points  of  comparison. 

a.       Estimate  Using  HCFA  Unit  Savings  Assumptions:  $9.4  Billion22 

The  HCFA  estimate  is  an  agglomeration  of  savings  for  several  different  administrative 
activities,  including  enrollment,  eligibility,  claims  processing,  claims  inquiries,  payment  and 
remittance,  and  clinical  information.  Savings  are  calculated  by  first  estimating  the  number  of 
claims  or  transactions  associated  with  each  activity,  and  then  computing  the  projected  savings 
which  automation  will  engender  for  a  given  claim  or  transaction. 

HCFA  identifies  claims  processing  as  the  function  with  the  greatest  savings  potential. 
The  underlying  assumptions  are  as  follows:  automation  of  claims  processing  functions  will 
allow  payers  and  providers  to  each  save  50  cents  per  claim  on  a  total  of  3  billion  paper  (non 
automated)  claims.  In  addition,  the  standardization  of  data  formats  will  allow  providers  to  save 
an  extra  75  cents  per  claim  on  these  3  billion  paper  claims,  plus  75  cents  per  claim  on  the  1 
billion  claims  that  are  already  automated. 

In  summary,  then,  the  HCFA  estimate  assumes  that  automation  and  standardization  of 
claims  processing  functions  will  save  $1 .25  per  claim  on  the  provider  side  (75  cents  plus  50 
cents)  and  50  cents  per  claim  on  the  payer  side.  It  is  assumed  that  there  are  4  billion  claims 
in  the  system,  1  billion  of  which  are  already  automated.  It  is  crucial  to  note  at  this  point  that 
these  claims  are  defined  as  single  events,  or  individual  line  items  on  a  medical  bill.  In  other 
words,  each  visit,  test,  or  procedure  performed  by  a  provider  is  counted  as  a  separate  "claim". 

Aside  from  claims  processing  and  standardization,  HCFA  estimates  savings  for  the 
following  categories:  $82  million  for  automation  of  claims  inquiries,  $439  million  for  automation 
of  enrollment  and  eligibility  functions,  $1 .3  billion  for  electronic  payment  and  remittance,  and 
$1.6  billion  for  automation  of  medical  records. 


Unofficial  transition  team  document 
WEDI:  25. 

Undated  internal  HCFA  document. 
Lewin-VHI,  staff  working  document. 
Lewin-VHI  calculations  using  HCFA  unit  savings  estimates. 
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b.  Lewin-VHI  Estimate:  $1.9  Billion 

Lewin-VHI  estimates  savings  for  claims  processing  and  standardization  only.  The 
Lewin-VHI  number  is  computed  using  the  same  fundamental  methodology  as  the  HCFA 
estimate.  Savings  are  calculated  by  first  estimating  the  number  of  claims  or  transactions 
associated  with  each  activity,  and  then  computing  the  projected  savings  which  automation  will 
engender  for  a  given  claim  or  transaction.  It  is  assumed  that,  with  automation,  providers  will 
save  $1 .30  and  payers  will  save  60  cents  on  each  of  one  billion  claims. 

Adding  the  Lewin-VHI  savings  figures  of  $1 .30  per  claim  for  providers  and  60  cents  per 
claim  for  payers  yields  $1 .90  per  claim  in  total  savings.  While  this  figure  resembles  the  HCFA 
savings  estimate  of  $1 .75  per  claim  ($1 .25  provider  plus  50  cents  payer),  the  discrepancy  in 
estimated  number  of  claims  is  large,  resulting  from  the  different  ways  in  which  the  two 
organizations  define  a  claim.  As  stated  above,  HCFA  and  WEDI  define  a  claim  as  a  single 
line  item  on  a  medical  bill.  Lewin-VHI,  on  the  other  hand,  counts  the  entire  medical  bill  as  a 
single  claim.  In  other  words,  a  visit  to  a  provider  and  all  associated  tests  and  procedures 
would  be  counted  as  one  claim  under  the  Lewin-VHI  estimate.  Lewin-VHI  estimates  that  there 
were  approximately  one  billion  "claims'  in  1991.  This  estimate  was  derived  from  National 
Medical  Care  Utilization  and  Expenditure  Survey  (NMCUES)  data.  Estimates  of  savings  per 
claim  were  obtained  from  industry  sources,  including  the  Medical  Group  Management 
Association  (MGMA). 

c.  Computing  a  Range  of  Savings 

The  one  billion  versus  four  billion  claims  discrepancy  evolves  purely  from  definitional 
differences.  It  is  reasonable  to  assume  that  a  given  medical  bill  contains  four  line  items  (e.g. 
one  visit  and  three  tests).  Therefore,  four  billion  line  items  are  roughly  equivalent  to  one 
billion  medical  bills.  Furthermore,  other  attempts  to  estimate  the  number  of  claims  and  line 
items  in  the  healthcare  system  are  in  accord  with  the  one  billion/four  billion  figures  put  forth  by 
Lewin-VHI  and  HCFA.23 

The  different  definitions  of  a  claim,  however,  yield  a  large  range  in  estimates  of 
savings  to  be  achieved  through  the  automation  of  claims  processing  functions.  Lewin-VHI 
estimates  $1 .90  in  savings  per  claim  form.  HCFA  estimates  $1 .75  in  savings  per  line  item  for 
paper  claims  and  75  cents  per  line  for  currently  automated  claims.  Using  our  estimate  of  four 
line  items  per  claim  form,  the  HCFA  figure  implies  that  automation  will  yield  savings  of  up  to 
$7  per  paper  claim  form  and  $3  per  claim  form  for  currently  automated  claims.  Various 
sources  have  computed  savings  estimates  of  $1 .50-$2  per  claim  form,  thus  positioning 
themselves  on  the  Lewin-VHI  end  of  the  range.24  Other  industry  sources  cite  figures  of  $5  in 
savings  per  claim  form.25  In  the  interest  of  representing  varying  assumptions,  we  report 
savings  for  claims  processing  as  a  range  of  possible  values.  We  will  use  the  Lewin-VHI  figure 
to  compute  the  lower  bound  of  our  range,  and  the  $3  (already  automated)/$5  (currently  paper) 
savings  figures  to  compute  the  upper  end.  We  believe  that  the  discrepancy  between  the 


Faulkner  and  Gray,  "1993  Medical  Payments  Data  Book,'  Automated  Medical  Payments  News,  8  February 
1993. 

Conversations  with  the  Medical  Group  Management  Association. 

Personal  conversation  with  Doug  Willis,  New  York  Single-Payer  Demonstration  Program,  19  April  1993; 
Conversations  with  Faulkner  and  Gray  staff,  15  April  1993. 
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lower  and  higher  savings  figures  arises  from  different  assumptions  about  the  efficacy  of 
automation  in  reducing  claims  errors. 


Table  4 

Calculation  of  Total  Savings  from  Automation  and  Standardization 


CATEGORY  CALCULATION 

■  I 

SAVINGS  J 

Claims  submission  / 
processing  / 
standardization 

Lower  bound: 

$1 .90  savings  per  claim  form  x  1  billion  claims  forms  = 
UDDer  bound: 

$5  savings  per  claim  form  x  750  million  paper  claims  + 
$3  savings  per  claim  form  x  250  million  currently  automated 
claims  = 

$1.9  billion 
$4.5  billion 

Claims  inquiries 

Assume  savings  equal  to  HCFA  estimate* 

$82  million 

Enrollment  and  eligibility 

$1 .40  savings  per  transaction  x  75  million  transactions  = 

$105  million 

1  Payment  and  remittance 

Assume  savings  equal  to  HCFA  estimate* 

$1.3  billion 

*HCFA  estimates  for  these  categories  are  one-half  of  WEDI  estimates. 


RANGE  OF  TOTAL  GROSS  SAVINGS:  $3.4  BILLION  -  $6.0  BILLION 


The  savings  range,  expressed  above,  represents  the  sum  of  all  savings  categories. 
This  is  not  a  range  of  estimates  from  the  literature,  but  rather  our  range  as  computed  from  the 
calculations  and  assumptions  expressed  in  Table  4.  The  lower  bound  of  the  range  is 
associated  with  the  Lewin-VHI  estimate  for  claims  processing  savings,  while  the  upper  bound 
accounts  for  our  synthesis  of  upper  bound  estimates. 

2.  Costs  of  Implementation 

HCFA  appraises  annual  investment  costs  and  network  operating  costs  for 
administrative  automation  at  $767  million  for  1993.  This  figure  includes  the  cost  of  setting  up 
and  operating  numerous  community-based  systems  throughout  the  country,  as  well  as  the 
projected  Federal  spending  necessary  to  connect  community  networks  to  one  another. 

3.  Net  Savings 

Subtracting  the  costs  of  implementation  from  savings  figures,  we  are  left  with  a  range 
of  $2.6  to  $5.2  billion  (1993)  in  net  savings  resulting  from  the  automation  of  healthcare 
administrative  functions.  As  derived  above,  our  1991  study  synthesis  estimate  of 
administrative  costs  is  $125.6  billion.  Inflated  to  1993  dollars,  this  estimate  becomes  $132.5 
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billion.  Therefore,  we  project  that  automation  will  save  2.0  percent  to  3.9  percent  of  total 
healthcare  administrative  costs. 


RANGE  OF  TOTAL  NET  SAVINGS:  $2,6  BILLION  -  $53  BILUON 


F.  CONCLUSIONS 

1.  Summary  of  Cost  and  Savings  Estimates 

Our  study  synthesis  estimate  of  1991  administrative  costs  is  $125.6  billion,  or  17 
percent  of  total  health  expenditures.  These  costs  could  be  reduced  by  implementing  the 
Healthcare  Administrative  Simplification  and  Uniformity  Act  of  1993,  as  proposed  by  HFMA. 
Automation  will  expedite  and  simplify  a  select  set  of  administrative  functions  -  claims 
submission  and  processing,  payment  and  accounting,  enrollment  and  eligibility  -  rather  than 
radically  alter  the  manner  in  which  health  care  is  administered.  We  estimate  that  automation 
will  produce  a  net  savings  of  $2.6  to  $5.2  billion,  or  2.0  percent  to  3.9  percent  of  total 
administrative  costs. 

2.  Non  administrative  Benefits 

While  the  proposed  Healthcare  Administrative  Simplification  and  Uniformity  Act  would 
yield  administrative  savings,  it  is  also  important  to  understand  that  many  non  administrative 
benefits  would  emerge  if  automation  were  extended  to  clinical  systems.  Automation  on  the 
scale  of  the  HFMA  proposal  would  provide  healthcare  managers  with  the  data  they  need  to  be 
effective.  Currently,  such  data  representing  private  sector  transactions  are  lacking,  as 
individual  employers'  and  insurers'  databases  are  usually  too  small  to  enable  reliable 
comparisons  of  charges  and  episodes  of  care,  and  aggregating  non  uniform  data  is  a  nearly 
impossible  task.26  HCFA  projects  that  the  automation  and  aggregation  of  clinical  data  alone 
could  save  nearly  $18  billion  in  1993  by  reducing  the  incidence  of  diagnostic  tests,  reducing 
length  of  stay,  making  hospital  staff  more  efficient,  and  improving  the  overall  quality  of 
care.27 

The  availability  of  large-scale,  uniform,  service-level  databases  would  be  an  invaluable 
tool  for  appraising  the  performance  of  healthcare  organizations  and  the  efficacy  of  different 
treatment  options.  Standardization  reduces  error  and  permits  comparison.  The  implications 
of  automation  for  healthcare  reform  are  clear  reliable  data  would  foster  accurate  comparisons 
of  fee-for-service  and  managed  care,  evaluations  of  private  and  public  sector  benefit  plans, 
and  setting  of  budgets.  In  essence,  electronic  highways  and  automated  data  transmission  are 
a  necessary  component  of  any  attempt  at  health  reform. 


27 


Etheredge,  Lynn  and  Stanley  Jones,  'Managing  a  Pluralist  Health  System,'  Health  Affairs.  Winter  1991:  96. 
Undated  internal  HCFA  document 
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Chairman  Stark.  Mr.  Houtz. 

STATEMENT  OF  JIM  H.  HOUTZ,  PRESIDENT,  ASSOCIATION  FOR 
ELECTRONIC  HEALTH  CARE  TRANSACTIONS,  AND  CHAIR- 
MAN AND  CHIEF  EXECUTIVE  OFFICER,  CYDATA  SYSTEMS, 
SCOTTSDALE,  ARIZ. 

Mr.  Houtz.  Good  afternoon. 

Mr.  Chairman,  members  of  the  subcommittee,  my  name  is  Jim 
Houtz,  and  I  am  here  representing  the  Association  for  Electronic 
Health  Care  Transactions,  AFEHCT.  It  is  a  membership  associa- 
tion of  companies  sand  suppliers  engaged  in  health  care  electronic 
data  interchange — or  EDI. 

AFEHCT  companies  operate  the  clearinghouses  and  the  value- 
added  networks.  They  are  the  companies  that  are  developing  the 
software  and  communication  technology  to  allow  communications 
between  providers,  payers  and  employers.  They  are  the  companies 
that  are  engaged  in  building  the  electronic  superhighway. 

AFEHCT  was  formed  late  last  year  in  response  to  the  growing 
recognition  being  given  to  the  need  for  administrative  simplifica- 
tion. The  member  companies  of  AFEHCT  have  adopted  as  a  mis- 
sion statement  the  goal  of  promoting  innovation,  cooperation  and 
open  competition  within  the  health  care  EDI  industry,  improving 
the  quality  and  effectiveness  of  health  care  and  achieving  adminis- 
trative simplification  and  cost  savings  in  the  delivery  of  health  care 
services. 

AFEHCT  strongly  supports  the  development  and  implementation 
of  industry  standards,  specifically  ANSI  X.12.  In  fact,  we  support 
most  of  but  not  all  H.R.  200  which  we  feel  is  a  good  start.  Further, 
the  association  is  calling  for  compliance  with  industry  performance 
and  protocol  guidelines. 

The  electronic  health  care  transaction  industry  is  less  than  10 
years  old,  yet  in  that  short  time  this  infant  industry  has  put  to- 
gether a  communications  network  that  will  process  over  700  mil- 
lion health  care  transactions  electronically  in  1993.  Admittedly, 
there  remains  significant  areas  for  improvement,  but  if  you  remove 
some  of  the  obstacles  and  impediments,  the  industry  has  proven  it- 
self capable  of  resolving  the  administrative  simplification  chal- 
lenge. 

The  rest  of  my  statement  is  there  for  your  review,  and  I  will 
summarize  the  rest  of  it. 

WEDI  and  other  groups  have  alreadv  called  for  Federal  legisla- 
tion of  the  ANSI  standards,  including  the  data  content,  the  privacy 
and  the  confidentiality  statements.  We  strongly  agree  with  that  po- 
sition. We  feel  if  the  end  product  is  either  a  government-run  sys- 
tem or  a  system  dictated  by  a  government  agency  through  monop- 
oly contracting,  then  the  private  sector  will  question  its  direction 
in  continuing  to  invest  in  these  systems. 

AFEHCT  members  have  already  invested  hundreds  of  millions  of 
dollars  in  their  systems  and  in  their  software.  We  encourage  the 
Federal  Government  not  to  preempt  the  private  sector  but  rather 
to  build  a  system  which  will  encourage  competition  and  continued 
investment.  In  this  process,  the  Nation's  health  care  system  will 
benefit  not  only  from  the  extent  of  added  services  but  from  the 
*  competitive  marketplace. 
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Our  guiding  principles  are  very  simple.  We  feel  the  system  must 
be  universal  and  utilize  standardized  electronic  processing  and 
communication  protocols.  The  system  must  be  open,  permitting  all 
vendors  and  suppliers  who  are  capable  of  meeting  the  standards  to 
compete  freely  in  serving  payers,  patients  and  providers. 

We  want  to  thank  the  subcommittee  for  this  opportunity  to  be 
here  today,  and  I  commend  you  on  your  efforts  to  move  ahead  with 
administrative  simplification  in  an  expeditious  manner.  Thank  you. 

Chairman  Stark.  Thank  you,  Mr.  Houtz. 

[The  prepared  statement  follows:] 
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Subcommittee  on  Health 
Committee  on  Ways  and  Means 
United  States  House  of  Representatives 
May  25,  1993 

Testimony  on  Behalf  of  the 
Association  for  Electronic  Health  Care  Transactions 
(AFEHCT) 


Mr.  Chairman,  Members  of  the  Subcommittee,  my  name  is  Jim  H.  Houtz, 
and  I  am  here  representing  the  Association  for  Electronic  Health  Care 
Transactions  (AFEHCT),  a  membership  association  of  companies  and 
suppliers  engaged  in  health  care  electronic  data  interchange  ~  EDI. 

•  AFEHCT  companies  operate  the  clearinghouses; 

they  are  the  companies  that  are  developing  the  software  and 
communication  technology; 

•  they  are  the  companies  that  are  engaged  in  building  the 
electronic  superhighway  on  which  vital  health  care 
transactional  data  will  travel. 

AFEHCT  was  formed  late  last  year  in  response  to  the  growing  recognition 
being  given  to  the  need  for  administrative  simplification  in  the  health  care 
delivery  system.  The  member  companies  of  AFEHCT  have  adopted  as 
their  Mission  Statement,  a  goal  of 

promoting  innovation,  cooperation  and  open  competition 
within  the  health  care  EDI  industry, 

improving  the  quality  and  effectiveness  of  health  care,  and 

achieving  even  greater  administrative  simplification  and  cost 
savings  in  the  delivery  of  health  care  services. 

Toward  these  ends,  AFEHCT  strongly  supports  the  development  and 
implementation  of  industry  standards,  including  those  standards  being 
developed  by  the  X.12  Committee  of  the  American  National  Standards 
Institute.  Further,  the  Association  is  calling  for  compliance  with  industry 
performance  and  protocol  guidelines  and  hopes  to  play  an  active  role  in 
setting  these  protocols  to  meet  the  needs  of  the  health  care  industry. 

The  electronic  health  care  transaction  industry  is  less  than  10  years  old. 
Yet,  in  that  short  time  -  without  government  intervention  .  .  .  without  tax 
incentives  and  regulations  .  .  .  and  without  mandated  standard 
communication  linkages  and  common  processing  systems  -  this  nascent 
industry  has  put  together  a  communications  network  that  will  process  over 
700  million  health  care  transactions  electronically  in  1993.  Admittedly, 
there  remain  significant  areas  for  improvement,  but ...  .  remove  some  of 
the  impediments  and  the  roadblocks  and  the  industry  has  proven  itself 
capable  of  resolving  the  administrative  simplification  conundrum. 
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How  can  these  goals  be  accomplished?  AFEHCT  suggests  - 

ANSI  Standards  -  AFEHCT  supports  not  only  the  adoption  of  ANSI 
X.12  Committee  standards,  but  also  supports  efforts  to  make  uniform  the 
application  of  these  standards  at  all  points  along  the  electronic  highway. 

Universal  Identification  —  If  the  electronic  highway  is  to  work,  it  is 
critical  that  all  players,  purchasers,  patients,  payers  and  providers,  be 
capable  of  being  uniquely  identified.  AFEHCT  supports  and  calls  for  a 
system  of  unique  identifiers,  defined  by  the  Secretary  and  supported  by  all 
industry  participants. 

Electronic  Cards  -  This  issue  must  be  studied  before  application  as 
there  are  many  technical  and  practical  difficulties  that  will  be  encountered. 
AFEHCT  suggests  that  such  things  as  "electronically-encoded"  swipe  cards 
may  be  useful  in  automating  the  eligibility  and  front-end  data  entry 
process,  but  that  more  elaborate  "smart  cards"  need  to  be  closely  reviewed 
before  any  commitment  on  implementation  can  be  made. 

Eligibility  and  Benefit  Information  ~  All  industry  players  must 
provide  open  access  and  EDI  network  processors  must  foster  and  promote 
interconnectivity  for  EDI  transactions.  The  industry  has  defined  standards 
for  the  required  technical  protocols,  data  content,  and  timeliness  of  such 
transactions.  Confidentiality  and  security  from  unauthorized  use  need  to  be 
assured. 

Dynamic  Software  ~  The  system  must  encourage  and  promote  the 
development  of  dynamic,  evolving  software  and  avoid  stagnancy  through 
unsupported  public  domain  software. 

State  Quill  Pen  Laws  -  These  and  other  barriers  to  electronic 
processing  must  be  pre-empted  and  incentives  established  for  the  private 
sector  to  make  even  greater  inroads  into  automating  traditional  paper- 
processing  of  health  care  and  medical  records.  Electronic  signatures  using 
the  unique  identifiers  must  be  permitted. 

Industry  Guidelines  and  Standard  Trading  Partner  Agreements  - 
-  To  encourage  widespread  implementation  of  health  care  EDI,  many 
purchasers  need  additional  guidance  in  understanding,  assistance  in  defining 
and  confidence  in  the  selection  of  EDI  systems,  networks  and  vendors  with 
whom  they  choose  to  participate.  Established  industry  guidelines  and 
standard  trading  partner  agreements  will  begin  to  lay  the  foundation  for  an 
"apples  to  apples"  comparison  of  EDI  vendor  networks. 


AFEHCT  recommends: 

The  industry  be  given  the  opportunity  to  develop  standardized  trading 
partner  agreements  to  govern  relationships  both  within  and  between  EDI 
vendor  networks,  telecommunication  systems  and  which  will  establish  a 
high  level  of  standards  with  respect  to  the  quality,  integrity  and  security  of 
competing  but  compatible  systems. 
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Why  do  we  make  this  recommendation? 

WEDI  and  other  groups  have  already  called  for  Federal 
regulation  of  the  ANSI  standards,  the  data  content,  the  privacy 
and  confidentiality  standards.   Further  regulation  would  be 
redundant  and  expensive  and  would  undermine  competition  in 
the  marketplace. 

The  cost  of  a  formal  accreditation  program  would  be  very 
high  and  would  not  necessarily  assure  either  quality  or 
standards. 

Trading  partner  agreements  have  worked  in  other  industries 
and  are  more  flexible,  are  readily  adjustable  to  changing  needs 
and  circumstances  and  they  allow  market  forces  to  function 
without  impeding  new  technology  and  price  competition. 


Paying  For  It 

If  the  end  product  is  either  a  government-run  system,  or  a  system  dictated 
by  a  government  agency  through  monopoly  contracting,  then  the  private 
sector  will  be  unwilling  to  continue  its  investment  in  health  care  EDI  and 
the  cost  will  have  to  be  borne  by  the  program.  AFEHCT  members  have 
already  invested  Hundreds  of  Millions  of  Dollars  in  their  systems  and  in 
their  software.  They  stand  ready  to  continue  making  this  investment  in 
newer  and  even  more  advanced  technology.  We  encourage  the  federal 
government  not  to  pre-empt  the  private  sector,  but  rather  to  build  a  system 
which  will  encourage  competition  and  continued  investment.  In  this 
process,  the  nation's  health  care  system  will  benefit  not  only  from 
expanded  services  but  also  from  the  competitive  marketplace. 

Guiding  Principles 

While  individual  members  of  AFEHCT  will  have  different  opinions  as  to 
the  exact  structure  and  format  of  an  administrative  simplification  network  - 
-  every  member  of  our  Association  feels  that  whatever  system  is  developed 
that  system  must  be  open  and  competitive.  Vendors,  suppliers  and 
communication  networks  capable  of  meeting  the  standards  should  be 
allowed  to  openly  compete  -  we  believe: 
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System  must  be  UNIVERSAL  and  utilize  STANDARDIZED 
electronic  processing  and  communication  protocols. 

It  will  use  a  single  national  system  of  standards  for  processing 
of  claims,  including  a  universal  billing  form,  common  eligibility 
(i.e.,  "swipe"  card)  inquiry  and  "coordination  of  benefit"  standards, 
common  managed  care  authorization  and  pre-certification  protocols, 
uniform  claims  adjudication  processes,  simplified  claims  tracking 
and  payment  review  procedures,  including  electronic  funds  transfer. 


It  will  incorporate  common  audit  review  and  utilization 
control  mechanisms  and  standardized  record-keeping  coupled  with 
medical  records  privacy  controls. 

•  It  will  enable  program  managers  to  see  on  a  real-time  basis 
actual  trends  in  the  delivery  of  care  and  to  identify  cost  efficiencies 
as  well  as  inefficient  delivery  capabilities. 


System  must  be  OPEN,  permitting  all  vendors  and  suppliers  who 
are  capable  of  meeting  the  STANDARDS  of  the  UNIVERSAL 
system  to  freely  COMPETE  in  serving  purchasers, 
patients,  providers  and  payers. 


•  Present  system  of  closed  competition  and  federally-supervised 
monopolies  in  administration  of  government  health  care  programs 
has  stifled  innovation  and  has  not  encouraged  the  maximum  use  of 
technology. 

Suppliers  of  technology  and  services  will  compete  on  the  open 
market  not  only  for  price  but  for  "bells  and  whistles,"  technology 
advances  and  improved  systems. 


We  want  to  thank  the  Subcommittee  for  this  opportunity  to  be  here  today 
and  participate  in  this  very  important  process.  The  effort  to  build  on  what 
the  health  care  industry  already  has  underway  in  the  area  of  administrative 
simplification  is  critical  to  the  ultimate  success  of  any  national  health  care 
reform  proposal.  We  look  forward  to  the  opportunity  to  continue  to  work 
with  the  Subcommittee  and  its  staff  in  defining  the  need  and  in 
implementing  solutions.  We  encourage  you  in  this  action  and  we  stand 
ready  to  re-double  our  effort  in  an  open  an  competitive  environment. 
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ASSOCIATION  FOR  ELECTRONIC 
HEALTH  CARE  TRANSACTIONS 

MEMBER  COMPANIES 


Advacare,  Inc. 
Advantis 

Ameritech  Health  Connections,  Inc. 
Blue  Cross-Blue  Shield  of  Georgia 
Blue  Cross-Blue  Shield  of  Maine 
Blue  Cross  of  California 
CIS  Technologies,  Inc. 
Context  Software  Systems,  Inc. 
Cooperative  Health  Network  (CHN) 
CSA  Provider  Services 
CSC  Healthcare  Systems 
CyData  Systems 
Electronic  Data  Systems  (EDS) 
Ethix  Corporation 
First  Health  Services  Corporation 
General  Computer  Corp. 
GTE  Health  Systems 
Healthcare  Interchange,  Inc. 
Health  Information  Technologies 
Health  Management  Systems,  Inc. 
Integrated  Systems  Solutions  Corp. 
IVANS 
Med  E  America,  Inc. 
Medical  Review  Systems 
Mediquest,  Inc. 
Med-Systems  Management,  Inc. 
Millenium 
National  Data  Corporation  (NDC) 
National  Electronic  Information  Corporation 
Orion  Computer  Systems,  Inc. 
PhyMed  Services  International,  Inc. 
Physician  Practice  Management 
United  Healthcare 
Verifone 
Wellmark 
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Chairman  Stark.  Ms.  Ryan. 

STATEMENT  OF  LINDA  K.  RYAN,  DIRECTOR,  NEW  YORK 
HEALTH  CARE  INFORMATION  CLEARINGHOUSE  PROGRAM, 
NEW  YORK  STATE  DEPARTMENT  OF  HEALTH 

Ms.  Ryan.  Good  afternoon,  Mr.  Chairman  and  Mrs.  Johnson.  I 
am  pleased  to  testify  today  on  behalf  of  the  New  York  State  De- 
partment of  Health  and  to  tell  you  about  our  efforts  to  streamline 
the  administration  of  health  care. 

The  New  York  Health  Care  Information  Clearinghouse  Program, 
which  was  formally  known  as  the  Single- Payer  Demonstration  Pro- 
gram, was  developed  by  the  New  York  State  Department  of  Health 
with  support  from  the  Robert  Wood  Johnson  Foundation.  Its  goal 
is  to  introduce  technologies  that  can  operate  in  a  multiple-payer 
system  to  mimic  the  efficiency  of  a  single-payer. 

The  Health  Care  Information  Clearinghouse  Program  is  divided 
into  several  phases.  Phase  one  involved  the  development  and  im- 
plementation of  an  electronic  claims  submission  system  for  all 
major  payers  in  New  York.  This  system  established  an  electronic 
network  between  providers  and  payers  for  the  transfer  of  claim 
data. 

The  electronic  flow  of  claim  data  results  in  prompter  payment 
and  reduces  days  in  accounts  receivable.  In  fact,  while  denials  for 
coverability  continue,  acceptance  for  claims  as  accurate  and  com- 
plete is  as  high  as  99  percent.  Payers  also  realize  decreased  admin- 
istrative expense  associated  with  reviewing  and  returning  inac- 
curate and  incomplete  claims.  They  estimate  reductions  of  $3  to  $8 
per  claim  when  an  electronic  claim  replaces  a  paper  claim. 

Some  25  of  our  27  participating  hospitals  are  now  operational, 
with  the  remaining  2  to  be  placed  on  the  network  this  summer.  We 
also  plan  to  add  clinics  and  physicians  in  the  next  quarter. 

Phase  two  of  the  Health  Care  Information  Clearinghouse  Pro- 
gram consists  of  the  development  of  several  system  enhancements. 
The  first  enhancement  involved  development  of  a  networked,  inte- 
grated point-of-service  eligibility  file.  Thirteen  sites  are  now  oper- 
ational. It  is  anticipated  that  the  integrated  point-of-service  eligi- 
bility file  will  be  operational  in  all  sites  this  summer. 

The  integrated  eligibility  file  forms  the  basis  for  the  development 
of  an  automated  coordination  of  benefits  system  which  will  auto- 
matically assign  financial  responsibility  to  a  patient's  various  re- 
sources, thus  maximizing  the  patient's  insurance  benefits  and  ap- 
propriately assigning  responsibility.  As  a  concurrent  effort,  the 
Health  Care  Information  Clearinghouse  Program  is  working  with 
vendors  and  specialists  in  cash  flow  management  to  develop  the  ca- 
pability for  electronic  funds  transfer. 

Phase  three  of  the  program,  which  is  just  beginning,  involves  vol- 
untary statewide  expansion  and  will  include  new  providers  and 
payers. 

It  is  important  to  note  here  that  we  have  taken  an  approach  that 
builds  on  existing  systems  and  low-cost  technology.  Transfer  of  in- 
formation to  the  clearinghouse  is  done  through  personal  computers 
and  telephone  lines,  interfaced  with  existing  hospital  mainframe 
systems,  eliminating  the  need  for  significant  new  investment.  The 
eligibility  system  is  a  network  of  existing  files  at  the  payer  sites. 
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Insurers  retain  and  maintain  their  own  files.  Redundant  files  | 
which  are  costly  to  build  and  maintain  are  eliminated.  The  network 
approach  offers  the  provider  a  single  computer  and  a  single  process 
which  can  access  several  files  to  transmit  claims  and  confirm  eligi-  < 
bility  on  a  real  time  basis. 

We  have  recently  proposed  legislation  which  authorizes  expan- 
sion of  the  Health  Care  Information  Clearinghouse  Program  state- 
wide and  provides  for  the  ongoing  operation  of  the  statewide  clear- 
inghouse at  the  conclusion  of  our  demonstration. 

The  New  York  State  Department  of  Health  will  continue  to  pro- 
vide program  management  by  coordinating  participation  of  provid- 
ers and  payers.  We  will  also  continue  our  efforts  with  insurers  to 
standardize  processes  and  protocols  and  identify  new  opportunities 
for  efficiency. 

The  development  of  the  electronic  network  of  providers  and  pay- 
ers will  not  only  facilitate  the  flow  of  information  for  decision  mak- 
ing but  does  so  at  a  reduced  administrative  cost.  The  patient  will 
benefit  from  this  system  by  coordination  of  his  insurance  and  re- 
duced direct  patient  billing.  The  resultant  improved  patient-pro- 
vider relationship  will  allow  for  the  focus  on  health  care  delivery, 
not  administrative  paperwork. 

Finally,  the  network  permits  all  parties  to  share  information  for 
informed  decision  making  about  resource  consumption  and  finan- 
cial responsibilities.  Most  importantly,  security  and  confidentiality 
of  information  can  be  strengthened  through  the  use  of  technology. 
The  opportunity  for  a  misplaced  letter  or  form  containing  sensitive 
patient  information  is  eliminated. 

We  think  the  Health  Care  Information  Clearinghouse  Program 
demonstrates  that  government  working  in  partnership  with  provid- 
ers and  private  industry  can  create  the  electronic  infrastructure 
and  design  the  tools  that  are  needed  to  support  an  efficient  and  af- 
fordable system  that  is  capable  of  providing  health  care  to  every- 
one. 

Thank  you. 

Chairman  Stark.  Thank  you  very  much,  Ms.  Ryan. 
[The  prepared  statement  follows:] 
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TESTIMONY  OF  LINDA  K.  RYAN 
NEW  YORK  HEALTH  CARE  INFORMATION  CLEARINGHOUSE  PROGRAM 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  pleased  to 
testify  today  on  behalf  of  the  New  York  State  Department  of 
Health  and  to  tell  you  about  our  efforts  to  streamline  the 
administration  of  health  care. 

The  New  York  Health  Care  Information  Clearinghouse  Program, 
formerly  known  as  the  Single  Payer  Demonstration  Program,  was 
developed  by  the  New  York  State  Department  of  Health  with  support 
from  The  Robert  Wood  Johnson  Foundation.     Its  goal  is  to 
introduce  technologies  that  can  operate  in  a  multiple  payer 
system  to  mimic  the  efficiency  of  a  single  payer. 


BACKGROUND 

The  current  system  of  billing  and  payment  is  composed  of  a  series 
of  payer  specific  and  provider  specific  data  sets  for  claims 
processing.    The  varying  requirements  in  information  and 
formatting,  as  well  as  the  variation  in  attachments  and  billing 
protocols,  has  led  to  an  18%  of  hospital  costs.    The  complexity 
and  difficulty  in  collection  has  been  reflected  in  an  increase  in 
bad  debt  for  acute  care  from  3.7%  of  gross  revenues  in  the  fourth 
quarter  of  1990  to  4.3%  in  the  first  quarter  of  1991. 

Central  to  the  Health  Care  Information  Clearinghouse  Program  is 
the  use  of  a  claims  clearinghouse  to  transmit  electronic  claims, 
eligibility  and  payment  information.    The  program  is  designed 
around  the  basic  principles  for  administrative  efficiency  and 
cost  savings,  reduction  in  manual  intervention,  elimination  of 
duplication  and  standardization  of  administrative  processes  and 
protocols.    We  are  working  with  providers  to  improve 
administrative  efficiency  by  coordinating,  automating  and 
standardizing  claims  processing,  billing  and  payment  systems. 
The  Program  began  in  November,  1990  and  is  being  conducted  over  a 
four  year  period  for  participating  hospitals,  free-standing 
clinics  and  physicians. 


THE  DEMONSTRATION 

Participation  of  twenty-seven  facilities  in  New  York  State  has 
been  secured.    These  facilities  represent  over  12,000  beds  and 
$3.3  billion  in  annual  operating  revenues.    This  translates  to 
about  17%  of  the  total  beds  and  over  19%  of  operating  revenues 
statewide.    Days  in  Accounts  Receivable  for  these  facilities 
range  from  41-160  on  the  inpatient  side  to  34-232  on  the 
outpatient  side.    An  important  priority  for  the  Health  Care 
Information  Clearinghouse  Program  will  be  to  expand  this  baseline 
of  hospital  performance  and  to  measure  the  impact  of  each  system 
enhancement  of  the  Program  on  that  performance. 

The  New  York  State  Department  of  Health  is  assuming  the 
responsibility  for  coordinating  provider  and  payer  participation. 
In  addition,  the  Program  has  assumed  responsibility  for  securing 
vendor  services  for  computer  support.     In  the  summer  of  1990,  we 
signed  contracts  with  Wellmark,  Inc.  of  Westlake  Village, 
California  and  CIS  Technologies,  Inc.  of  Tulsa,  Oklahoma  to  act 
as  our  clearinghouses  and  provide  systems  support. 

The  Health  Care  Information  Clearinghouse  Program  is  divided  into 
several  phases.    Phase  1  involved  the  development  and 
implementation  of  an  electronic  clean  claims  submission  system 
for  all  payers.    This  system  established  an  electronic  network 
between  providers  and  payers  for  the  transfer  of  claim  data. 
Redundancy  is  eliminated  by  the  transfer  of  information  directly 
from  the  hospital  information  system  to  a  PC  at  the  hospital  site 
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for  payer -specif ic  editing  and  transfer.     Further  economies  are 
realized  by  the  reduction  of  paper  processes  such  as  mailing, 
logging  and  correction.     Prompted  error  correction  speeds  the 
transfer  of  complete  and  accurate  information  through  the 
clearinghouse  to  the  payer  resulting  in  fewer  claim  rejections 
and  denials.     While  denials  for  coverability  continue,  acceptance 
of  claims  as  accurate  and  complete  is  as  high  as  99%.  In 
addition,  the  network  facilitates  the  efficient  transfer  of 
management  data  to  monitor  performance  of  the  patient  accounting 
function  and  cash  flow. 

The  electronic  flow  of  clean  claim  data  will  reduce  days  in 
accounts  receivable.    Payers,  similarly,  will  realize  decreased 
administrative  expense  associated  with  reviewing  and  returning 
inaccurate  and  incomplete  claims.     In  fact,  payers  estimate 
reductions  of  from  $3.00-$8.00  per  claim  when  an  electronic  claim 
replaces  a  paper  claim.     Further,  online  inquiry  eliminates 
frequent  provider  phone  calls  regarding  claim  status.     Payers,  in 
turn,  can  use  the  network  to  request  additional  information  for 
adjudication  decisions.    The  capability  for  electronic  remittance 
advice  has  been  developed  as  a  part  of  this  system  to  permit  the 
effective  management  of  accounts  receivable.    The  capability  for 
transfer  of  required  government  reporting  through  the  electronic 
network  has  also  been  established. 

The  first  hospital  system  for  electronic  claims  processing  was 
installed  in  the  fall  of  1991  sending  claims  across  the  network 
to  all  major  payers  by  November,  1991.     Twenty-five  hospitals  are 
now  fully  operational,  with  the  remaining  two  to  be  placed  on  the 
network  by  this  summer.    All  claims  from  the  provider  may  be 
transmitted  including  inpatient,  outpatient,  ambulatory  services 
and  related  services  such  as  lab,  x-ray  or  hospital  based 
physician  claims.     Currently,  we  are  working  with  free-standing 
clinics  and  physicians  to  put  them  on  the  network  as  well. 

Phase  2  of  the  Health  Care  Information  Clearinghouse  Program 
consists  of  the  development  of  several  system  enhancements.  The 
first  enhancement  involved  development  of  a  networked  integrated 
point-of -service  eligibility  file.     This  subsystem  permits  the 
provider  to  determine  enrollment  in  one  or  several  insurance 
plans,  at  the  time  of  service.     Information  about  co-payments, 
deductible  status  and  utilization  controls  can  be  transmitted. 
It  is  anticipated  that  bad  debt  can  be  reduced  by  the  ability  to 
confirm  eligibility  status  for  all  payers.    The  patient  whose 
benefits  are  no  longer  in  effect  can  be  counselled  and  a  payment 
program  developed  at  the  time  of  service.     This  reduces  the  need 
for  dunning  notices  and  collection  agencies.     Several  sites  are 
now  operational  and  it  is  anticipated  that  the  integrated 
point-of-service  eligibility  system  will  be  operational  in  all 
sites  this  summer. 

It  is  important  to  note  here  that  we  have  taken  an  approach  that 
builds  on  existing  systems  and  low  cost  technology.    Transfer  of 
information  to  the  clearinghouse  is  done  through  personal 
computers  and  telephone  lines  interfaced  with  the  existing 
hospital  mainframe,  eliminating  the  need  for  significant  new 
investment.    The  eligibility  system  is  a  network  of  existing 
files  at  the  payer  site.     Insurers  retain  and  maintain  their  own 
files.    Redundant  files  which  are  costly  to  build  and  maintain 
are  eliminated.    The  network  approach  offers  the  provider  a 
single  computer  and  a  single  process  which  can  access  several 
files  to  confirm  eligibility  on  a  real-time  basis. 
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The  integrated  eligibility  file  forms  the  basis  for  the 
development  of  an  automated  coordination  of  benefits  subsystem. 
This  subsystem  will  automatically  assign  financial  responsibility 
to  a  patient's  various  resources,  thus  maximizing  the  patient's 
insurance  benefits  and  appropriately  assigning  responsibility. 
Furthermore,  the  automated  system  eliminates  the  need  to  develop 
a  new  bill  for  each  payment  source  with  a  new  opportunity  for 
error.    Finally,  the  task  of  coordinating  benefits  is  done  by  the 
computer  rather  than  the  patient.     This  capability  has  been 
developed  and  is  about  to  enter  testing.     It  is  anticipated  that 
it  will  be  operational  by  November,  1993. 

As  a  concurrent  effort,  the  Health  Care  Information  Clearinghouse 
Program  is  working  with  its  vendors  and  specialists  in  cash  flow 
management  to  develop  the  capability  for  electronic  funds 
transfer.     The  requirements,  functionality  and  cost  benefit  of 
electronic  funds  transfer  will  be  explored  with  participating 
payers  and  providers.     This  capability  will  be  implemented  at 
selected  sites  in  late  1993. 

Standardization  is  an  important  part  of  administrative 
efficiency.     In  the  current  environment,  providers  often  organize 
billing  and  payment  around  payers.    They  must  keep  track  of  the 
varying  information  requirements,  codes  and  formats.  The 
promotion  of  a  limited  number  of  uniform  claim  forms  has  reduced 
the  confusion  on  the  submission  side.    However,  standard  formats 
for  eligibility  and  payment  information  are  only  now  being 
introduced.     The  Health  Care  Information  Clearinghouse  Program  is 
working  with  the  payers  to  identify  opportunities  to  reduce 
variation,  including  the  need  for  attachments  and  to  promote  the 
use  of  ANSI  standards  as  they  become  available. 

Phase  3  of  the  Demonstration  involves  voluntary  statewide 
expansion  and  will  include  new  providers  and  payers.  The 
Department  of  Health  will  provide  contract  management  services  to 
assure  smooth  implementation  and  operations.     Part  of  the  effort 
to  expand  the  Program  will  be  to  include  employer  and  benefit 
plans.     Finally,  the  Department  of  Health,  providers,  and  payers 
will  continue  to  work  jointly  to  define  system  enhancements. 


Statewide  Electronic  Claims  Clearinghouse 

We  have  recently  proposed  legislation  which  authorizes  expansion 
of  the  Health  Care  Information  Clearinghouse  Program  statewide 
and  provides  for  the  ongoing  operation  of  the  statewide 
electronic  claims  clearinghouse  at  the  conclusion  of  the 
Demonstration.     It  provides  standards  of  performance  for 
clearinghouse  vendors  to  ensure  that  the  maximal  benefits  of 
administrative  efficiency  are  achieved.    The  full  range  of 
services  described  in  the  demonstration  are  included. 

The  New  York  State  Department  of  Health  will  continue  to  provide 
program  management  by  coordinating  participation  of  providers  and 
payers.    We  will  also  continue  our  efforts  with  insurers  to 
standardize  processes  and  protocols  and  identify  new 
opportunities  for  efficiency. 


Expected  Outcomes 

By  requiring  that  all  claims  to  all  payers  be  processed  through  a 
clearinghouse,  the  Statewide  Electronic  Claims  Clearinghouse 
intends  to  demonstrate  additional  efficiencies,  cost  savings,  and 
information  enhancement  for  all  parties  -  government,  providers, 
payers  and  patients. 
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Most  providers  that  use  a  mix  of  manual  and  payer  specific 
electronic  claims  submission  generate  between  25-50  bills  per  day 
per  billing  clerk.     In  New  York  State,  providers  rely  heavily  on 
paper  billing.    Electronic  submission  is  limited. 
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Following  full  implementation  of  the  Electronic  Claims 
Clearingnouse,  productivity  should  increase  to  an  average  of  100 
bills  per  day  per  billing  clerk,  and  often  much  higher. 
Information  will  be  more  accurate  and  reliable.    With  cleaner 
claims  being  transmitted  from  the  start,  and  increased 
productivity,  the  followup  process  can  begin  much  earlier.  This 
ultimately  leads  to  an  increase  in  revenue  and  reduction  in  bad 
debt. 
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Specific  cost  benefit  projections  were  developed  using  experience 
and  savings  models  applied  to  baseline  data.     It  was  estimated 
that  accounts  receivable  for  the  Program  would  drop  an  average  of 
21  days  for  this  group  of  participating  providers.    In  addition, 
given  the  current  staffing  levels,  it  was  estimated  that 
hospitals  could  reduce  billing  staff  an  average  of  twenty-five 
percent.    Miscellaneous  savings  accruing  from  reduction  in 
mailing  and  payer  specific  billing  services  were  also  estimated. 
Finally,  reduction  in  bad  debt  through  earlier,  more  focused 
pursuit  of  third  party  billing  and  patient  collection  was 
estimated.    While  active  receivables  programs  have  estimated  bad 
debt  reductions  as  great  as  25%,  a  more  conservative  estimate  of 
10%  was  applied  to  allow  for  the  greater  than  average  proportion 
of  Medicaid/Medicare  billings.    Cost  savings  estimates  for  the 
Program  and  Statewide  Projections  are  given  below. 


PROJECTED  ANNUAL  COST/BENEFIT 

Demonstration 
Providers 

Statewide 
Pro1 action* 

i  Coati 

Operations 

S  5,577,100 

$  32,443,600 

Benefits 

Staff  Reductions 

S  6,054,000 

$  34,953,100 

A/R  Improvement 
(9  5%  int.  rate) 

$  9,796,200 

$  47,759,000 

Miscellaneous  Savings 

S  255,500 

$  1,486,300 

Bad  Debt  Reduction 

S2?,S28  ,?og. 

S155.953.800 

Total  Recurring  Benefit 

$45,934,600 

$240,152,200 

Net  Annual  Benefit 

$40,357,400 

$207,708,600 

CONCLUSION 

Health  care  is  truly  a  public/private  partnership  in  the  United 
States.    With  Medicaid  and  Medicare  paying  for  the  majority  of 
all  health  care  services,  and  employers  and  patients  paying  the 
rest,  it  is  in  our  collective  best  interest  to  rationalize  the 
administration  of  health  care  and  generate  the  data  that  will 
allow  all  segments  of  the  community  to  understand  and  use  health 
care  services  wisely. 

The  development  of  the  electronic  network  of  providers  and  payers 
will  not  only  facilitate  the  flow  of  information  for  decision 
making,  but  does  so  at  a  reduced  administrative  cost  for  all 
parties.    The  patient  will  benefit  from  the  system  by 
coordination  of  his  insurance  with  reduced  direct  patient 
billing.    The  resultant  improved  patient-provider  relationship 
will  allow  for  the  focus  on  health  care  delivery  not 
administrative  paperwork.    Finally,  the  network  permits  all 
parties  to  share  information  for  informed  decision  making  about 
resource  consumption  and  financial  responsibilities. 

The  creation  of  an  electronic  infrastructure  supports  the 
development  of  efficiency  in  communication  among  providers, 
payers  and  government.    Applications  for  sharing  of  clinical 
information  which  permit  timely  transfer  can  be  implemented.  For 
example,  the  physician  can  send  needed  pre-admission  data  to  the 
hospital.    In  turn,  a  hospital  can  transfer  an  aftercare  plan  to 
the  physician.    Timely  and  accurate  information  will  improve 
quality  and  coordination  of  care.    At  this  time,  we  are  exploring 
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the  addition  of  clinical  information  to  the  network  with  support v 
from  The  John  A.  Hartford  Foundation  under  their  Community  Health 
Management  Information  System  initiative. 

Most  importantly,  security  and  confidentiality  of  information  can 
be  strengthened  through  the  use  of  technology.     The  opportunity 
for  a  misplaced  letter  or  form  containing  sensitive  patient 
information  is  eliminated.     Access  can  be  restricted  through  both 
hardware  and  software  applications.     Information  can  be  encrypted 
or  masked  to  permit  use  only  in  the  absence  of  individual 
identifiers. 

The  Health  Care  Information  Clearinghouse  Program  demonstrates 
that  government,  working  in  partnership  with  providers  and 
private  industry,  can  create  the  electronic  infrastructure  and 
design  tools  that  are  needed  to  construct  an  efficient  and 
affordable  system  that  is  capable  of  providing  health  care  to 
everyone . 
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Chairman  Stark.  Mr.  Spears. 

STATEMENT  OF  JEFFREY  B.  SPEARS,  MANAGER,  GOVERN- 
MENT AND  INDUSTRY  AFFAIRS,  IBAX  HEALTHCARE 
SYSTEMS 

Mr.  Spears.  Thank  you,  Mr.  Chairman,  Mrs.  Johnson. 

IBAX  really  appreciates  the  opportunity  to  be  here  to  share  the 
experiences  that  we  have  gained  over  the  years  in  working  with 
hospitals  and  physicians  in  implementing  patient  billing,  patient 
accounting,  patient  management  systems  and  office  practice  sys- 
tems. 

We  have  also  been  very  active  in  the  last  few  years  in  many  in- 
dustry groups,  including  WEDI,  HL7,  the  ANSI  Health  Informatics 
Standards  Planning  Panel,  which  I  would  like  to  address  in  a  sepa- 
rate statement  just  a  little  bit  later. 

One  of  the  things  that  we  found  in  our  experiences  is  that,  as 
we  have  heard  from  the  various  provider  groups  and  the  insurance 
groups,  everybody  is  acknowledging  that  we  have  a  nonstandard 
and  nonuniform  system.  And,  indeed,  at  every  single  center  or  site 
that  we  install  a  system,  we  have  to  customize  to  meet  unique  re- 
quirements. 

We  have  built  our  systems  around  the  National  Uniform  Billing 
Committee's  guidelines  on  the  UB-82  and  soon-to-be  UB-92,  yet 
we  implement  that — customized  at  every  single  site. 

We  also  experience  what  many  providers  experience,  only  we  do 
it  on  a  nationwide  basis  and  they  do  it  within  their  own  setting, 
in  that  every  provider  is  different,  and  we  find  that  even  Medicare 
is  different  as  we  move  across  the  country  from  State  to  State  and 
carrier  or  intermediary  to  each  other  to  the  next  grouping. 

And,  in  fact,  what  we  find  also  is  that  there  are  some  States  that 
we  ourselves  have  labeled  nonuniform  States,  and  there  are  about 
four  of  them  across  the  country.  In  one  of  those  States,  New  York, 
we  did  an  internal  study  at  IBAX  that  we  determined  our  costs  of 
doing  business  in  the  State  of  New  York  were  twice  that  of  a  uni- 
form State,  and,  to  be  honest  with  you,  I  don't  recall  that  State, 
but  it  was  in  the  Midwest. 

Now,  admittedly,  that  study  was  done  before  the  pilot  project  on 
the  single-payer  system  in  the  State  of  New  York,  but,  nonetheless, 
the  same  impediments  are  still  there  in  the  State. 

We  read  the  possibilities  of  administrative  simplification  that 
were  in  the  press  release  from  the  committee.  We  have  experience 
with  many  of  those  today.  They  are  nothing  new  and  revolutionary. 
They  are  just  things  that  need  to  happen  uniformly  across  the 
country.  And  we  believe  that  legislation  is  necessary  to  make  that 
happen. 

We  do  have  a  few  recommendations,  most  of  which  are  included 
in  the  written  statement,  but  one  thing  that  I  want  to  make  a  point 
of  is  that  we  need  to  absolutely  have  clear  goals  about  what  it  is 
we  are  trying  to  do.  If  we  have  clear  goals,  we  can  achieve  much 
more  with  a  clarity  of  purpose  than  we  can  with  putting  things  on 
paper  without  much  definition. 
Standards  for  all  data  and  data  transactions  are  extremely  im- 
ortant,  and  much  of  what  v/e  see  in  the  literature  and  what  we 
ave  seen  in  proposed  legislation  to  date  references  a  microcosm  of 
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the  standards  world,  and  we  really  believe  that  we  ought  to  be  fo- 
cusing on  the  American  National  Standards  Institute  and  specifi- 
cally the  Health  Informatics  Standards  Planning  Panel  which  was 
formed  over  a  year  ago  in  order  to  coordinate  the  efforts  of  various 
standards  setting  organizations  in  health  care  so  that  they  don't 
step  on  each  other's  toes  as  well  as  don't  duplicate  each  other's  ef- 
forts. 

I  would  also  like  to  see  the  government  let  the  industry  do  its 
job.  You  know,  HCFA  has  offered  free  software  to  providers,  and 
some  providers  have  taken  HCFA  up  on  that  offer  of  free  software, 
but  I  would  submit  that  it  adds  little  value  for  the  provider  that 
took  the  software  because  it  does  not  integrate  anything  into  that 
provider's  current  system.  So,  instead  of  getting  something  on 
paper  today,  I  get  something  electronically  and  then  I  can  print  it 
at  my  site  and  then  manually  enter  the  data  that  I  got  electroni- 
cally, so  it  really  adds  no  value  to  the  system  whatsoever. 

We  think  that  the  government  needs  to  focus  on  outcomes  and 
outcomes  measures,  and  we  need  standard  approaches  to  that.  The 
AHCPR  is  currently  doing  a  study  to  aggregate  differing  State  data 
because  none  of  the  State  data  is  compatible,  and  so  that  is  the 
reason  why  they  are  undertaking  the  big  study.  We  believe  that 
needs  to  happen. 

Lastly,  we  don't  think  that  we  are  going  to  achieve  the  goals  of 
administrative  simplification  without  a  legislative  mandate.  We 
have  heard  many  people  today  talk  about  the  voluntary  effort  that 
is  taking  place,  and  it  is  taking  place,  but  it  is  a  very  slow  process. 
It  is  not  a  rapid  process. 

The  shoe  does  need  to  drop.  We  do  need  a  gun  to  get  us  out  of 
the  starting  gate  to  make  all  of  this  happen. 

We  will  save  money.  Nobody  knows  how  much  money  we  will 
save,  but  we  will  save  money  depending  on  what  we  implement 
and  coordinate  that  with  health  care  reform. 

But  the  real  savings  isn't  going  to  come  from  administrative  sim- 
plification. Administrative  simplification  is  going  to  set  up  an  infra- 
structure such  that  any  health  care  reform  proposal  that  we  put  in 
place  can  happen,  and  the  only  way  we  are  really  going  to  see  sig- 
nificant savings  is  with  a  paradigm  shift  in  the  way  we  deliver 
health  care  such  that  the  information  will  be  available  to  the  care 
givers  in  order  to  make  appropriate  decisions  at  the  time  that  deci- 
sion is  made. 

Again,  we  thank  you  for  the  opportunity  to  be  here  today. 
Chairman  Stark.  Thank  you  very  much,  Mr.  Spears. 
[The  prepared  statement  follows:] 
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TESTIMONY  OF  JEFFREY  B.  SPEARS 
IBAX  HEALTH  CARE  SYSTEMS 

Good  morning,  Mr.  Chairman  and  members  of  the  Subcommittee.  I  am  Jeff  Spears, 
Manager  of  Government  and  Industry  Affairs  for  IBAX  Healthcare  Systems  of  Longwood, 
Florida.  IBAX  Healthcare  Systems,  a  partnership  formed  by  IBM  Corporation  and  Baxter 
Healthcare  Corporation,  is  a  leading  Health  Information  Systems  (HIS)  company  that 
develops  and  licenses  software  to  more  than  700  hospitals  and  over  7,000  physician  offices 
nationwide.  IBAX  products  form  the  "backbone"  of  the  patient  management,  and  billing 
systems  at  these  hospitals  and  physicians  offices,  enabling  them,  among  other  things,  to 
monitor  costs,  assemble  patient  databases,  and  submit  claims  electronically  to  public  and 
private  payers.  IBAX  very  much  appreciates  the  opportunity  to  appear  before  the 
Subcommittee  and  share  with  policy-makers  the  experience  and  insight  we  have  gained  from 
developing,  installing,  integrating,  and  supporting  the  systems  referenced  above. 

As  a  company,  IBAX  is  also  involved  in  a  number  of  industry  initiatives  and  organizations. 
I  am  Chairman  of  the  Health  Industry  Manufacturers  Associations  (HJMA)  HIS  Task  Force 
on  Insurance  Issues.  Additionally,  IBAX  is  participating  on  the  Workgroup  on  Electronic 
Data  Interchange  (WEDI)  Technical  advisory  Group's  Workshop  cn  Uniform  Data 
Content/Standards  Implementation.  Other  industry  activity  that  IBAX  participates  in  includes 
the  American  National  Standards  Institute  (ANSI)  Health  Informatics  Standards  Planning 
Panel,  Health  Level  Seven  (HL7),  Computer-Based  Patient  Record  Institute,  American 
Society  for  Testing  and  Materials,  and  ANSI  XI 2. 

EXPERIENCE  WITH  THE  CURRENT  HEALTH  CARE  SYSTEM 
The  administrative  aspects  of  our  current  health  care  system  are  far  from  uniform  and 
standard.  As  an  HIS  company,  we  are  very  much  involved  in  implementing  patient 
accounting  and  patient  management  systems.  We  have  yet  to  install  a  system  that  did  not 
need  to  be  customized  due  to  the  lack  of  standards  and  inconsistencies  with  which  the  various 
payers,  both  public  and  private,  impose  their  requirements  on  the  provider  community. 

Within  the  public  payer  system  of  Medicare,  there  appear  to  be  no  national  standards.  We 
see  as  many  ways  to  "slice  the  pie"  as  there  are  carriers  and  intermediaries  to  process 
Medicare  claims.  Many  believe  that  we  have  a  single,  national  program  for  Medicare,  but  in 
reality,  we  have  many  regional,  state,  and  local  methodologies  that  implement  requirements 
of  the  Medicare  program  in  many  different  ways. 

What  makes  matters  worse,  in  terms  of  inconsistencies,  are  states  that  are  what  we  call  "non- 
uniform." Non-uniform  means  that  the  state  uses  bill  forms  other  than  the  commonly 
accepted  UB-82  and  HCFA  1500  form  for  claims.  There  are  four  such  states:  New  York, 
California,  Michigan,  and  Pennsylvania.  It  costs  IBAX  twice  as  much  to  develop  and 
maintain  systems  for  use  in  a  non-uniform  state  as  it  does  in  a  uniform  state.  These 
additional  costs  are  related  to  both  the  non-uniform  claim  forms  as  well  as  inconsistent  data 
requirements. 

POSSIBILITIES  FOR  ADMINISTRATIVE  SIMPLIFICATION 
As  outlined  in  the  Subcommittee's  press  release  announcing  this  hearing,  there  are  several 
examples  of  administrative  simplification  reform  suggestions.  IBAX  would  like  to  comment 
specifically  on  these  proposals: 

1.)     Use  of  standardized,  electronic  health  insurance  cards,  with  appropriate 
confidentiality  and  privacy  protections. 

IBAX  has  experience  with  "smart  cards,"  or  electronic  identification  cards.  Our 
experience  does  not  relate  to  a  card  used  for  insurance  identification  but,  rather,  with 
use  of  the  card  as  a  patient  identifier.  This  technology  has  significantly  reduced  the 
amount  of  time  and  the  "hassle  factor"  associated  with  repeat  admissions  and 
registrations  to  the  same  facility  for  continued  provision  of  care.  By  using  this 
technology  for  insurance  identification  purposes,  the  provider  will  also  be  able  to 
reduce  the  amount  of  time  spent  in  the  initial  admission/registration  process  as  well. 
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2.  )      Requiring  the  use  of  uniform  claim  forms  and  coding  systems  that  would  be 

accepted  by  all  insurers  and  public  payers  for  electronic  billing. 

IBAX's  experience  with  claims  has  been  outlined  above.  We  have  considerable 
experience  with  electronic  claims  as  well.  The  multiple  formats  and  differing  edit 
criteria  by  payer  have  led  to  increased  costs  for  supporting  electronic  billing 
methodologies.  By  making  the  formats  and  data  content  uniform,  the  costs  for 
ongoing  maintenance  and  support  of  the  process  would  be  reduced. 

3.  )      On-line  verification  of  eligibility  and  benefits  through  direct  access  to  payer 

computer  systems. " 

By  implementing  the  ANSI  X12  standard  for  eligibility  and  verification  of  insurance 
benefits,  the  provider  community  would  have  a  significantly  reduced  need  for 
telephoning  insurance  companies  for  this  information.  There  would  be  an  "instant" 
availability  of  this  information.  Insurance  companies  would  also  benefit  by  not 
having  to  staff  this  function. 

4.  )  Processing  of  all  claims  through  regional  consortia. 

With  the  lack  of  standards  for  billing  formats  and  edit  criteria,  the  processing  of 
claims  through  regional  consortia,  or  "clearing  houses,"  is  a  good  idea.  This  is  done 
today  in  the  banking  industry  via  the  automated  clearing  houses  in  terms  of  routing 
for  funds  transfers.  However,  the  need  for  such  consortia  may  not  be  as  great  with  a 
true  uniform  claims  standard. 

5.  )     Use  of  electronic  medical  records  for  both  medical  and  administrative  support 

which,  subject  to  appropriate  privacy  protections,  could  be  used  in  extracting 
data  for  responding  to  requests  from  utilization  review  entities. 

The  electronic  medical  record  is  an  extremely  important  concept  that  needs  to  be 
brought  to  fruition.  Standards  for  this  record  would  not  only  allow  for  its  use  in  data 
reporting  activities,  but  would  also  enhance  the  quality  of  care  provided  by  having 
logical  groupings  of  information,  intelligence  surrounding  the  information,  and  the 
immediate  availability  of  the  information  to  the  clinicians  providing  patient  care. 

6.  )      Electronic  transfer  of  funds  between  payers  and  providers. 

Of  the  administrative  simplification  reform  suggestions  put  forth,  this  one  has  the 
most  potential  for  cost  savings  in  the  provider  community.  Standard  claims  would 
reduce  systems  costs,  but  electronic  payment  and  funds  transfers  have  the  potential  to 
allow  providers  to  re-deploy  staff  in  other  productive  areas  of  the  health  care  delivery 
system,  or  reduce  staff  to  achieve  real  cost  savings. 

7.  )      Development  of  standardized  audits  and  screens  to  be  applied  to  bills  by  all 

insurers  and  public  payers. 

This  proposal,  combined  with  standardized  claim  formats  and  data  content,  will  be  a 
major  step  in  eliminating  a  significant  source  of  increased  cost  in  the  claims 
processing  environment.  HIS  companies,  providers,  and  payers  would  benefit  from 
the  reduced  costs  associated  with  maintaining  their  systems. 

IB  AX  RECOMMENDATIONS 

IB  AX  enthusiastically  supports  reform  efforts  to  simplify  current  administrative  procedures. 
However,  we  urge  policy  makers  to  thoughtfully  address  the  technical  issues  that  will  have  a 
substantial  impact  on  the  practical  functioning  of  whichever  administrative  reform  measures 
will  be  enacted  into  law.  Unfortunately,  the  bills  introduced  to  date  in  the  103rd  Congress 
do  not  adequately  address  these  technical  issues. 
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Our  concerns  and  recommendations  are  set  forth  below. 
Untform  Informatics  Standards  Should  Be  Established 

Informatics  standards  enable  computers  to  communicate  efficiently  with  each  other  through 
electronic  data  interchange  (EDI).  Informatics  standards  specify  the  discrete  items  of 
information  (data  elements)  that  are  needed  for  each  type  of  communication,  the  ordering  of 
those  data  elements,  and,  generally,  the  number  of  characters  in  each  data  element. 
Fortunately,  informatics  standards  enable  entities  to  communicate  with  one  another,  even  if 
they  all  have  customized  computer  software  from  several  different  vendors.  A  payer  does 
not  need  to  require  that  providers  have  a  specific  HIS  software  package  to  capture  substantial 
savings. 

In  the  health  care  industry,  a  great  number  of  independent  entities  need  to  store  and  share 
information  (e.g. ,  hospitals,  physicians'  offices,  payers,  utilization  review  agents,  and 
researchers).  Many  providers  have  invested  in  HIS  software  to  store  and  retrieve  data  for  a 
variety  of  purposes.  One  of  the  functions  that  HIS  software  accomplishes  is  communication 
with  payers  (both  public  and  private)  and  utilization  review  agents.  In  recent  years, 
computer  links  have  cost-effectively  replaced  a  substantial  number  of  telephone  calls  and 
letters,  saving  significant  administrative  expenditures. 

However,  efficiencies  and  savings  will  not  be  achieved  unless  Medicare  fiscal  intermediaries 
and  carriers,  state  Medicaid  programs,  HMO's,  and  other  payers  all  conform  to  uniform 
national  informatics  standards.  Unless  radical  changes  are  made  in  the  financing  and 
delivery  of  health  care,  the  vast  majority  of  providers  will  continue  to  treat  patients  covered 
b'y  a  variety  of  health  benefit  plans.  Thus,  providers  are  likely  to  need  to  communicate  with 
a  variety  of  payers  and  utilization  review  agents.  HIS  systems  that  must  contend  with 
numerous  incompatible  requirements  from  payers  are  more  costly  for  providers  to  acquire. 
In  addition,  providers  faced  with  incompatible  requirements  must  spend  more  time  and 
money  to  train  staff  to  handle  more  complex  systems. 

If  informatics  standards  were  permitted  to  vary  from  state  to  state  ~  as  might  occur  if 
legislation  is  enacted  that  encourages  states  to  experiment  with  payment  systems  and 
reporting  requirements  —  providers,  and  ultimately  payers,  would  incur  higher  costs  to 
acquire  software  to  meet  these  varied  requirements.  In  addition,  software  at  hospital  systems 
that  serve  patients  from  more  than  one  state  would  be  significantly  more  complex  and  costly. 
Thus,  states  should  NOT  be  able  to  request  exemptions  from  using  uniform  national 
informatics  standards. 

The  legislative  proposals  that  have  been  introduced  in  the  103rd  Congress  reference  the 
American  National  Standards  Institute  (ANSI)  Accredited  Standards  Committee  (ASC)  X12. 
Unfortunately,  the  ANSI  ASC  XI 2,  by  itself,  does  not  adequately  address  the  need  for 
uniform  informatics  standards  in  many  significant  aspects  of  health  information  systems. 
HIS  companies,  providers,  and  payers  realize  the  need  for  uniform  informatics  standards. 
These  parties  have  established  an  effective  process  for  standards  development.  ANSI  has 
created  the  Healthcare  Informatics  Planning  Panel  (HISPP)  to  coordinate  the  development  of 
health  informatics  standards.  HISPP  directs  the  efforts  of  ANSI  ASC  X12,  Health  Level 
Seven  (HL7),  American  Society  for  Testing  and  Materials  (ASTM),  and  others  to  develop 
informatics  standards  for  many  EDI  and  other  functions.  When  similar  information  must  be 
communicated  for  more  than  one  purpose  (e.g.  the  patient's  name  is  needed  for  benefit 
eligibility  verification,  billing,  and  other  purposes)  HISPP  ensures  that  the  various  standards 
do  not  require  incompatible  formats  for  that  information.  If  additional  standards  are 
mandated  as  part  of  a  legislative  initiative,  HISPP  should  coordinate  their  development  to 
avoid  duplication  of  effort  and  incompatibility  with  existing  standards.  Providers  and  payers 
will  bear  unnecessary  costs  if  standards  are  developed  without  HISPP  coordination. 
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Private  Development  of  Software 

Private  HIS  vendors,  not  the  federal  government  or  a  government-chosen  contractor,  should 
develop  software  for  providers.  The  private  HIS  industry  is  the  most  familiar  with  the 
functions  required  and  would  therefore  produce  the  necessary  software  in  a  much  faster  time 
frame  and  at  a  lower  cost  to  the  health  care  system. 

Some  of  the  legislative  proposals  in  the  103rd  Congress  have  provisions  for  providers  to 
receive  nominally  free,  public  domain  software  for  such  functions  as  benefits  eligibility 
verification,  claims,  and  remittance.  The  desired  cost  savings  from  such  an  effort  will  not  be 
achieved  without  full  integration  of  the  software.  Customization  would  need  to  occur  to 
integrate  the  software  with  the  providers'  HIS.  Such  software  would  actually  involve 
significant  additional,  unintended  costs  to  the  providers  that  would  result  from  the  integration 
effort. 

HIS  vendors  provide  significant  services  for  providers  in  addition  to  fully  integrated 
software.  Such  services  include  installation,  24-hour-per-day  support  that  ensures  providers 
can  always  meet  the  needs  of  patient  care,  software  updates  to  meet  the  frequently  changing 
requirements  of  providers,  payers,  and  other  parties.  Since  HIS  companies  are  most  familiar 
with  the  providers'  overall  systems,  they  should  be  responsible  for  providing  cost  effective 
solutions. 

Freedom  to  Customize  Presentation  of  Data  (Screen  Formats) 

While  minimal  standards  for  data  elements  for  all  HIS  software  applications  should  be 

established,  the  standardization  of  the  presentation  of  data  (screen  formats)  is  going  a  bit  too 

far.  Variation  on  the  presentation  of  data  inside  hospitals  and  other  providers  allows 

customization  to  meet  the  unique  needs  of  each  provider,  and  will  not  interfere  with  the 

government's  or  other  entities'  collection  of  data  (e.g.  national  expenditures  or  outcomes 

reporting). 

Additionally,  varied  screen  formats  are  not  unduly  burdensome  for  software  users.  Because 
each  provider  typically  works  with  only  one  HIS  vendor,  that  provider's  admissions,  patient 
accounting,  administrative  and  clinical  staff  need  only  learn  one  set  of  screen  formats. 
Physicians  who  have  privileges  at  more  than  one  hospital  already  are  accustomed  to  working 
with  a  variety  of  paper  formats.  As  HIS  companies  discover  which  formats  are  the  most 
helpful,  market  forces  will  spur  competing  HIS  companies  to  improve  the  manner  in  which 
their  HIS  products  present  data. 

In  short,  standardization  of  screen  formats  will  only  slow  down  the  development  and 
evolution  of  the  process.  IB  AX  believes  this  forces  unnecessary  standardization  on  the 
industry. 

Automated  Patient  Records  and  Patient  Outcomes 

Today  there  are  inconsistent  definitions  and  great  variety  in  terms  of  available  Clinical 
Information  Systems.  This  is  due,  in  part,  to  differences  in  practice  patterns  in  the  delivery 
of  health  care  throughout  the  country.  There  is  not  a  widely  accepted  standard  defining  the 
automated  patient  record. 

IB  AX  believes  that  with  the  proper  mandate,  the  health  care  industry  would  gain  consensus 
and  develop  a  standard  that  defines  the  automated  patient  record.  Additionally,  the  industry 
would  also  move  toward  developing  effective  outcomes  measures,  such  as  those  recently 
espoused  by  the  National  Committee  for  Quality  Assurance  in  the  managed  care  sector. 
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Implementation  Time  Frames 

IB  AX  endorses  the  objectives  of  the  time  frames  as  outlined  in  H.R.200.  While  aggressive, 
we  do  believe  they  are  achievable.  However,  to  achieve  them,  the  following  must  occur: 

*  The  goals  MUST  be  specific  and  crystal  clear; 

*  Legislation  mandating  the  use  of  standards  must  be  enacted  early; 

*  Specific  standards  should  be  adopted,  for  example: 

Enrollment  "  ANSI  X12.834 

Eligibility  ANSI  X12.270/271 

Claim  Submission  ANSI  X12.837 

Claim  Payment/EFT  ANSI  X12.835 

(others  are  in  development); 

*  Minimize  exemptions  to  these  requirements. 

Additional  action  that  would  facilitate  implementation  involves  removal  of  certain  barriers. 
Hospitals  and  other  health  care  facilities  could  benefit  from  a  lengthening  of  the  generally 
accepted  depreciation  schedule  of  five  years  for  computer  equipment  and  software.  We 
recommend  a  doubling  of  the  allowable  period  from  five  to  ten  years.  For  an  automated 
patient  record,  this  certainly  seems  appropriate. 

The  health  industry  is  a  lagging  industry  when  it  comes  to  investment  in  information 
technology.  Exemptions  from  sanctions  for  violating  potential  antitrust  or  safe  harbor 
provisions  would  also  be  appropriate.  For  example,  a  more  common  organizational 
arrangement  seen  in  health  care  is  the  physician-hospital  organization  or  the  formation  of 
community  networks  among  institutional  providers.  As  health  care  reform  evolves  and 
begins  to  involve  health  alliances,  these  organizational  models  will  become  more 
commonplace.  Greater  investment  in  information  technology  is  more  likely  if  existing 
sanctions  were  removed  to  allow  the  necessary  networking  to  take  place. 

Informatics  Standards  for  Uniform  Reporting 

As  health  care  expenditures  and  outcomes  reporting  become  required  to  be  submitted 
electronically  as  part  of  health  reform  legislation,  national  uniform  informatics  standards 
must  be  required.  To  avoid  unnecessary  costs  for  the  modifications  to  HIS  software,  states 
should  not  be  allowed  to  vary  data  requirements,  in  any  way,  shape,  or  form,  from  the 
national  uniform  standards  for  data  or  format,  as  some  current  proposals  permit. 

Sanctions  Should  Be  Effective  and  Permanent 

Once  uniform  informatics  standards  are  established,  all  payers  and  providers  should  be 
required  to  conform  permanently.  Sanctions  should  be  sufficient  to  assure  that  all  parties 
will  conform  to  the  standards. 

CONCLUSION 

IB  AX  believes  that  administrative  simplification  as  discussed  today  will  provide  the  necessary 
infrastructure  to  support  any  reform  initiative.  There  will  be  cost  savings  to  be  achieved 
through  implementation  of  administrative  simplification.  The  Health  Care  Financial 
Management  Association  (HFMA)  found  in  their  study  a  savings  of  approximately  $5  billion; 
the  Workgroup  on  Electronic  Data  Interchange  (WEDI)  has  estimated  a  savings  of  $4  to  $10 
billion  (which  only  included  estimates  of  savings  for  the  insurance  industry);  Arthur  D.  Little 
estimated  a  savings  of  more  than  $36  billion  in  their  telecommunications  study. 

An  even  greater  cost  savings  will  occur  through  modification  of  physician  behavior.  It  has 
been  widely  shared  that  physicians  control  70  to  80  percent  of  the  nation's  $900  billion  in 
health  expenditures.  If  we  can  impact  physician  behavior  through  the  use  of  information 
technology,  then  real  cost  savings  can  be  achieved  through  the  elimination  of  less 
appropriate,  unnecessary,  or  duplicative  ordering  of  tests,  procedures,  drugs,  and  supplies. 
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Chairman  Stark.  Mr.  Frost. 

STATEMENT  OF  FRANK  E.  FROST,  PRESIDENT,  FF255,  INC., 
OMAHA,  NEBR.,  ON  BEHALF  OF  HEALTHCARE  USA, 

Mr.  Frost.  Thank  you  for  inviting  me  here.  I  am  Frank  Frost 
from  HealthCare  USA. 

I  am  presenting  a  system  of  true  health  care  transformation  in 
the  United  States.  The  system  involves  our  patent  pending  com- 
puter technology  and  a  nationwide  integrated  health  care  network. 
Together,  these  two  concepts  can  potentially  save  up  to  $200  billion 
per  year.  The  savings  are  based  on  health  care  costs  of  $900  billion 
for  the  current  year. 

The  system  will  reduce  administrative  fees  from  25  percent  to  3 
percent.  It  will  shrink  claims  processing  from  $1.45  to  25  cents  per 
claim,  and,  when  implemented,  this  system  can  be  totally  financed 
by  user  fees. 

The  key  parts  of  our  system  are  the  system  is  totally  paperless. 
It  uses  a  machine-readable  card  that  supports  immediate  author- 
ization for  services.  Centralized  patient  records  are  immediately 
available  nationwide  so  that  true  portability  is  ensured. 

The  system  provides  a  database  to  enable  nationwide  quality  as- 
sessment and  research  data.  It  controls  fraud,  access  and  abuse  by 
using  centralized  records  with  consumer  and  provider  security  pro- 
files. Our  program  delivers  instant  payment  to  providers  by  elec- 
tronic funds  transfer,  therefore  eliminating  billing. 

The  system  enables  government  to  instantaneously  monitor 
health  care  expenses  so  we  know  at  any  minute  exactly  what  has 
been  spent  for  health  care.  This  allows  for  fine  tuning  the  cash 
flow,  keeping  health  care  dollars  in  circulation.  This  is  what  I  call 
just-in-time  funds  availability. 

Our  system  provides  for  State  and  local  jurisdiction  administra- 
tion of  the  program.  We  ensure  privacy  of  information  by  utilizing 
our  unique  numbering  system  and  a  security  access  code  that  can- 
not be  decrypted.  This  protects  individuals  from  government  pene- 
tration. 

Our  retrieval  technology  will  allow  providers  to  make  better  deci- 
sions. It  will  provide  quality  review  with  predictable  outcomes. 
This  helps  providers  market  their  services.  It  also  gives  patients 
the  information  they  need  to  choose  a  provider. 

This  system  will  operate  on  any  computer  from  mainframe  to 
personal  computers.  We  can  begin  implementation  in  1  year  and  be 
fully  implemented  within  3  years  from  the  start  date. 

As  I  said  earlier,  it  can  be  totally  financed  by  user  fees. 

Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Thank  you,  Mr.  Frost. 

[The  prepared  statement  and  attachment  follow:] 
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TESTIMONY  OF  FRANK  E.   FROST  OF  HEALTHCARE  USA 
PRESENTED  TO  THE  SUBCOMMITTEE  ON  HEALTH 
OF  THE  COMMITTEE  ON  WAYS  &  MEANS 
MAY  25,  1993 


Good  morning  Mr.  Chairman  and  members  of  the  Health  Subcommittee. 
I  am  delighted  to  be  here  to  present  a  PATENTED  HEALTH  CARE 
TRANSFORMATION  CONCEPT  that  will  provide  improved  health  care  for  all 
citizens  of  the  United  States  with  no  increase  in  taxes. 

My  name  is  Frank  Frost.   I  represent  an  organization  called  Healthcare 
USA.     I  am  a  mathematician  who  has  been  involved  in  computer  systems 
and  software  design  for  over  25  years.     I  have  an  extensive  back- 
ground in  the  health  care  industry,  and  was  involved  in  the  first 
Title  XIX  program  for  the  State  of  Colorado. 

Last  year  I  received  a  patent  pending  status  on  a  software  system 
that  will  establish  an  Integrated  Health  Care  Communications  Network 
(IHCN)  throughout  the  United  States.     The  three  key  components  of 
this  system  are: 

*  Immediate  on-line  authorization  for  health  care  services 
and  products 

*  Centralized  availability  of  health  care  records  at  the  time 
of  service 

*  Immediate  payment  to  the  provider  for  service/products 
by  electronic  bank  transfer  to  provider's  account 

Based  on  current  health  care  costs  of  $800  billion  annually,  the 
Integrated  Health  Care  Network  would  yield  a  total  annual  savings  of 
$176  billion  by  shrinking  administrative  fees  from  25%  to  3%  and 
reducing  claims  processing  costs  from  $1.45  to  $.25  per  claim.  Our 
projected  3%  administrative  fee  charge  includes  claims  processing. 
The  efficiency  of  our  patent-pending  system  in  combination  with  the 
Integrated  Health  Care  Network  makes  these  savings  realistic. 

I  would  like  to  explain  how  our  system  works. 

CONSUMER 

Each  citizen  of  the  United  States  will  be  issued  a  health  care  card 
embossed  with  a  unique  identification  number.     This  number  identifies 
the  card  holder  as  the  exclusive  owner  of  his/her  medical  records  and 
guarantees  access  to  an  expanded  and  basic  core  of  health  services. 
The  patent-pending  unique  numbering  system  and  access  code  assures 
privacy  of  information. 

The  consumer  presents  his/her  health  card  to  the  provider  who  swipes 
the  card  through  a  point  of  service  device  similar  to  those  used  by 
merchants  for  credit  card  services. 

The  consumer  receives  immediate  care  because  of  on-line  authorization 
by  computer.     No  paperwork  is  involved. 

PROVIDER 

The  provider  inserts  the  subscriber's  card  in  a  point  of  service 
device  to  read  the  subscriber's  ID.     The  point  of  service  device 
identifies  the  provider.     The  provider  has  a  security  profile  that 
controls  his/her  access  to  the  health  care  records.     For  example,  a 
dentist  would  not  have  access  to  the  same  information  that  a 
gynecologist  would  have. 

The  provider  accesses  patient  records  on  a  computer  screen  which 
includes  complete  medical  history,  test  results,  and  any  genealogical 
information  which  will  aid  the  provider  in  diagnosis  and  treatment 
decisions . 
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Upon  completion  of  service,  provider  files  immediate  up-to-date 
treatment  record  with  central  database,  eliminating  claim  forms, 
and  receives  immediate  payment  at  time  of  delivery  of  service  via 
electronic  bank  transfer  of  funds  to  provider's  account.  Paper 
factory  is  eliminated. 

Providers  who  do  not  have  computers  will  access  the  system  by 
telephone,  and  receive  voice  authorizations.  Provider  will  receive 
payment  for  services  upon  receipt  of  medical  results  at  the  local 
data  entry  center. 

CONSUMER  ELIGIBILITY 

Every  citizen  of  the  United  States  is  eligible  to  participate  in  the 
health  care  program,  and  may  choose  any  provider  that  fits  their 
needs. 

If  an  individual  elects  not  to  participate  that  person  can  be  given  a 
tax  credit  to  purchase  the  health  care  of  their  choice. 

PROVIDERS/ CARE  ELIGIBILITY 

Provider/care  sanctioned  under  the  basic  health  benefits  package 
would  include  physicians,  dentists,  eye  care,     hospitals,  clinics, 
pharmacies,  physical  therapists,  nursing  facilities,  chiropractors, 
home  and  respite  care,  mental  health  services,  certified  holistic 
providers,  alternative  health  care,  expanded  preventative  care,  long 
term  care,  and  substance  abuse  treatments. 

SECURITY/PRIVACY 

The  health  care  data  stored  in  the  database  is  owned  by  the  person 
they  are  about,  except  in  cases  of  custodial  care. 

An  encripted  access  code  maintained  by  the  owner  of  the  health  care 
records  is  stored  in  a  way  that  it  cannot  be  decrypted.  This 
protects  the  individual  data  from  government  penetration. 

All  the  data  elements  stored  in  the  health  care  records  are  mapped 
into  a  security  profile.     Every  provider  has  a  security  profile  that 
controls  their  access  to  the  people-owned  data.     A  dentist  would  not 
have  access  to  the  same  data  that  a  gynecologist  would  have. 

PRAUD  CONTROL 

Providers  and/or  the  system  can  control  fraud  by  refusing  fraudulent 
requests  for  services  and  products.     For  example,  a  drug  addict 
visiting  several  providers  within  a  few  days  to  get  narcotic 
prescriptions  would  be  quickly  identified  and  denied. 

UNIQUE  FEATURES  AND  BENEFITS  OF  THE  SYSTEM 

UNIQUE  NUMBERING  SYSTEM 

The  individual  is  at  the  heart  of  and  in  control  of  an  Integrated 
Health  Care  Network  (IHCN).     Every  eligible  subscriber  will  be 
assigned  a  unique  number  that  is  embossed  on  a  machine  readable, 
plastic,  health  care  authorization  card.     This  card  asserts  that  the 
card  holder  is  the  exclusive  owner  of  his/her  medical  records. 

This  number  is  the  product  of  the  patent-pending  "Unique  Number 
Assignment  and  Genealogical  Retrieval"  invention. 

Industries  throughout  the  world  have  been  plagued  with  the  challenge 
of  creating  a  truly    unique  numbering  system  that  cannot  be 
duplicated.     Solutions  to  date  have  been  clumsy  to  manage  and  have 
not  been  truly  unique.     We  have  a  solution.     Our  patent-pending 
unique  numbering  system  guarantees  an  unlimited  supply  of  unique 
numbers  with  absolutely  no  duplication  even  though  they  may  be 
assigned  simultaneously  throughout  the  United  States.     This  assures 
that  there  will  not  be  any  mix-up  of  patient  records  and  solves  the 
problem  of  how  to  identify  correctly  people  with  identical  names. 
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GENEALOGICAL  RETRIEVAL 

The  patient  records  are  organized  genealogically  to  allow  access  to 
valuable  heredity  factors  that  can  assist  the  provider  in  making 
better  decisions  about  health  care. 

Genealogical  information  can  provide  a  valuable  source  of  data  for 
research. 

Using  our  technology  of  combining  the  unique  numbering  system  with 
the  genealogical  retrieval,  the  records  of  the  entire  population  can 
be  sorted  and  retrieved  in  a  timely  fashion.     This  is  an  essential 
element  to  a  national  patient  database  system  and  crucial  to  achieve 
the  $176  billion  savings  projected. 


BENEFITS  TO  THE  .PEOPLE,   PROVIDERS  AND  ODR  COUNTRY 

The  people  will  enjoy  an  improved  quality  of  health  and  we  will 
reduce  health  care  costs  because: 


*  People  will  seek  treatment  earlier  when  experiencing 
a  health  challenge  impacting  health  care  costs. 
Example,  a  virus  identified  early  can  prevent  days 
in  recovery  and  require  less  medication. 

*  Universal  access  of  medical  records  will  reduce  needless 
excesses  and  duplication  of  services/products.  General 
Practice  physicians  will  have  diagnostic  complication  data 
available  that  will  reduce  the  need  for  costly  specialist 
referrals . 


*  Releasing  people  from  hospital  early  to  convalesce  at  home 
presents  an  employment  opportunity  for  traveling  nurses 
and  a  cost  savings  to  the  country. 

*  People  with  no  health  benefits  who  become  ill  delay  going  to 
the  physician  until  they  have  to  be  treated  at  the  emergency 
room  of  the  hospital.     This  is  an  expense  that  will  be  reduced 
substantially  when  people  can  seek  treatment  early. 

*  The  system  will  provide  health  care  data  that  can  predict  out- 
comes for  a  specific  illness  and  related  treatment.  For 
example,  an  individual  needing  open  heart  surgery  can  access 
the  history  of  procedures  and  medication  used  by  specific 
surgeons  and  compare  the  recovery  time  and  use  this  infor- 
mation to  select  the  surgeon  for  themselves. 


BUDGET  MANAGEMENT 

The  system's  "just-in-time"  cash  management  concept  provides  a 
statistical  cost  analysis  daily  which  gives  an  account  of  payouts 
month-to-date,  year-to-date,  yesterday  or  today  up  until  3:00  p.m., 
for  example.     This  provides  the  opportunity  to  employ  just-in-time 
funds  availability  to  synchronize  cash  flow  requirements,  eliminating 
the  need  for  an  inactive  large  pool  of  funds  to  cover  unknown  health 
care  charges.     This  improves  the  economy  by  keeping  health  care 
dollars  in  circulation. 


SAVINGS  RETURNED  TO  THE  PEOPLE 

Our  program  provides  health  care  to  every  citizen  of  the  United 
States.     It  will  cost  about  $100  billion  to  provide  health  care  to 
the  37,000,000    population  without  health  care  benefits. 

This  leaves  $76  billion  per  year  that  may  be  redirected  towards 
deficit  reduction. 
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IMPLEMENTATION 

PROGRAMMING 

The  system  is  supported  by  four  basic  tables.     They  are: 

*  The  Subscriber  Table 

*  Products  and  Services  Table 

*  Provider  Table 

*  Payment  Table 

These  tables  and  their  associated  indices  identify  data  and  control 
access  to  the  health  care  system.     The  system  will  use  standard 
medical  nomenclature  and  codes  for  products  and  services.  The 
detailed  interaction  of  these  tables  are  spelled  out  in  the  patent 
application. 

The  programming  would  be  developed  to  be  in  the  public  domain.  The 
system  will  run  on  all  platforms  from  mainframes  to  micros  to 
personal  computers.     Identical  programs  would  be  implemented 
throughout  the  Integrated  Health  Care  Network. 


REGIONAL  DATA  CENTERS 

To  ensure  efficiency  within  the  Integrated  Health  Care  Network,  we 
will  establish  four  regionally-based,  multi-state  administrative 
centers  throughout  the  United  States.     In  turn,  each  regional 
administrative  center  establishes  and  governs  the  competitive 
environment  within  which  other  private  entities  may  participate. 

Although  the  records  are  centrally  available  to  support  health  care 
delivery,  state  and  local   jurisdictions  are  cleanly  delineated. 

To  realize  maximum  cost  savings,  data  taken  from  the  local  data 
processing  centers  can  be  batched  and  transmitted  at  night  to  the 
regional  and  central  data  processing  centers  when  line  costs  are 
reduced. 

See  diagram  "A" 


COMMUNICATIONS  NETWORK 

The  largest  task  of  all  is  establishing  the  communications  network 
and  facilities.     We  have  the  people  at  Healthcare  USA  with 
the  expertise  to  expedite  this  phase  of  the  implementation. 

IMPLEMENTATION  TIMING  AND  PROJECTED  COST 

Healthcare  USA  can  begin  a  staged  implementation  of  the  Integrated 
Health  Care  Network  within  one  year  from  the  starting  date,  with  fu 
implementation  within  three  years. 

ESTIMATED  DEVELOPMENT  COSTS 

The  estimated  development  costs  are: 

*  Data  Centers     $1  billion 

*  Hardware        -  $1  billion 

*  Software        -  $250  million 

*  Communication  Network  -     $500  million 

*  Authorization  Cards  -  $250  million 


Total  Costs 


=  $3  billion 
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ADMINISTRATION 

The  system  will  be  administered  by  a  not-for-profit  foundation  in 
conjunction  with  a  governing  board  made  up  of  federal,  state, 
community  governments,  businesses,  consumers,  and  providers. 

The  board  will  direct  policy,  oversee  management  and  define  and 
regulate  costs  of  services  and  products. 

The  system  utilizes  patent-pending  breakthrough  technology  to  easily 
accommodate  ever-expanding  peak  loads  of  transactions. 


OTHER  USES  OF  THE  PATENT -PENDING  CONCEPT  FOR  COST  REDUCTION 

The  concepts  of  our  patent  can  be  applied  beneficially  to  any 
governmental  agency  or  department  where  there  is  a  need  for 
organization, identification  and  retrieval  of  records,   for  organizing 
and  retrieval  of  information;  for  accurate  inventory  management;  for 
project  planning 
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Chairman  Stark.  Dr.  Korpman,  I  find  your  testimony  interest- 
ing, and  I  agree  with  it,  but — I  don't  mean  to  sound  indifferent  or 
arbitrary,  something  I  am  accused  of  all  the  time — but  the  jurisdic- 
tional requirements  that  we  deal  with  around  here  really  restrict 
this  committee — and  if  they  didn't  I  would — to  the  financial  aspects 
of  bill  paying  and  insuring  beneficiaries  that  we  now  cover,  the 
Medicare  beneficiaries. 

We  have  tried  pretty  religiously,  as  we  say  in  the  vernacular,  to 
stay  out  of  the  doctors'  office,  not  that  that  is  not  important  and 
in  some  area  of  governmental  concern.  The  AMA  would  dispute 
that,  but  the  States  have  licensing  boards  and  review  organiza- 
tions. Chairman  Waxman  and  the  Energy  and  Commerce  Sub- 
committee on  Health  do  enter  into  the  issue,  for  instance,  of  FDA 
and  physician  standards  and  licensing. 

I  would  just  suggest  to  you  that  I  don't  think  that  we  do  a  dis- 
service if  we  just  for  now  cue  to  that.  I  would  suggest  that  we  have 
a  big  enough  job  trying  to  get  the  bill  paying  and  the  standardiza- 
tion accomplished.  It  may  be  just  a  small  part  of  the  medical  care 
delivery  system,  but  it  also  occurs  to  me  that,  certainly  in  the  situ- 
ations I  have  observed,  that  they  are  pretty  separate. 

This  chart  that  Mr.  Bernd  gave  me  with  108  procedures,  doesn't 
really  get  into  the  medical  records  storage.  This  is  just  dealing  with 
collecting  the  bills  and  collecting  the  payments  from  the  insurance 
company.  I  share  with  you  your  concern  for  medical  records,  and 
I  think  you  are  right  on.  I  think  they  are  kept  in  the  manner  of 
the  dark  ages.  They  must  have  been  designed  by  the  AMA  for  all 
the  modern  technology  they  use.  But  is  there  any  reason  that  we 
would  cause  any  harm  by  going  ahead  and  concentrating  on  the  re- 
imbursement side  of  the  coin  and  hope  that  the  professional  prac- 
tice side  will  catch  up  with  us? 

Dr.  Korpman.  If  the  two  were  truly  separate  you  could  take  that 
stance  and  get  away  with  it. 

As  you  heard  several  people — Mr.  Bernd  pointed  out  that  many 
times  to  pay  the  bill  they  must  submit  the  entire  chart.  As  Dr. 
Clowe  pointed  out,  one  of  their  big  issues  was,  again  administra- 
tively, to  get  paid  they  had  to  have  utilization  review  and  quality 
assurance,  and  all  of  these  processes  involve,  almost  exclusively, 
clinical  data. 

It  has  been  our  observation,  working  both  sides  of  the  street, 
that  every  time  you  fill  out  a  UB-82  each  payer  for  each  diagnosis 
has  some  random  required  combination  of  clinical  data  in  which 
they  expect  you  to  submit  everything  from  15  elements  to  the 
whole  chart. 

Chairman  Stark.  But  let's  assume  just  for  a  moment  that  it  will 
be  Medicare  for  all,  just  so  we  can  talk  about  something  with  which 
I  am  only  vaguely  familiar,  but  I  am  not  at  all  familiar  with  these 
other  issues.  And  I  understand  that  Medicare  has  some  require- 
ments. You  know  you  can  only  do  two  cataract  operations — if  you 
do  the  third  cataract  operation  on  an  individual,  generally,  it  will 
flash  a  warning  light.  Some  bureaucrat  5  years  later  will  figure  out 
that  maybe  that  is  one  we  shouldn't  have  paid  for. 

But  let's  take  that,  for  example.  Isn't  there  a  lot  to  accomplish 
just  to  get  the  bills  paid  expeditiously  and  just  in  shortening  the 
process.  There  is  not  much  medical  stuff  here.  This  flow  chart 
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mostly  deals  with  collecting  bad  debts  and  making  sure  the  bill 
gets  sent  to  the  right  insurer.  If  we  can  simplify  that  procedure, 
maybe  we  can  sena  a  few  technicians  and  computer  experts  into 
the  medical  records  department  and  help  them  get  up  to  speed. 

Dr.  Korpman.  And  we  should  simplify  that  procedure.  We  cer- 
tainly agree — HIMA  speaks  strongly  in  favor  of  that. 

Many  of  the  complexities,  let  me  reiterate,  of  doing  that  proce- 
dure have  to  do  with  providing  screens  and  utilization  review  data 
and  quality  background  data,  all  of  which  is  clinical  and  which 
really  would  like  

Chairman  Stark.  Where  do  you  practice?  Do  you  practice  medi- 
cine? 

Dr.  Korpman.  Yes. 

Chairman  Stark.  Where?  What  State? 
Dr.  Korpman.  California. 

Chairman  Stark.  OK,  in  California,  who  has  more  complex  re- 
quirements when  you  bill?  MediCal,  or  whatever  your  intermediary 
is  for  Medicare,  or  Blue  Cross?  Or  Aetna  under  a  managed  care 
plan  if  you  have  them?  Or  one  of  the  big  ones?  Which  is  more  com- 
plex? Do  any  one  of  the  four  stand  out? 

Dr.  Korpman.  They  are  all  complex  in  a  different  way. 

Chairman  Stark.  If  you  just  had  one  of  them  you  would  simplify 
your  life? 

Dr.  Korpman.  Yes,  that  is  true  with  little  question. 

Chairman  Stark.  That  is  sort  of  what  I  am  getting  at.  When  it 
comes  to  keeping  records  on  patients  and  outcomes  research  and 
stuff,  I  think  that  makes  ultimate  good  sense  to  me.  That  is  some- 
thing that  somehow  has  to  start,  it  seems  to  me,  with  the  medical 
schools,  teaching.  I  am  not  going  to  even  hint  at  the  idea  that  we 
ought  to  tell  doctors  how  to  keep  records. 

Dr.  Korpman.  I  wouldn't,  either.  That  is  different  from  saving  we 
are  going  to  collect  clinical  data  in  support  of  paying  bills  because 
you  can't  take  out  the  third  cataract  and  you  can't  do  pregnancy 
tests  on  males  or  whatever  seems  apropos.  And  HCFA,  in  develop- 
ing the  uniform  clinical  data,  said  some  of  these  things,  started  to 
pick  out  some  of  those  things. 

The  trouble  is,  everybody  has  their  own  set  of  clinical  screens, 
and  they  all  require  clinical  data,  and  most  of  our  time  is  not  spent 
finding  the  billing  code,  but  in  gathering  the  supporting  clinical 
data. 

Chairman  Stark.  Don't  you  think  that  statistical  surveys  will 
begin  to  sort  out  the  outliers? 

Dr.  Korpman.  Statistical  surveys  have  the  same  data  acquisition 
problems  

Chairman  Stark.  If  you  are  using  the  standard  system  and  the 
standard  set  of  codes,  won't  you  pretty  quickly  be  able  to  identify 
if  somebody  is  doing  three  times  as  many  C  sections  on  the  average 
per  number  of  patients  in  a  community?  Won't  that  stand  out 
under  some  kind  of  a  sort  and  then  trigger  some  further  investiga- 
tion? 

Dr.  Korpman.  Sure.  And  some  of  those  things  we  do  now. 

I  am  just  pointing  out  that,  for  administrative  capture,  much  of 
the  time  we  spend  and  many  of  the  rejections  are  for  inadequate, 
inappropriate  clinical  data,  and  it  seems  to  remain  the  vast  orphan 
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child  of  the  administrative  simplification  discussion.  Let's  get  the 
procedure  codes  a  little  more  uniform.  That  is  a  good,  important 
thing. 

It  is  just  that  payment,  in  fact  health  care  in  general,  is  not 
about  procedures.  It  is  about  patients.  And  even  from  the  perspec- 
tive of  payment  for  procedures,  it  is  still  about  patients:  Was  this 
the  right  procedure  and  the  right  payment  for  this  patient? 

Much  of  the  legislation  the  last  few  years  has  been  trying  to  get 
better  at  ascertaining  was  this  the  right  procedure  to  pay  for  for 
this  patient  or  the  right  test  or  the  right  exam,  and  that  requires 
something  better  than  "let's  use  a  standard  billing  format,"  al- 
though a  standard  billing  format  is  obviously  an  important  part  of 
that. 

I  thought  you  dealt  with  it  respectably  in  H.R.  200.  That  was 
properly  laid  out. 

Chairman  Stark.  It  doesn't  go  as  far  as  you  would  like  to,  obvi- 
ously, but  it  goes  to  the  limit  of  my  jurisdiction. 

Dr.  KORPMAN.  I  thought  within  the  limit  of  the  jurisdiction  of 
this  committee  it  was  the  appropriate  place  to  say  this  is  the  clini- 
cal data  which  also  must  come  in  so  that  in  a  standard  form  we 
can  begin  to  make  financial  adjudications  as  opposed  to  the  random 
and  poor  way  it  is  done  right  now. 

So  you  can't  do  it  all,  but  I  thought  what  you  did  in  H.R.  200 
was  exactly  the  right  thing. 

Chairman  Stark.  Thank  you. 

Mr.  Houtz,  you  brought  up  the  issue  of  our  stultifying  competi- 
tion. And  if  the  Government  mandates  some  kind  of  a  system  we 
might  not  have  innovation.  I  am  sensitive  to  that,  but  it  seems  to 
me  that  all  we  are  talking  about  is  a  system  that  is  as  restrictive 
as  whatever  system  or  protocol  is  now  accepted  by  the  major  credit 
cards.  They  all  use  the  same  protocol,  and  most  of  them  allow  for 
transferability  of  vouchers. 

And  I  go  back  to  the  Federal  Reserve  which  sets  a  standard  by 
which  banks  will  accept  one  another's  checks  and  in  what  fashion. 
Unfortunately,  the  House  Sergeant  at  Arms  didn't  adhere  to  that 
or  we  wouldn't  be  in  this  soup  we  are  in,  but  that  still  allows  more 
competition  than  you  ever  want  to  see. 

How  many  pieces  of  junk  mail  do  you  want  to  get  from  credit 
card  issuers  or  from  banks  offering  you  a  variety  of  gimmicks  on 
checking  accounts?  And  I  just  hope  we  don't  get  that  mixed  up  be- 
cause I  do  get  some  sense  that  there  are  people  who  have  it  in 
their  psychology  to  resist  any  government  rules,  speed  limits  or  tax 
requirements  or  anything  else.  The  banking  industry  had  a  couple 
hundred  years  to  develop  this  transfer  system,  way  before  comput- 
ers, so  they  kind  of  eased  into  it.  We,  unfortunately,  particularly 
in  the  government  side,  are  way  behind  the  power  curve  on  infor- 
mation data  transfer. 

Do  you  think  that  if  we  just  established  the  protocol — and,  as 
somebody  suggested,  I  would  just  as  soon  make  the  basic  software. 
I  can't  believe  that  that  software  issue  is  very  complex.  The  com- 
petition, it  seems  to  me,  goes  on  in  the  hospital  side  in  manage- 
ment and  how  they  use  the  data,  what  they  do  with  the  money 
after  they  get  it,  which  leaves  a  lot  of  room  for  all  of  you  who  want 
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to  sell  management  programs,  bookkeeping  services  or  sophisti- 
cated accounting  services. 

This  seems  to  me  to  just  be  a  tool  that  would  speed  up  the  proc- 
essing of  claims,  depending  on  what  comes  out  of  health  reform, 
whether  those  are  simpler  claims,  fewer  claims  or  more.  God  help 
us  if  we  get  HIPCs.  This  might  even  make  those  understandable, 
although  I  think  that  is  beyond  the  realm  of  rocket  science  at  this 
point. 

Can  you  live  with  just  that  kind  of  a  simple  structure?  Does  that 
leave  you  enough  room  for  your  competitive  juices  to  flow? 

Mr.  Houtz.  We  are  very  much  in  favor  of  the  standards  being 
established  and  promoted  by  the  Federal  Government.  We  think  it 
is  important  that  the  standards  be  implemented,  and  the  industry, 
we  feel,  is  going  to  do  what  it  is  going  to  do  towards  bringing  elec- 
tronic claims  to  100  percent  during  the  next  4  to  5  years.  I  believe 
that  if  you  people  legislate  it,  it  could  happen  in  2V2,  3  years,  so, 
I  mean,  that  would  be  well  worth  the  effort. 

Chairman  Stark.  Well,  look  at  the  Federal  Reserve.  You  don't 
have  to  join  it,  you  know,  as  a  bank,  but  for  a  lot  of  banks  it  would 
be  very  difficult  not  to.  And  that  is  what  I  would  anticipate  we 
would  do  federally  is  to  say  this  is  how  we  are  going  to  pay  the 
claims.  If  you  don't  want  to,  fine  with  me,  but  if  we  are  paying  a 
third  to  40  percent  of  them  and  people  don't  fight  it,  that  might 
just  be  enough  of  a  standardization  to  get  everybody  else  to  say, 
yeah,  that  is  how  we  will  follow  along.  Maybe  not. 

It  might  take  more  than  that,  and  it  is  a  matter  of,  as  somebody 
had  suggested — Mr.  Spears,  I  think — that  we  don't  let  50  States 
write  50  different  protocols  or  we  would  really  be  in  the  soup.  And 
with  all  due  respect  to  the  wonderful  work  you  are  doing  in  New 
York  State,  unless  it  was  the  New  York  State  system  for  every- 
body. I  suspect  you  would  agree  with  that,  wouldn't  you,  Ms.  Ryan? 

Ms.  Ryan.  Absolutely.  And  we  are  working  with  companies  that 
are  establishing  systems  that  link  nationwide  because  we  have 
many  patients  who  are  residents  of  New  York  that  go  outside  the 
State  and,  in  turn,  have  many  people  from  outside  the  State  that 
come  in. 

Chairman  Stark.  They  all  go  to  Florida,  don't  they?  They  are 
coming  home  now,  though. 

I  want  to  thank  all  of  you.  As  I  say,  this  is  something  that  I 
would  love  to  see  completed  in  this  Congress. 

I  have  to  ask  Mr.  Frost,  have  you  ever  met  Ira  Magaziner? 

Mr.  Frost.  No,  I  have  not. 

Chairman  Stark.  I  read  your  testimony.  You  guys  should  get  to- 
gether. I  think  you  would  find  that  you  have  a  lot  of  ideas  in  com- 
mon. 

Mr.  Frost.  I  would  love  to  have  the  opportunity. 
Chairman  Stark.  With  that,  I  thank  the  witnesses  very  much  for 
their  participation,  and  the  committee  is  adjourned. 
[Whereupon,  at  1  p.m.,  the  hearing  was  adjourned.] 
[Submissions  for  the  record  follow:] 
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Home  Health  Services  &  Staffing  Association 


James  C.  Pyles.  Counsel 
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Powers,  Pyles  &  Sutter,  P.C. 
1275  Pennsylvania  Ave.,  N.W. 
3rd  Floor 


Washington,  D.C.  20004-2404 


Established 


June  1,  1993 


Phone:  (202)  466-6550 
FAX:     (202)  785-1756 


Janet  Mays,  Esq. 

Chief  Counsel  and  Staff  Director 

Committee  on  Ways  and  Means 

U.S.  House  of  Representatives 

1102  Longworth  House  Office  Building 

Washington,  D.C.  20515 

Re:     Statement  for  Printed  Record  of  Health  Subcommittee 


Dear  Ms.  Mays: 

I  represent  the  Home  Health  Services  and  Staffing 
Association  (HHSSA) .     HHSSA  is  an  association  representing  most 
of  the  nation's  leading  proprietary  home  health  providers.     I  am 
submitting  the  following  statement  for  the  printed  record  of  the 
Health  Subcommittee  hearing  on  issues  relating  to  administrative 
simplification,  held  May  25,  1993. 

Excess,  often  unnecessary,  regulation  in  the  health  care 
field  has  resulted  in  excessive  costs  for  health  care  providers. 
Providers  must  pass  these  costs  onto  their  patients,  thus  adding 
to  the  soaring  costs  of  health  care.     To  prevent  this,  HHSSA 
feels  the  government  needs  to  be  more  cost  effective  in  its 
regulation  of  health  care.     Consideration  of  cost  effective 
options  and  mechanisms  for  coordinating  regulation  of  providers 
is  a  necessary  component  of  any  health  reform  legislation. 

If  Congress  fails  to  coordinate  federal  regulation,  it  must 
acknowledge  its  share  of  responsibility  for  the  increasing  costs 
of  health  care.     This  conclusion  is  supported  in  a  recent 
decision  by  the  United  States  Court  of  Appeals  for  the  Seventh 
Circuit.     In  a  concurring  and  dissenting  opinion,  one  judge 
stated  that  "If  Congress  concludes  there  is  a  need  for  two 
federal  agencies  -  in  addition  to  state  agencies  and  professional 
organizations  -    to  exercise  oversight  in  the  health  care  field, 
then  Congress  must  acknowledge  their  responsibility  for 
increasing  the  cost  of  health  care."    See  Home  Health  Services 
and  Staffing  Association  v.  Martin.  C.A.  92-1482   (7th  Cir. 
January  28,   1993)    (Opinion  at  p.  49). 

In  sum,  Congress  should  ensure  that  health  care  regulation 
is  better  coordinated.     In  addition,  HHSSA  recommends  that  until 
the  current  health  care  reform  legislative  debate  is  completed,  a 
moratorium  be  imposed  on  any  new  federal  health  regulations  which 
inflict  additional  net  costs  on  providers. 

Please  do  not  hesitate  to  contact  me  if  you  have  questions 
or  need  further  information. 


Hearing  Held  Mav  25.  1993 


Sincerely, 


James  C.  Pyles 


JCP/DLF/jhl 


1 15D  So.  Saint  Asaph  St..  Alexandria.  VA  22314 
703/836-9863  Fax  703/836-9866 
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University  of  Pittsburgh 

UNIVERSITY  OF  PITTSBURGH  MEDICAL  CENTER 
Vice  President  and  Counsel 


TESTIMONY  BY  GEORGE  A.  HUBER 
VICE  PRESIDENT  AND  COUNSEL 
THE  UNIVERSITY  OF  PITTSBURGH  MEDICAL  CENTER 
BEFORE  THE 
HOUSE  WAYS  AND  MEANS  COMMITTEE 
JUNE  1, 


Mr.  Chairman,  I  am  pleased  to  present  testimony  on  behalf  of  the  University  of 
Pittsburgh  Medical  Center  in  support  of  simplifying  the  administrative  process  in  the  health 
care  industry  before  the  House  Ways  and  Means  Committee.  The  health  care  industry  must 
address  the  issue  of  administrative  inefficiencies  and  this  hearing  serves  as  a  positive  step  in 
that  process. 

The  University  of  Pittsburgh  Medical  Center  supports  administrative  simplifications 
for  several  reasons  including  the  benefits  a  more  stream-lined  approach  would  have  on  the 
accounts  receivable  department  which  is  currently  difficult  to  manage  given  the  length  of  time 
between  billing  for  services  and  receiving  payment.  For  example,  at  the  medical  center,  all 
billings  are  handled  electronically  which  has  significantly  improved  this  process  internally  and 
has  reduced  overhead  costs  thereby  reducing  overall  costs. 

In  addition,  simplifying  the  administrative  process  would  have  a  positive  impact  on  the 
number  of  Full-Time  Equivalents  (FTEs)  currently  needed  to  properly  comply  with  the  various 
regulations  and  requirements  governing  the  multitude  of  payers  associated  with  an  academic 
medical  center.  It  is  very  time  consuming  and  costly  to  operate  a  billing  department  when  staff 
must  be  trained  to  respond  to  so  many  different  guidelines  and  requirements. 

The  University  of  Pittsburgh  Medical  Center  supports  the  concept  of  a  uniform  bill  for 
hospital  services  similar  to  the  "UB-28"  form  that  was  developed  in  the  past  decade.  However, 
in  order  to  obtain  maximum  compliance  in  the  use  of  such  a  form,  it  is  important  that 
representatives  from  various  health  care  providers,  including  academic  medical  centers, 
participate  in  the  development  of  a  standard  bill. 

In  addition,  the  medical  center  is  supportive  of  the  use  of  standardized,  electronic 
health  insurance  cards,  with  appropriate  confidentiality  and  privacy  protections  provided  the 
development  of  such  a  system  includes  the  input  of  all  players  in  the  health  care  industry 
including  providers  of  health  care  services. 

The  health  care  industry  must  address  the  issue  of  rising  costs  through  inefficient 
administrative  processes.  As  mentioned,  the  University  of  Pittsburgh  Medical  Center  fully 
supports  efforts  in  this  direction  and  has  implemented  some  innovative  and  cost  saving 
techniques.  The  medical  center  would  be  pleased  to  work  with  the  Committee  in  the 
development  of  administrative  simplifications  in  any  appropriate  manner. 

Thank  you  for  providing  the  medical  center  with  this  opportunity  to  submit  testimony 
on  this  important  issue. 


3811  O'HARA STREET,  PITTSBURGH,  PA  15213-2593  (412)  647-8470;  647-8471 
FAX  Number  (412)  687-7852 


STATE  REGULATION  OF  PRIVATE  HEALTH 
INSURANCE 


THURSDAY,  MAY  27,  1993 

House  of  Representatives, 
Committee  on  Ways  and  Means, 

Subcommittee  on  Health, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  notice,  at  10:12  a.m.,  in  room 
1310-A,  Longworth  House  Office  Building,  Hon.  Fortney  Pete 
Stark  (chairman  of  the  subcommittee)  presiding. 
[The  press  release  announcing  the  hearing  follows:] 
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FOR  IMMEDIATE  RELEASE 
FRIDAY^  MAY  21,  1993 


PRESS  RELEASE  #13 
SUBCOMMITTEE  ON  HEALTH 
COMMITTEE  ON  WAYS  AMD  MEANS 
U.S.  HOUSE  OF  REPRESENTATIVES 
1102  LONGWORTH  HOUSE  OFFICE  BLDG. 
WASHINGTON/   D.C.  20515 
TELEPHONE:      (202)  225-7785 


THE  HONORABLE  PETE  STARK   (D. ,   CALIF.)/  CHAIRMAN/ 
SUBCOMMITTEE  ON  HEALTH/ 
COMMITTEE  ON  WAYS  AND  MEANS,   U.S.   HOUSE  OF  REPRESENTATIVES/ 
ANNOUNCES  A  HEARING 
ON 

HEALTH  CARE  REFORM: 
STATE  REGULATION  OF  PRIVATE  HEALTH  INSURANCE 


The  Honorable  Pete  Stark  (D.,  Calif.) ,  Chairman,  Subcommittee  on 
Health,  Committee  on  Ways  and  Means,  U.S.  House  of  Representatives, 
announced  today  that  the  Subcommittee  will  hold  a  hearing  on  issues 
relating  to  State  regulation  of  private  health  insurance  on  Thursday, 
May  27,  1993,  beginning  at  10:00  a.m.,  in  room  1310-A  Longworth  House 
Office  Building. 

In  announcing  the  hearing,  Chairman  Stark  said:     "Because  the 
regulation  of  private  health  insurance  is  likely  to  be  a  critical 
component  of  any  health  reform  plan,  I  asked  the  General  Accounting 
Office  (GAO)  to  examine  the  performance  of  the  States  in  the 
regulation  of  private  health  insurance.    This  hearing  will  focus  on 
GAO's  findings  and  examine  the  capacity  of  the  States  to  take  on 
additional  regulatory  responsibilities." 

Oral  testimony  will  be  heard  from  invited  witnesses  only. 

However,  any  individual  or  organization  may  submit  a  written 
statement  for  consideration  by  the  Subcommittee  and  for  inclusion  in 
the  printed  record  of  the  hearing. 

BACKGROUND: 

The  United  States  is  unique  among  major  industrial  nations  in 
not  supervising  its  insurance  industry  at  the  national  level. 
Historically,  the  regulation  of  health  insurance,  like  that  of  the 
insurance  industry  in  general,  has  been  a  State  responsibility.  The 
McCarran-Ferguson  Act  of  1945  affirmed  the  traditional  power  of  the 
States  to  be  the  primary  regulators  of  insurance. 

Most  States  require  that  policy  forms  sold  to  individuals  and 
group  health  insurance  issued  in  the  States'  jurisdiction  be  filed 
with  the  appropriate  regulatory  authority.     State  insurance  laws  also 
require  insurance  companies  to  meet  a  variety  of  requirements  in 
order  to  obtain  a  license  to  do  business.     The  exact  requirements 
vary  from  State  to  State,  but  ordinarily  specify  the  minimum  amount 
of  financial  resources  needed  to  establish  the  solvency  of  an 
insurer . 

Most  States  do  not  regulate  the  premiums  established  by 
commercial  health  insurers,  although  they  generally  require  or  have 
the  authority  to  require  the  filing  of' rates  ?.nd  rate  information  as 
part  of  their  policy  form  filing  and  approval  procedures.  By 
contrast,  most  States  subject  the  Blue  Cross  and  Blue  Shield  plans  to 
some  sort  of  rate  approval  process. 

A  number  of  health  care  reform  proposals  would  assign  an 
extensive  role  to  private  health  insurers.     The  Medicare-f or-all 
approach,  for  example,  anticipates  that  private  insurers  would 
administer  payments  and  supply  supplemental  coverage  for  deductibles, 
copayments,  and  uncovered  benefits.     Employment-based  proposals 
assume  that  private  insurers  would  continue  to  cover  a  substantial 
majority  of  employees  and  their  dependents. 


(MORE) 


4t>y 


-2- 


The  capacity  of  States  to  monitor  and  supervise  health  insurers 
is,  therefore,  likely  to  be  a  significant  issue  during  future 
considerations  of  health  care  reform. 

In  response  to  a  request  from  Chairman  Stark,  the  General 
Accounting  Office  will  present  new  findings  from  a  study  that 
examined  the  organization,  operation,  and  performance  of  the  States 
in  the  regulation  of  private  health  insurance. 

DETAILS  FOR  SUBMISSION  OP  WRITTEN  COMMENTS; 

For  those  who  wish  to  file  a  written  statement  for  the  printed 
record  of  the  hearing,  six  (6)  copies  are  required  and  must  be 
submitted  by  the  close  of  business  on  Thursday,  June  10,  1993,  to 
Janice  Mays,  Chief  Counsel  and  Staff  Director,  Committee  on  Ways  and 
Means,  U.S.  House  of  Representatives,  1102  Longworth  House  Office 
Building,  Washington,  D.C.    20515.    An  additional  supply  of 
statements  may  be  furnished  for  distribution  to  the  press  and  public 
if  supplied  to  the  Subcommittee  office,  1114  Longworth  House  Office 
Building,  before  the  hearing  begins. 

FORKATTIW  REQUIREMENTS: 

Each  statement  presented  for  printing  to  the  Committee  by  a  witness,  any  written  statement  or  exhibit  submitted  for  the 
printed  record  or  any  written  comments  in  response  to  a  request  for  written  comments  must  conform  to  the  guidelines  listed  below. 
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be  referenced  and  quoted  or  paraphrased.  All  exhibit  material  not  meeting  these  specifications  will  be  maintained  in  the 
Committee  files  for  review  and  use  by  the  Committee. 

3.  Statements  must  contain  the  name  and  capacity  in  which  the  witness  will  appear  or.  for  written  comments,  the  name  and 
capacity  of  the  person  submitting  the  statement,  as  well  as  any  clients  or  persons,  or  any  organization  for  whom  the  witness 
appears  or  for  whom  the  statement  is  submitted. 

4.  A  supplemental  sheet  must  accompany  each  statement  listing  the  name,  full  address,  a  telephone  number  where  the  witness 
or  the  designated  representative  may  be  reached  and  a  topical  outline  or  summary  of  the  comments  and  recommendations 
in  the  full  statement.  This  supplemental  sheet  will  not  be  included  in  the  printed  record. 

The  above  restrictions  and  limitations  apply  only  to  material  being  submitted  for  printing.  Statements  and  exhibits  or 
supplementary  material  submitted  solely  for  distribution  to  the  Members,  the  press  and  public  during  the  course  of  a  public  hearing, 
may  be  submitted  in  other  forms. 
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Chairman  Stark.  Good  morning.  The  subcommittee  will  continue 
its  series  of  hearings  on  health  care  reform  intended  to  continue  to 
build  a  foundation  to  work  with  the  administration  to  enact  com- 
prehensive health  care  reform. 

Virtually  all  the  proposals,  with  the  exception  of  the  single-payer 
plan,  envision  a  major  role  for  private  health  insurance.  Under  the 
Medicare-for-all  approach,  which  I  have  favored  for  some  time,  pri- 
vate health  insurers  would  administer  payments  to  providers  and 
would  also  sell  supplemental  or  medigap-type  policies  to  supple- 
ment coverage  for  copayments  and  otherwise  uncovered  benefits. 
Under  an  employment-based  plan,  the  private  health  insurers 
would  continue  to  cover  a  substantial  portion  of  employees  and 
their  dependents,  as  they  do  now. 

Because  the  regulation  of  private  health  insurance  is  likely  to  be 
an  important  component  of  any  health  reform  plan,  and  because 
the  regulation  of  health  insurance  is  currently  a  State  responsibil- 
ity, with  the  exception  of  the  recent  medigap  changes,  I  have  asked 
the  General  Accounting  Office  to  conduct  a  comprehensive  study  to 
evaluate  the  performance  of  the  States  in  regulating  health  insur- 
ance. The  GAO  will  present  a  summary  of  those  findings  here 
today. 

Many  health  care  reform  proposals  would  allow  a  major  role  for 
the  States  in  health  care  reform,  with  varying  degrees  of  Federal 
oversight.  In  my  view,  such  oversight  is  critical  to  the  successful 
implementation  of  a  national  health  care  reform  plan. 

The  summary  of  findings  by  the  GAO  and  testimony  presented 
by  our  other  witnesses  should  further  our  understanding  of  the  cur- 
rent activities  and  the  capacity  of  State  health  insurance  regulators 
as  we  grapple  to  decide  the  proper  role  for  States  in  the  health  care 
reform  process. 

Before  proceeding,  I  want  to  note  that  the  subcommitteee  invited 
the  National  Association  of  Insurance  Commissioners  to  testify  on 
this  important  issue,  but  they  declined  to  appear  today.  That  is  the 
bad  news.  The  good  news,  of  course,  is  that  they  have  been  re- 
placed by  their  former  president,  who  now  pursues  an  honest  living 
as  a  Member  of  Congress.  [Laughter.]  So  we  will  look  forward  to 
the  testimony  from  him. 

I  would  like  to  now  recognize  the  distinguished,  bright,  accommo- 
dating, congenial  ranking  member  of  this  subcommittee,  Mr.  Thom- 
as, for  an  opening  statement. 

Mr.  Thomas.  Thank  you,  Mr.  Chairman. 

I  do  not  normally  react  to  the  chairman's  statement  directly  but, 
rather,  offer  my  own.  But  based  upon  the  content  of  the  chairman's 
opening  statement,  I  would  like  to  make  a  few  remarks  about  what 
we  have  in  front  of  us,  because  I  continue  to  be  somewhat  sur- 
prised by  the  General  Accounting  Office's  studies  that  we  have 
been  looking  at,  apparently  as  a  knowledge  basis  for  moving  for- 
ward. 

I  looked  with  interest  at  the  press  release  that  the  chairman  is- 
sued on  this  hearing,  indicating  that  he  had  "asked  the  General  Ac- 
counting Office  to  examine  the  performance  of  the  States  in  the 
regulation  of  private  health  insurance."  My  understanding  of  a 
study  of  this  type  normally  is  that  you  would  posit  some  degree  of 
criteria  for  performance  so  that  you  could  determine  whether  or  not 


471 

the  States  measured  up  to  that  performance.  Perhaps  you  could  cri- 
tique various  concepts  of  performance,  which  we  could  then  debate 
in  the  subcommittee,  to  go  out  and  test  among  the  States  as  to 
what  we  think  is  a  good  performance  criteria. 

I  don't  believe  any  of  that  was  done  by  the  GAO,  and  what  I  got 
out  of  it  was  a  compilation  of  some  numbers  which,  frankly — and 
we  will  find  out — mean  very  little  to  me.  I  hope  they  mean  more 
to  somebody  else,  because  if  this  is  all  we  have,  then  I  don't  think 
we  have  laid  any  basis  for  examining  just  exactly  what  States  are 
doing. 

The  press  release  goes  on  to  say,  'This  hearing  will  focus  on 
GAO's  findings  and  examine  the  capacity  of  the  States  to  take  on 
additional  regulatory  responsibilities."  If  I  have  ever  seen  a  setup 
coming — I  am  very  interested  in  finding  what  GAO  discovered  in 
terms  of  the  capacity  of  the  States.  It  would  mean  that  they  would 
have  to  examine  the  resources  of  the  States,  the  decisions  of  the 
State  legislators  and  the  Government  bureaucracy  made  not  to  go 
into  particular  areas,  the  reason  why  they  chose  not  to  go  into 
those  areas,  the  areas  they  did  go  into,  why  they  chose  to  go  into 
those  areas.  Because  to  determine  the  capacity  is  to  really  under- 
stand why  the  States  are  doing  what  they  are  doing  rather  than 
a  simple  number  compilation  of  what  they  do. 

For  example,  one  of  the  things  I  found  interesting  in  the  GAO 
study — and  we  will  get  into  it  in  a  minute,  Mr.  Chairman — were 
the  number  of  people  assigned  on  a  full-time  equivalency  in  an 
area  without  any  kind  of  a  foundation  in  terms  of  the  differences 
between  States,  the  makeup  of  industries,  the  activity,  the  size  of 
the  State,  the  problems  that  they  have  had  through  recessionary 
periods,  the  economic  base  of  the  State,  what  has  occurred  nation- 
ally and  internationally  in  terms  of  that  economic  base,  but  simply 
a  compilation  of  numbers,  which,  when  it  is  through,  it  is  interest- 
ing, but  it  certainly  doesn't  lav  any  kind  of  a  basis  for  determining 
performance  or  the  capacity  of  the  States. 

Finally,  Mr.  Chairman,  when  you  say  that  the  National  Associa- 
tion of  Insurance  Commissioners  declined  to  appear,  I  do  think  it 
would  be  fair  to  indicate  that  this  was  not  the  hearing  that  was 
planned  at  this  time;  and  that  when  you  ask  a  national  group  to 
appear,  there  are  a  lot  of  hurdles  they  have  to  go  through  to  get 
clearance  to  speak.  And  I  think  a  more  appropriate  phrase  might 
have  been  that  they  "were  unable  to  attend,  given  the  short  notice 
of  the  calling  of  the  hearing,"  rather  than  to  indicate  that  they  de- 
clined, because  I  believe  that  presents  a  decision  that  they  willfully 
chose  not  to  appear  before  this  subcommittee.  And  I  can't  believe 
anyone  that  was  either  formally  represented  by  the  distinguished 
gentleman  in  front  of  us  or  anyone  who  continues  to  meet  the  very 
difficult  needs  of  the  States  through  organizations  such  as  this 
would  willfully  decline  if  they  had  any  opportunity  in  a  timely  fash- 
ion to  appear  before  us. 

Finally,  let  me  say,  Mr.  Chairman,  that  States  are  doing  what 
States  are  doing  in  large  part  because  of  what  the  Federal  Govern- 
ment has  done  through  the  mid-1970s.  And  just  as  we  carved  out 
a  significant  area  for  States  not  to  be  involved,  I  look  forward  with 
the  chairman  in  working  on  a  structure  to  include  the  States 
through  Federal  legislation  in  a  far  more  meaningful  role,  and  that 
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the  future  of  the  Federal-State  relationship  is  healthy  only  if  the 
Federal  Government  lets  it  be  healthy. 

I  thank  the  chairman  and  look  forward  to  the  testimony  of  the 
witnesses. 

Chairman  Stark.  Are  there  other  comments  or  statements? 
[No  response.] 

Chairman  Stark.  If  not,  it  is  my  pleasure  to  welcome  back  in  a 
somewhat  different  role  than  we  have  seen  him  before  Congress- 
man Earl  Pomeroy  of  North  Dakota.  Prior  to  his  election  to  the 
House,  he  was  the  insurance  commissioner  for  North  Dakota  and, 
much  to  the  relief  of  one  of  our  former  colleagues,  chose  to  run  for 
Congress  rather  than  the  Senate.  He  is  a  past  president  of  the  Na- 
tional Association  of  Insurance  Commissioners.  He  has  testified  be- 
fore us  often,  many  times  being  critical  of  the  way  in  which  insur- 
ance commissioners  perform  their  State-mandated  roles,  many 
times  suggesting  ways  in  which  the  Federal  Government  could  sup- 
plement, complement,  or,  indeed,  supplant  those  roles. 

It  will  be  interesting  to  note,  Earl,  how  you  feel  about  all  these 
things  now  that  you  are  on  the  other  side  of  the  table,  but  we  are 
happy  to  have  you  back  before  the  committee  in  your  new  role.  If 
you  have  prepared  a  written  statement,  we  will  be  happy  to  include 
it  in  the  record.  Why  don't  you  proceed  to  discuss  the  topic  of  the 
day  in  any  manner  you  are  comfortable. 

STATEMENT  OF  HON.  EARL  POMEROY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NORTH  DAKOTA 

Mr.  Pomeroy.  Thank  you  very  much,  Mr.  Chairman.  I  am  de- 
lighted to  be  here  today.  I  do  not  have  a  written  statement,  this 
hearing  coming  as  it  does  in  the  middle  of  rather  hectic  hours  on 
the  Hifi.  I  will  be  happy  to  either  submit  one  following  the  hearing 
or  just  let  the  transcript  stand  for  my  printed  statement. 

The  feeling  I  have  testifying  here  is  that  the  more  things  change, 
the  more  they  stay  the  same.  Another  congressional  hearing,  I  am 
again  talking  about  State  insurance  regulation  and  responding,  in 
part,  to  another  GAO  report,  which  I  just  saw  yesterday  afternoon. 
And  again  the  topic  is  health  insurance. 

I  have,  I  think,  in  each  of  the  last  7  or  8  years  been  before  this 
subcommittee  discussing  this  matter  and  in  similar  contexts. 

There  is  a  very  important  distinction,  however,  marking  this 
morning's  meetings,  and  I  am  not  talking  about  my  new  employ- 
ment. I  am  talking  about  the  fact  that  this  hearing  comes  on  the 
eve  of  a  proposed  national  health  policy.  So  as  we  examine  State 
regulation  and  its  function  in  the  past,  we  are  talking  about  regu- 
lation occurring  in  the  absence  of  a  national  health  policy.  I  think 
that  we  all  anticipate  some  type  of  Federal  or  national  health  strat- 
egy, and  we  must  bear  in  mind  through  the  course  of  today's  hear- 
ings not  just  State  regulation  in  the  context  of  what  was,  but  State 
regulation  in  the  context  of  what  is  to  come. 

A  word  about  my  personal  background,  although  the  chairman 
summarized  it  very  well.  I  was  North  Dakota's  elected  State  insur- 
ance commissioner  for  the  preceding  8  years,  a  position,  I  might 
note,  now  held  by  my  brother.  So  I  continue  to  track  that  depart- 
ment's activities  very  closely.  They  have  gone  downhill,  might  I 
add.  [Laughter.] 
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I  was  also  privileged  to  serve  the  National  Association  of  Insur- 
ance Commissioners  as  vice  president  in  1989  and  president  in 
1990.  In  addition,  I  chaired  many  task  forces  on  health  policy 
items,  including  State  and  Federal  health  legislative  policy  task 
forces.  Two  roles  wherein  I  interacted  with  this  committee  fairly 
significantly  were  as  the  chairman  of  the  Medicare  Supplement 
Task  Force  and  the  Long-Term  Care  Insurance  Task  Force. 

In  my  comments  today,  I  want  to  tell  you  a  bit  about  the  struc- 
ture of  State  insurance  regulation,  talk  about  the  context  of  exist- 
ing State  health  insurance  regulatory  strategies,  talk  about  State 
regulation  within  a  national  health  policy,  and  discuss  what  I  think 
might  be  a  model  for  future  Federal-State  participation  in  the  regu- 
lation of  health  insurance.  That  model  would  be  the  experience  we 
had  with  Medicare  supplement  coverages. 

State  insurance  regulation  began  in  the  mid-1980s.  Its  focus,  of 
course,  was  solvency  regulation.  I  think  continuing  to  the  present 
time,  its  focus  is  still  solvency  regulation.  While  the  GAO  report 
and  testimony  this  morning  will  reflect  critically  upon  the  States' 
ability  to  discharge  this  role,  I  might  note  that  a  review  of  their 
track  record  would  show  that  insurance  regulation  has,  in  my  opin- 
ion, actually  fared  the  best  of  the  financial  services  industries  rel- 
ative to  solvency  failures.  This  reflects,  I  think,  that  this  respon- 
sibility has  not  been  discharged  in  an  entirely  incompetent  manner. 

The  States  have  closely  coordinated  their  approaches,  recognizing 
that  the  States  have  undertaken  something  unique:  State  regula- 
tion of  a  national  commerce — the  insurance  industry. 

In  1871,  nearly  20  years  before  North  Dakota  became  a  State, 
the  States  joined  together  to  form  the  National  Association  of  In- 
surance Commissioners  (NAIC).  This  serves  as  an  entity  for  the 
States  to  closely  coordinate  their  regulatory  activities.  There  are 
quarterly  meetings  of  the  50  commissioners,  as  well  as  many  other 
meetings  of  task  forces  for  the  regulators  to  focus  on  specific  prob- 
lems and  issues. 

As  I  mentioned,  the  primary  historic  thrust  of  insurance  regula- 
tion has  been  solvency.  But  over  the  last  30  years,  we  have  seen 
an  increasing  trend  to  regulate  market  conduct  and,  to  a  degree, 
involving  State  insurance  regulation  in  social  policy  issues.  And  I 
would  say  that  this  is  a  trend  that  continues  to  emerge  at  present. 

The  NAIC  as  a  coordinating  entity,  I  believe,  is  unique  in  terms 
of  State  government  associations.  It  operates  with  an  annual  budg- 
et of  $25  million.  It  has  in  its  employ  probably  in  excess  of  200  in- 
dividuals now.  They  facilitate  the  work  of  the  many  task  forces  but, 
in  addition,  provide  a  level  of  centralized  solvency  analysis  and 
other  support  functions  for  the  States. 

Operating  as  I  did  in  North  Dakota  with  responsibility  for  regu- 
lating a  $1  billion  industry  with  a  staff  that  began  in  the  20s  and 
now  numbers  about  40,  it  would  have  been  very  difficult  for  me  to 
discharge  these  functions  without  the  support  of  the  National  Asso- 
ciation of  Insurance  Commissioners. 

Within  the  health  insurance  industry,  there  are  many  different 
subsets,  and  I  think  we  have  to  note  the  distinctions  in  regulatory 
treatment  as  we  talk  about  various  components  of  the  health  insur- 
ance industry.  There  are,  of  course,  the  self-funded  employer 
groups  authorized  under  ERISA,  a  1974  congressional  act.  As  is 
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mentioned  in  the  GAO  testimony,  this  is  strictly  outside  the  pur- 
view of  State  insurance  regulation,  but  for  a  bit  of  solvency  and 
antifraud  activity  permitted  for  multiple  employer  welfare  arrange- 
ments, small  employer  groups  that  might  band  together  for  self-in- 
surance purposes. 

There  is  employer  group  coverage,  health  insurance  coverage  sold 
within  the  private  insurance  market.  Traditionally,  health  insur- 
ance regulation  has  allowed  some  leeway  in  this  area,  recognizing 
that  the  employers  were  very  well  suited  to  cutting  their  best  ar- 
rangement within  the  insurance  marketplace.  Consequently,  we 
have  not  had  quite  as  hands-on  regulation  of  employer  group  cov- 
erage as  we  have  had  with  the  individual  coverage.  Within  the  in- 
dividual coverage,  there  are  another  two  subsets:  the  senior  citizen 
market,  including  therein  Medicare  supplement  coverages  and 
long-term  care  insurance  coverage,  and  those  products  marketed  to 
individuals,  including  limited  benefit  products. 

The  ERISA  experience,  I  think,  indicates  that  there  can  be  short- 
comings when  State  regulatory  activity  is  preempted  on  a  whole- 
sale basis.  We  have  had  an  unfortunate  amount  of  fraud  and  insol- 
vency activity,  particularly  concerning  those  groupings  of  small  em- 
ployers into  multiple  employer  welfare  arrangements.  States  were, 
in  fact,  given  back  some  authority  in  this  area  because  of  the  prob- 
lems occurring  in  a  totally  unregulated  environment. 

We  have  to  understand  when  we  look  at  the  ERISA  area  that  it 
certainly  cannot  be  said  that  the  U.S.  Labor  Department  has  ac- 
tively stepped  in  to  regulate  what  the  States  have  been  preempted 
from  regulating.  This  has  left  individuals  insured  under  these  self- 
insurance  arrangements  without  even  the  benefit  of  an  unfair 
claims  practice  act.  So  if  a  claim  isn't  paid  when  they  think  it 
ought  to  be,  they  really  have  no  resource  to  turn  to.  I  think  this 
is  an  unfortunate  attribute  of  the  preemption  that  came  along  with 
the  ERISA  legislation. 

GAO  indicates  that  about  25  percent  of  the  individuals  covered 
by  insurance  are  subject  to  State  insurance  regulation  for  health 
insurance  after  adjusting  for  individuals  covered  under  ERISA 
plans  or  those  who  chose  to  pay  for  their  own  care  or  are  unable 
to  obtain  coverage. 

While  traditionally,  as  I  mentioned,  the  States  have  given  some 
leeway  to  the  employer  group  market,  increasingly  the  States  have 
begun  more  active  regulatory  intervention,  particularly  to  address 
abuses  in  rating  formulas  and  other  unfortunate  risk- segmenting 
activities  occurring  in  the  market  that  have  had  the  effect  of  unfair 
trade  practices  in  the  small  employer  group  market. 

In  the  senior  citizen  area,  we  have  basically  a  consumer  popu- 
lation, more  fragile,  more  susceptible  to  abuse,  and  as  a  result,  we 
have  had  a  much  more  active  pattern  of  State  insurance  regulatory 
activity.  Sometimes  this  regulatory  activity  includes  oversight  of 
rates,  forms,  and  the  market  activities  of  the  companies. 

There  has  been  within  this  marketplace  varying  levels  of  inter- 
action with  the  Federal  Government.  In  certain  areas,  like  long- 
term  care  insurance,  to  date  there  has  not  been  articulated  Federal 
standards  for  long-term  care  insurance  and  the  market  conduct 
therein,  but  there  has  been  considerable  Federal  interest.  I  think 
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the  inquiries  and  the  oversight  of  the  Federal  Government  has  had 
a  helpful  role  in  pushing  State  regulatory  activity  along. 

In  other  areas,  such  as  the  Medicare  supplement  market,  we 
have  had  a  whole  pattern  of  minimum  Federal  standards,  and  the 
States  have  been  left  to  execute  what  is  prescribed  as  regulatory 
policy  in  Federal  statute. 

The  State  compliance  in  this  area,  as  I  will  elaborate  on  in  a  mo- 
ment, has  been,  in  my  opinion,  very  thorough  and  conscientious  in 
executing  the  assigned  regulatory  responsibilities. 

There  are  limits  on  State  insurance  regulation  in  the  health 
area.  I  think  that  insurance  regulators  are  technicians.  They  are 
not  social  engineers.  As  we  grapple  with  how  to  solve  the  incredibly 
difficult  health  problems  in  this  country,  including  health  insur- 
ance coverage  problems,  it  is  appropriate,  I  believe,  that  the  execu- 
tive branch  and  the  legislative  branch  design  a  national  policy  and 
socially  engineer  our  way  out  of  this  terrible  fix  that  we  are  in. 
This  is  a  challenge  far  beyond  the  purview  of  State  insurance  regu- 
lation, which  is  focused  on  primarily  solvency  and  market  conduct 
activities. 

Nonetheless,  I  think  that  we  have  seen,  probably  by  default  due 
to  the  absence  of  a  Federal  policy  direction,  very  interesting  things 
occurring  at  the  State  level.  This  reinforces  the  State  role  as  an  in- 
novator and  incubator  of  positive  public  policy  advances.  And  I 
think  that  that  has  occurred  in  many  instances  in  a  concerted  ef- 
fort by  Governors,  legislators,  and  State  insurance  commissioners 
as  they  attempt  to  address  the  critical  health  insurance  problems 
in  their  States. 

I  would  note  that  there  have  been  areas  of  State  health  insur- 
ance activity  that  have  been  dysfunctional  and  have  not  been  ex- 
actly helpful.  I  would  cite  areas  including  mandated  benefits 
passed  in  the  legislature  more  on  the  strength  of  a  provider  group, 
rather  than  a  deliberation  of  whether,  indeed,  the  coverage  is  abso- 
lutely critical  to  a  sound  health  insurance  policy;  and  more  re- 
cently, a  disturbing  trend  to  interfere  with  managed  care.  Restric- 
tions on  utilization  review  and  other  interventionist  types  of  stat- 
utes that  are  pushed,  again,  by  the  medical  provider  community, 
are  dysfunctional  health  insurance  regulation  and  something  that 
is  potentially  problematic  in  that  we  are  trying  to  get  more  cost- 
effective  health  care  and  health  care  reimbursement  strategies. 

I  think  that  the  pattern  of  State  insurance  regulation,  as  noted 
in  the  GAO  study,  reflects  a  wide  variety  of  philosophical  ap- 
proaches to  health  insurance  regulation.  If  I  might  say  a  word  criti- 
cal of  the  GAO  analysis,  I  don't  think  that  GAO  seems  to  hold  in- 
surance regulators  to  a  benchmark  as  if  they  were  approaching  this 
problem  in  a  similar  strategy.  The  States  have  very,  very  different 
strategies  reflecting  very  different  local  circumstances  and  condi- 
tions. And  I  think  that  the  variations  presently  seen  at  the  State 
level  should  not  necessarily  support  a  conclusion  that  the  States 
cannot  respond  to  a  defined  national  regulatory  role  should  it  be 
spelled  out  in  statute. 

In  fact,  in  the  Medicare  supplement  area,  this  is  exactly  what  the 
States  and  the  Federal  Government  have  undertaken. 

During  the  years  I  was  insurance  commissioner,  in  1988,  1989, 
and  1990,  the  Federal  standards  imposed  upon  the  States  and  the 
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National  Association  of  Insurance  Commissioners  changed  in  terms 
of  how  we  ought  to  regulate  the  Medicare  supplement  insurance 
market.  First  there  was  passage  of  the  Medicare  Catastrophic  Care 
Act,  then  there  was  the  unsightly  debacle  of  Chairman  Rostenkow- 
ski  being  chased  down  the  street  by  the  irate  senior  citizens;  and 
then  there  was  the  repeal  of  the  catastrophic  legislation.  And  then 
there  was,  in  fact  

Chairman  Stark.  We  do  not  like  to  rehash  that  very  much  in 
this  committee.  [Laughter.] 

Mr.  Pomeroy.  I  didn't  mention  the  name  of  the  legislation, 
Chairman  Stark. 

Mr.  Thomas.  For  those  of  us  who  were  not  going  up  the  hill  and 
not  coming  down  the  hill,  I  will  extend  any  amount  of  time  you 
want.  [Laughter.] 

Mr.  Pomeroy.  In  point  of  fact,  I,  watching  on  the  sidelines,  did 
not  believe  enactment  of  catastrophic  legislation  was  a  bad  idea.  I 
did  think  its  complete  repeal  1  year  later  was  a  bad  idea,  but  that 
is  beside  the  point.  No  one  was  asking  my  opinion  at  that  point. 

But  what  we  were  doing  was  rewriting  the  minimum  standards 
at  every  stage  of  the  game,  and  under  the  catastrophic  legislation 
environment  we  had  a  totally  different  Medicare  supplement  mar- 
ket. So  we  changed  all  the  rules,  and  all  the  States  enacted  them. 
I  believe  within  1  year  49  of  the  50  States  changed  their  regulatory 
format  for  Medicare  supplement.  Then  we  repealed  it.  We  did  the 
same  thing  in  reverse,  except  we  added  federally  mandated 
consumer  protection  standards,  thereby  substantially  enhancing 
the  consumer  protections  for  senior  citizens.  And  again  all  of  the 
States  quickly  enacted  this  framework. 

In  1990,  however,  a  different  approach  was  taken  and  there  was 
a  decision  at  the  Federal  level.  Congress  specifically  decided  that 
they  wanted  to  approach  a  regulatory  strategy  in  Medicare  supple- 
ment that  included  10  standardized  policy  designs. 

The  National  Association  of  Insurance  Commissioners  was  given 
the  responsibility  to  develop  each  of  those  policy  designs  and  make 
sure  that  they  got  implemented  nationwide.  I,  in  fact,  chaired  the 
committee  that  did  get  those  policy  designs  developed,  and  all  of 
the  States  have  either  now  been  certified  in  compliance  or,  as  I  un- 
derstand it,  are  certifiable  in  compliance  with  this  Federal  regula- 
tion. Again,  this  is  an  area  where  there  is  a  clear  Federal  direction 
and  100  percent  State  participation  in  following  through  with  the 
responsibilities  allocated  to  that  area. 

You  might  think  the  GAO  doing  this  study  at  this  point  in  time 
might  have  contemplated  or  considered  something  about  the  Medi- 
care supplement  experience,  but  you  will  not  find  a  word  of  it  in 
the  report  before  you.  This  is  unfortunately  typical  from  my  experi- 
ence of  GAO  reports.  Back  when  I  was  a  State  regulator,  I  kind  of 
thought  GAO  stood  for  "Get  After  Others."  The  report,  to  para- 
phrase an  old  song:  the  GAO,  "where  always  is  heard  a  disparaging 
word." 

In  their  review  of  State  insurance  regulation,  I  believe  that  a 
common  thread  has  been  to  put  the  most  negative  spin  possible  on 
the  regulatory  activities  underway.  And  it  really  has  disturbed  me 
that  while  State  insurance  regulation  is  far  from  perfect — in  fact, 
it  should  be  mentioned  that  no  regulatory  system  is  perfect — there 
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have  been  some  accomplishments.  Yet,  you  will  not  find  them  re- 
flected to  any  degree  in  any  of  the  GAO  reports  that  I  am  familiar 
with  concerning  State  insurance  regulation. 

In  the  final  analysis,  Mr.  Chairman  and  committee  members,  I 
believe  that  you  will  see  across  this  country  and  across  the  political 
spectrum  a  desire  for  some  State  flexibility  as  we  administer  a  na- 
tional health  policy.  I  have  a  real  belief  that  Bismarck,  N.D.,  might 
know  a  little  bit  more  about  the  specifics  of  what  we  need  for  a 
North  Dakota  health  plan  than  Washington,  D.C.  That  was  my  be- 
lief as  insurance  commissioner.  It  is  certainly  my  belief  as  a  Mem- 
ber of  Congress. 

So  I  believe  State  flexibility  ought  to  be  in  the  plan.  I  am  pleased 
with  the  reports  I  am  hearing  that  there  will  be  some  allowance 
for  State  flexibility.  But  there  is  a  flip  side  to  the  coin.  Where  there 
is  State  flexibility,  there  must  be  State  responsibility  and  account- 
ability. The  States  cannot  on  the  one  hand  ask  for  some  license  and 
then  on  the  other  hand  use  that  as  an  excuse  to  do  nothing — either 
in  the  face  of  strong  provider  opposition  or  insurance  company  op- 
position or  what  have  you. 

So  I  think  that  as  we  look  at  approaching  this  in  the  future,  we 
ought  to  have  a  clear  Federal  direction  of  what  we  expect  from  the 
States — standards,  if  you  will — and  an  ability  to  monitor  and,  in 
fact,  preempt  State  action  if  the  threshold  levels  of  activity  are  not 
brought  forward  at  the  State  level. 

That  concludes  my  comments  and  thoughts,  Mr.  Chairman.  I 
would  be  happy  to  take  any  questions. 

Chairman  Stark.  Would  you  have  the  time  to  vote?  I  have  been 
advised  that  we  have  a  journal  vote.  Would  you  be  able  to  vote  and 
come  back? 

Mr.  Pomeroy.  Of  course. 

Chairman  Stark.  OK.  Why  don't  we  recess  for  10  minutes? 
[Recess.] 

Chairman  Stark.  Earl,  thank  you. 

We  have  gone  through  a  lot  of  this  together,  and  let  me  make 
some  comments  to  set  the  stage  for  my  rhetorical  question  to  which 
I  would  like  you  to  respond.  There  nave  been  a  couple  problems 
that  we  have  seen  not  necessarily  as  the  result  of  the  State  regu- 
lator, but  as  the  State  regulator  relates  to  the  State  executive  and 
the  State  legislature.  And  I  think  it  is  fair  to  say  that  in  some 
cases  the  legislatures  have  refused  to  give  the  regulators  the  au- 
thority that  they  feel  they  need  to  do  their  job. 

I  don't  mean  to  blame  that  on  regulators.  I  just  suggest  that 
that,  in  fact,  is  one  area.  The  other  is  we  still  have  some  NAIC 
model  laws  and  regulations  that  your  group  agreed  to,  that  Con- 
gress supports,  but  I  think  there  are  still  some  States  that  just 
haven't  passed  them.  Whether  they  are  not  going  to  pass  them  or 
can't  pass  them,  I  think  it  is  a  fact  that  they  haven't  come  along 
and  done  it. 

So  I  would  like  to  suggest  that  State  regulators  by  themselves 
are  certainly  not  to  be  considered  the  problem,  but  in  the  context 
of  the  whole  State  approach  to  regulation,  their  problems  may  not 
be  with  us  or  they  may  be  more  in  tune  with  the  State. 

In  defense,  I  guess,  or  in  clarification — I  don't  really  feel  the 
GAO  needs  any  defense — I  don't  suppose  there  is  anybody  in  here 
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who  has  been  audited  more  than  I  have  for  one  reason  or  another. 
None,  I  might  add,  of  which  has  resulted  in  indictments,  but  the 
fact  is  that  auditors  don't  give  a  better  grade  than  zero.  They  do 
not  give  positive  grades,  whether  it  is  CPAs  or  tax  auditors.  You 
don't  get  a  grade  between  1  and  100;  you  just  don't  go  to  jail.  The 
only  comments  you  may  get  are  why  you  didn't  pass  or  what  you 
didn't  do  right.  It  is  like  the  difference  between  analyzing  a  bond, 
which  is  either  safe,  you  are  going  to  get  your  money  back  or  you 
are  not,  unlike  a  stock,  where  you  anticipate  getting  your  money 
back  up  to  1,  10,  100  times  more. 

They  are  very  dour,  dry,  skeptical  people,  and  they  are  not  there 
to  hand  out  brownie  points.  They  are  there  to  point  out  everything 
bad,  and  they  really  aren't  paid  to  point  out  anything  good. 

Now,  I  am  sure  in  their  heart  of  hearts  they  find  much  that  they 
would  like  to  compliment  people  on,  but  if  they  can't  certify  it,  they 
are  not  apt  to  do  it. 

So  I  say  that  I  have  never  looked  at  a  GAO  report  expecting  to 
see  much  of  an  accolade.  It  would  be  a  very  short  report.  I  just  add 
that  for  what  it  is  worth. 

I  am  sure  that  you  are  familiar,  as  the  members  of  the  commit- 
tee are,  with  the  idea  of  HIPCs,  as  a  new  form  of  entity,  indeed 
almost  a  new  form  of  regulation,  if  not  a  new  form  of  a  cooperative 
society  or  insuring  institution.  I  don't  think  it  makes  much  dif- 
ference. But  we  all  generally  have  this  idea  of  what  they  have  in 
mind. 

In  California,  if  you  think  of  HMOs,  which  are  almost  as  foreign 
in  certain  States  in  this  country  as  HIPCs  are  in  every  State  in 
this  country,  we  have  three  different  groups  regulating  them.  The 
California  Department  of  Corporations,  which  my  colleague  from 
California  knows,  doesn't  have  but  a  half  a  dozen  employees.  It  is 
supposed  to  regulate  HMOs,  which  are  legion  and  have  millions  of 
people  as  their  beneficiaries. 

Now,  they,  I  suppose,  look  after  solvency,  although  that  is  un- 
clear. On  the  other  hand,  the  people  from  the  Medicare  standpoint 
aren't  very  much  at  risk.  The  HMO  goes  broke,  and  they  could 
transfer  to  any  other  place  they  want,  and  their  insurance  is  good 
someplace  else.  They  have  lost  their  opportunity  for  medigap,  ex- 
cept that  now  it  is  open  enrollment  under  our  rules.  So  basically 
our  position  is,  what  do  you  care  if  Kaiser  goes  broke?  So  they  go 
broke?  Somebody  else  will  step  in  and  pick  up  the  flag  and  lead  the 
charge. 

Nonetheless,  I  expect  the  experience  we  have  had  in  Florida  and 
southern  California,  where  a  lot  of  providers  were  stuck  with  bad 
debts,  it  is  in  the  public  interest  there.  But  we  have  the  corporation 
commission. 

Then  we  have  the  insurance  commissioner  insofar  as  some  of 
these  plans  have  some  part  of  insurance,  some  actuarial  predictions 
and  reserves  for  the  future.  They  regulate  whatever  they  determine 
is  the  insurance  aspect  of  it. 

Then  the  third  group  that  comes  in  is  the  Department  of  Health 
which  deals  with  quality.  I  am  just  suggesting  that  the  other  49 
States  may  very  well  be  every  bit  as  creative  as  California,  and 
they  are  entitled  to  do  that.  And,  again,  if  the  Congress  and  the 
President  weren't  planning,  I  believe,  to  offer  everybody  in  the 
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country  some  kind  of  coverage  and  access,  we  are  suddenly  going 
to  be  dealing  with,  let's  say,  30  or  40  million  people  who  aren't  now 
in  the  system.  And  they  most  likely  be  connected  with  one  of  these 
regulated  issues. 

You  touched  on  it,  and  I  guess  this  is  what  the  hearing  is  about. 
Just  in  terms  of  staff,  how  in  the  State  of  California  can  a  half 
dozen  guys  in  the  corporation  commission  just  take  care  of  the 
business  they  have,  and  then  go  about  regulating  virtually  a  pro- 
gram that  would  have  to  have  12  million  people  in  it  dealing  with 
20  to  50  different  providers?  It  is  kind  of  a  big  task. 

The  issue  here  is:  How  much  can  you,  as  you  suggest,  delegate? 
How  uniform  ought  the  regulations  to  be  from  State  to  State?  And 
there  I  would  ask  you  to  dwell  on  where  we  are  today.  We  are  in 
the  District  of  Columbia,  and  we  are  very  close  to  Maryland  and 
Virginia.  About  half  the  people  in  this  room  live  in  one  of  those  ju- 
risdictions and  work  in  another.  Each  one  has  an  insurance  com- 
missioner, and  each  one,  unless  there  is  one  universal  HIPC,  might 
have  a  different  HIPC  where  the  employer  is  here  and  the  provider 
is  in  Virginia.  There  we  almost,  it  seems  to  me,  of  necessity  would 
have  to  have  absolute  uniformity  in  how  we  regulate  those. 

So  my  question  is:  Is  there  a  prescribed  area?  And  I  think  my 
feeling  would  be  in  the  area  of  insurability,  solvency  where  they  do 
it  in  other  States.  I  would  be  more  comfortable  in  California,  quite 
frankly,  if  the  solvency  issue,  which  I  think  in  the  insurance  area 
is  merely  the  integrity  of  assets.  I  don't  really  see  other  issues.  You 
get  into  reserves  in  terms  of  casualty  and  life,  but  in  health  it  is 
so  short  that  usually  it  is  3  months,  at  most  a  year,  and  standard 
reserving  techniques  don't  apply. 

Do  you  think  that  we  could  write  into  law  that  you  could  overlay 
for  each  State  if,  in  fact,  we  were  going  to  authorize,  mandate 
HIPCs?  If  we  mandate  the  HIPCs,  ought  we  not  give  a  set  of  guide- 
lines to  each  State  for  regulations?  I  don't  care  whether  it  is  the 
insurance  commissioner  or  a  corporation  commissioner.  But  if  they 
didn't  perform,  the  Federal  Government  would,  in  fact,  have  to  do 
the  regulating  for  them. 

That  is  a  long-winded  kind  of  approach,  but  those  are  the  con- 
cerns I  think  that  are  going  to  hit  us. 

Mr.  Pomeroy.  Mr.  Chairman,  I  think  that  approach  makes  sense 
to  me.  I  reserve  final  judgment  until  getting  a  chance  to  see  this 
plan,  when  we  finally  get  it,  and  contemplate  it  a  bit. 

It  seems  to  me  a  national  health  strategy  is  going  to  go  one  of 
two  ways.  A  Federal  provider  of  coverage  and  maybe  care  would  re- 
quire an  enormous  administrative  structure.  That  would  have  to  be 
developed.  That  does  not  appear  to  be  what  is  likely  to  be  coming 
out  of  the  White  House.  This  private-based  national  health  reform 
package  will  therefore  require  a  substantial  amount  of  attention  on 
regulating  the  private  execution  of  those  areas  reserved  for  the  pri- 
vate sector. 

It  is  going  to  be  different  from  what  we  have  known,  so  I  do  not 
think  you  would  want  to  just  leave  it  to  develop  wholly  autono- 
mously at  the  State  level.  I  think  there  will  need  to  be  some  guid- 
ance and  direction  given  to  State  regulatory  jurisdictions,  and  even 
more  fundamentally  than  that,  assess  what  is  appropriate  for  the 
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States  versus  a  new  Federal  regulatory  presence  in  this  national 
health  plan. 

I  believe  that  State  flexibility  ought  to  be  included.  That  ought 
to  include  a  State  regulatory  role,  and  I  do  not  have  any  objections 
to  notions  of  defined  role  and  expectations  prescribed  in  the  Fed- 
eral Government  with,  in  fact,  a  preemptive  alternative  in  the 
event  that  the  States  do  not  provide  that  threshold  activity  within 
a  reasonable  period  of  time. 

I  have  learned  that  it  is  very  dangerous  to  specify  timeframes. 

Chairman  Stark.  Thank  you. 

Mr.  Pomeroy.  Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Really  that  is  the  answer  I  was  fishing  for. 

Mr.  Thomas. 

Mr.  Thomas.  Thank  you  very  much,  Mr.  Chairman. 

Those  of  us  who  are  in  pursuit  of  a  solution  to  however  we  define 
health  care  problems  I  think  would  have  looked  to  the  advice  of  the 
Chairman  of  the  National  Economic  Advisers  of  the  President,  the 
Secretary  of  the  Treasury,  and  the  Director  of  the  Office  of  Man- 
agement and  Budget,  and  they  recommended  to  the  President  that 
a  phasein  through  the  year  2000  was  the  appropriate  plan  to  take 
if  you  are  looking  to  solve  a  quote,  unquote  problem. 

When  you  want  to  do  it  by — oh,  pick  a  date — June  1996?  There 
may  be  other  reasons  driving  that  timetable  other  than  solving  the 
health  problems. 

And  so  all  of  us  share  a  concern  in  which  a  timeframe  is  selected 
for  what  would  otherwise  be  extraneous  reasons  for  solving  the 
health  care  problem. 

Mr.  Pomeroy,  I  appreciate  your  versatility.  We  do  not  often  have 
members  who  so  quickly,  first  of  all,  cross  the  line.  I  think  that  is 
a  real  plus,  because  you  are  now  offering  not  only  the  insights  that 
you  had  out  in  the  field  on  this  very  subject  matter  and  testifying 
on  one  side  of  the  fence,  but  you  are  on  the  other,  and  you  can 
counsel  us  in  ways  that  perhaps  you  were  constrained  from  coun- 
seling us  in  the  past  and  share  with  us  your  personal  observations 
and  not  just  those  that  you  have  been  instructed  to  present  as 
someone  representing  a  very  broad  conglomeration  of  diverse 
States. 

My  concern  is  that  when  you  start  talking  about  whether  or  not 
States  are  able  to  perform  certain  tasks  and  you  rely  on  studies 
that  supposedly  are  supposed  to  provide  you  with  criteria  to  deter- 
mine performance  of  a  State  or  the  capability  of  a  State  to  perform, 
that  you  had  better  tread  fairly  lightly  in  making  assumptions.  You 
had  better  make  sure  that  you  have  a  very  rigorous  methodology 
that  would  be  subject  to  challenge  to  determine  whether  or  not 
your  assessment  of  a  State's  performance  or  capacity  or  capability 
was,  in  fact,  adequately  measured. 

And  I  think,  based  upon  some  of  the  statements  that  you  made 
earlier,  that  you  might  share  my  concern  about  the  GAO  study.  In 
reading  it,  I  did  not  find  any  real  ability  to  determine  from  the 
work  that  they  had  done  a  performance  capability  level  of  States 
or  the  capacity  of  States  to  perform  particular  functions. 

Would  you  generally  agree  with  that  in  terms  of  the  GAO  study? 

Mr.  Pomeroy.  I  would  generally  agree  with  that.  I  think  that 
clearly  the  GAO  is  assigned  a  number  of  studies,  and  they  invent 
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other  studies  that  they  then  undertake.  Undoubtedly  it  stretches 
their  resources,  although  their  resources  are  considerable. 

I  believe  sometimes  there  has  perhaps  not  been  a  sufficient  sen- 
sitivity at  GAO  that  a  GAO  report  carries  very  substantial  weight 
by  virtue  of  what  it  is  held  forth  to  offer.  Therefore  they  need  to 
be  extremely  careful  about  the  methodology  wherein  they  take 
their  studies,  so  that,  in  fact,  conclusions  that  are  drawn  from  their 
reports  are  reasonably  supported  by  the  data. 

Mr.  Thomas.  I  would  think  that  that  would  be  a  fundamental, 
when  you  draw  conclusions  from  a  report,  that  there  be  some  sub- 
stantiation within  the  report  for  those  conclusions. 

Mr.  Pomeroy.  Yes,  but  

Mr.  Thomas.  I  had  hoped  we  could  have  tasked  them  at  a  slight- 
ly higher,  more  professional  level,  but  I  agree  with  you  completely 
that  in  the  GAO  studies  I  have  seen,  you  cannot  even  deal  with  it 
at  that  level. 

The  other  concern  I  have  is  that  if  they  carry  out  some  kind  of 
accounting  procedure  against  model  statutes  that  had  been  con- 
structed. How  in  the  world,  in  your  opinion,  can  you  compare  the 
number  of  States  who  have  complied  with  some  model  statute  put 
out  by  a  voluntary  association  with  whether  or  not  a  State  will 
have  the  performance  or  capacity  to  carry  out  a  task  assigned  to 
it  by  the  Federal  Government?  Is  there  any  way  to  compare  or  con- 
trast that  information? 

Mr.  Pomeroy.  There  is  no  way  to  compare  or  contrast  that. 
Model  laws  are  not  necessarily  intended  to  be  uniform  laws.  And 
adoption  right  across  the  50  States  was  in  many  cases — I  would 
say  most  cases — never  anticipated  by  the  NAIC  in  placing  the 
model  stamp  on  a  given  regulatory  proposal. 

Mr.  Thomas.  And  so  when  the  chairman,  I  think  quite  rightly, 
identified  GAO  by  primarily  its  middle  name — that  it  is  accounting; 
that  it  is  not  some  kind  of  a  behavioral  studying  structure.  The 
models  that  they  tend  to  use  perhaps  should  be  more  akin  to  audit- 
ing and  debits  and  assets  and  that  sort  of  thing.  Perhaps  it  is  part- 
ly our  fault,  because  we  assume  that  we  want  them  to,  and  there- 
fore we  assume  that  they  tend  to  carry  out  studies  assessing  per- 
formance and  capacity  to  a  certain  extent  when  perhaps  it  is  be- 
yond their  structural  capability,  or  we  have  failed  to  task  them  in 
the  proper  way  in  terms  of  whether  or  not  they  could  carry  out  a 
study  with  the  proper  parameters  and  assumptions  to  truly  deter- 
mine whether  or  not  performance  and  capacity  can  be  measured  by 
virtue  of  the  study  that  they  make. 

Do  you  think  it  is  inherent  in  the  GAO  structure,  or  do  you  think 
it  is  more  the  way  in  which  they  are  tasked  without  a  clear  under- 
standing of  what  needs  to  be  done  on  what  I  would  consider  to  be 
any  normal  professional  behavioral  study  with  the  posited  assump- 
tion, hypothesis,  and  then  determining  if  conclusions  can  be  drawn 
accurately  from  it? 

Mr.  Pomeroy.  Let  me  acknowledge  a  personal  perspective,  as 
one  who  has  been  at  the  receiving  end  of  these  audits,  and  I  will 
acknowledge  some  truth  in  what  the  chairman  says.  An  audit  is 
not  likely  to  be  flattering.  And  so  I  may  have  my  perception  here 
a  little  skewed  by  personal  experience. 

But  I  believe  that  there  are  times  that  more  of  a  
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Mr.  Thomas.  If  the  gentleman  will  allow  me,  that  is  a  danger 
that  frankly  more  Members  of  Congress  ought  to  be  exposed  to.  So 
I  am  looking  forward  to  what  you  say. 

Mr.  Pomeroy.  Thank  you.  I  believe  at  times  there  is  a  tendency 
in  the  GAO's  execution  of  a  report  request,  rather  than  be  entirely 
arms-length  and  objective  when  researching  the  assigned  topic,  to 
have  more  like  a  law  clerk/senior  partner  relationship  where  off 
they  run  and  try  to  give  the  report  that  they  suspect  has  been  re- 
quested. 

I  think  that  if  reports  are  not  very  carefully  monitored  within 
GAO  for  quality  assurance  in  the  execution  of  their  studies  over 
time,  that  this  is  going  to  undercut  the  credibility  of  their  agency 
and,  in  fact,  already  has. 

Mr.  Thomas.  And  then  just  let  me  say  that  if,  in  fact,  this  is  sup- 
posed to  be  a  contest  between  determining  a  State's  capacity  to 
carry  out  some  of  the  tasks  that  may  be  assigned  to  it  in  the  health 
care  reform  program  versus  the  assumed  desirable  opposite,  which 
is  the  Federal  Government's  uniform  control  over  50  States.  I  just 
wonder  what  the  GAO  study  would  look  like  in  terms  of  the  eval- 
uation of  the  Federal  Government  in  terms  of  its  success  in  assign- 
ing a  single  uniform  benefit  plan  and  price  across  the  United 
States,  a  single  required  relationship  between  provider  and  patient, 
a  single  required  relationship  between  doctors,  hospitals,  employ- 
ers, employees,  when  all  of  the  indicators  are  that  people  place  fun- 
damental, in  terms  of  any  changes,  flexibility,  and  choice  and  that 
we  haven't  had  any  study  which  truly  evaluates  an  alternative,  if 
what  you  are  attempting  to  do  is  to  trash  a  State's  ability  to  play 
a  particular  role  in  a  system  without  looking  at  the  alternative,  but 
simply  assuming  that  the  only  thing  you  can  do  is  move  to  the  al- 
ternative, which  is  a  uniform  assignment  from  the  Federal  Govern- 
ment to  reach  across  all  States. 

Mr.  Pomeroy.  Well,  a  GAO  study  typically  is  not  a  comparative 
instrument,  and  that  is  unfortunate,  because  it  is  then  used  in  the 
public  domain,  as  you  mentioned,  trashing  a  given  component  with- 
out really  weighing  the  alternatives. 

No  system  is  perfect,  and  let  me  emphasize  that  the  North  Da- 
kota Insurance  Department,  while  I  was  commissioner,  was  not 
perfect,  and  the  State  insurance  regulatory  activity  was  not  perfect. 
But  I  think  that  it  is  better  as  a  functioning  regulatory  system 
than  some  of  the  exclusively  Federal  alternatives. 

Mr.  Thomas.  So  in  conclusion,  when  we  have  in  front  of  us  a 
study  titled  "Private  Health  Insurance:  A  Wide  Variation  in  State 
Insurance  Departments'  Regulatory  Authority,  Oversight,  and  Re- 
sources", what  would  be  the  best  way  that  you  would  sum  up  the 
value  of  this  material  in  attempting  to  make  a  decision  as  to 
whether  or  not  we  ought  to  task  from  the  Federal  level,  with  some 
uniform  requirements  and  behavioral  models,  a  role  for  the  States 
in  whatever  new  form  we  may  have?  Is  this  a  useful  document  to 
guide  us? 

Mr.  Pomeroy.  No.  I  believe  it  is  a  worthless  document.  This  doc- 
ument is  a  

Mr.  Thomas.  Let  the  record  show  that  I  was  not  attempting  to 
lead  the  witness.  [Laughter.] 
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Mr.  Pomeroy.  This  document  is  a  historic  look  at  State  regu- 
latory activity,  discharged  under  questionably  effective  study  tech- 
niques that  do  not  contemplate  a  national  health  plan  undertaken 
by  this  country. 

Mr.  Thomas.  I  thank  the  gentleman,  because  I  know  that  some 
of  the  statements  may  be,  you  know,  in  part  difficult  to  make  be- 
cause of  the  need  to  deal  with  relationships  in  your  new  position, 
but  I  really  appreciate  your  honesty  and  forthrightness,  because  we 
are  looking  to  solve  problems. 

I  am  not  looking  to  June  of  1996  to  solve  it.  I  am  looking  to  the 
resources  of  the  United  States  and  its  people  to  solve  the  problem. 
And  I  cannot  believe  that  someone  does  not  believe  that  there  is 
a  valuable  resource  in  the  States  in  a  role  in  terms  of  a  new  health 
program. 

And  I  thank  the  gentleman  very  much. 

Mr.  Pomeroy.  Thank  you,  Mr.  Thomas.  I  have  about  60,000  un- 
insured North  Dakotans  that  I  represent,  and  the  only  timetable 
they  are  thinking  about  is  getting  them  coverage  in  a  meaningful 
way  just  as  fast  as  possible,  and  many  of  the  nuances  we  wrestle 
with  are  of  very  little  concern  to  them.  They  want  something  done 
fast. 

I  might  also  add  that  the  chairman  and  I  have  enjoyed  a  lively 
dialog  on  these  topics  over  the  past  several  years,  and  the  chair- 
man did  extend  his  invitation  for  me  to  testify  here  today.  I  know 
that  the  chairman  contemplated  candor,  and  I  appreciate  very 
much  the  chairman's  invitation  to  share  my  observations. 

Chairman  Stark.  Mr.  Grandy. 

Mr.  Grandy.  Well,  gee  whiz,  Mr.  Chairman,  if  the  document  is 
worthless,  there  is  not  much  to  talk  about,  then.  [Laughter.]  What 
is  your  favorite  color.  Earl?  [Laughter.]  Are  you  going  to  do  some 
Norwegian  jokes  while  you  are  here?  [Laughter.]  Well,  I  guess 
what  I  will  have  to  do — and,  of  course,  I  am  a  big  supporter  of  GAO 
studies;  we  used  one  in  the  bank  scandal.  [Laughter.]  But  who 
cares?  Those  guys  are  not  in  Congress. 

Let  me  fall  back  on  your  expertise  as  a  former  commissioner, 
which  I  must  say  in  all  seriousness  that  your  testimony  was  far 
more  illuminating  than  the  study,  and  because  of  that,  I  want  to 
get  some  of  your  thoughts  about  the  whole  relationship  between 
State  flexibility  and  the  Federal  Government's  role  when  we  get  to 
a  grand  design  for  health  care  reform. 

One  of  the  sticking  points,  at  least  on  our  side  of  the  aisle,  has 
been  how  do  you  reconcile  federally  decided  and  legislated  global 
budgets  on  an  annual  basis  with  State  flexibility  for  delivery  of  the 
product  and  determination  of  benefits? 

Do  you  have  any  thoughts  on  how  you  put  together  a  kind  of 
Federal  budget,  whether  it  is  price  controls  or  a  global  budget  or 
both,  and  then  pass  back  the  responsibilities  of  administration  and 
supposedly  creation  and  innovation  at  the  State  level?  I  mean,  is 
one  in  competition  with  the  other,  or  is  there  a  way  to  put  them 
together  to  make  an  effective  solution? 

You  talked  about  the  demographics  in  Bismarck  probably  being 
a  little  different  than  they  are  in  the  greater  Washington  area.  I 
would  have  to  agree  with  that. 
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How  do  you  do  that,  then?  I  mean,  if  you  have  a  Federal  budget, 
if  you  have  a  global  budget,  if  you  have  price  controls,  are  you  so 
hamstrung  at  the  State  level  that  you  cannot  implement  a  product 
that  will  be  advantageous  to  your  constituents,  particularly  the 
60,000  that  do  not  have  anything,  or  is  there  a  way  to  put  those 
two  concepts  together? 

Mr.  Pomeroy.  Mr.  Grandy,  I  believe  there  is  a  way  to  put  those 
two  concepts  together.  I  have  reluctantly  concluded  that  competi- 
tion alone  cannot  be  anticipated  to  hold  down  costs  because  the  rel- 
ative competitiveness  of  the  health  insurance  market  varies  greatly 
across  the  country. 

In  the  Twin  Cities,  not  far  from  North  Dakota,  we  see  Minneapo- 
lis/St. Paul,  a  dynamic  marketplace  driven  by  large  employer  com- 
petition that  has  pushed  HMO  financing  and  care  delivery  to  the 
forefront. 

Just  300  miles  to  the  west,  you  get  North  Dakota,  where  you  do 
not  have  the  presence  of  large  employers.  You  do  not  have  any 
HMO  medical  care  delivery  and  financing  to  speak  of.  And  you 
really  do  not  have  the  competitive  forces  that  in  metropolitan  areas 
have  had  a  tendency  to  force  the  system  into  more  cost-effective 
care  delivery.  And  so,  then,  in  a  system  like  North  Dakota,  you 
have  very  ineffective,  very  inefficient,  from  a  cost  standpoint,  care 
delivery.  High-quality  care,  but  very  expensive. 

I  think,  therefore,  that  when  you  do  not  have  the  large  employer 
presence  representing  a  major  purchasing  entity  of  health  insur- 
ance services  and  therefore  requiring  more  cost-effective  care  deliv- 
ery, you  do  need  a  governmental  intervention  of  some  r.ort. 

Looking  across  the  country,  while  there  are  areas  of  substantial 
State  innovation,  there  are  perhaps  a  greater  number  of  areas 
where  the  States  clearly  can  use  some  help,  and  I  think  that  is  the 
case  in  North  Dakota. 

I  look  for  a  Federal  plan,  therefore,  that  does  help  where  com- 
petition is  not  driving  care  delivery  to  more  cost-effective  vehicles, 
a  Federal  system,  including  a  greater  governmental  role,  to  push 
the  system  in  that  direction. 

Mr.  Grandy.  In  that  Federal  system,  do  you  see  a  new  redefined 
role  for  multiemployer  welfare  arrangements  or  multiemployer 
health  care  arrangements,  whatever  we  want  to  call  them,  mindful, 
of  course,  that  they  have  a  bad  reputation  based  on  some  of  the 
abuses  that  they  have  been  rightly  accused  of? 

It  has  been  my  experience,  first  as  a  member  of  the  Education 
and  Labor  Committee,  which  has  jurisdiction  over  MEWAs,  and 
now  this  committee,  that  there  is  a  potential  for  pooling  among 
these  multiemployer  welfare  arrangements.  But  the  regulation  has 
been  shoddy  and  somewhat  slapdash,  and  it  seems  to  me  there  is 
probably,  if  they  are  going  to  exist,  a  Federal  oversight  role  on 
some  of  these  smaller  pooling  mechanism,  which  I  think,  at  least 
in  some  of  the  communities  I  represent,  would  be  perhaps  a  more 
popular  choice  than  a  large  HIPC  or  purchasing  organization. 

Do  you  agree? 

Mr.  Pomeroy.  No,  I  do  not  necessarily  agree.  In  coming  from  a 
district  where  you  would  virtually  describe  99  percent  of  the  em- 
ployers as  small  employers,  I  am  intrigued  by  the  concept  of  a  pur- 
chasing cooperative,  including  providing  some  staffing  and  support 
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services  and  data  collection,  which  will  allow  the  employers  within 
this  collective  purchasing  arrangement  to  make  a  level  of  purchas- 
ing decisions  that  is  more  sophisticated  and  better  serves  their 
needs  than  they  have  been  able  to  do  otherwise,  mostly  with  the 
multiple-employer  welfare  arrangements.  I  believe  those  arrange- 
ments are  strung  together  by  promoters  of  a  health  insurance  pool, 
and  as  we  have  seen  and  as  you  noted,  those  promoters  have  not 
always  been  ethical,  causing  a  lot  of  trouble  in  that  area. 

I  think  a  larger,  better  supported  collective  purchasing  arrange- 
ment might  be  a  positive  development. 

Mr.  Grandy.  So  in  other  words,  what  you  would  do  is  incorporate 
the  MEWA  into  the  larger  pooling  mechanism. 

Mr.  Pomeroy.  Yes,  I  would. 

Mr.  Grandy.  Let  me  see  if  I  can  follow  that.  Assuming  that  you 
would  weed  out  all  the  unscrupulous  promoters  if  you  had  a  larger 
entity  that  was  controlling  more  of  the  market,  there  would  be  less 
chance  for  mischief  if  you  have  some  of  these  guys  operating  at  the 
margins  precluded  from  getting  in? 

Mr.  Pomeroy.  That  is  my  belief. 

Mr.  Grandy.  Well,  I  guess  I  would  have  to  say — and  this  may 
be  just  a  parochial  comment,  because  as  you  may  be  aware,  there 
is  a  rather  substantive  insurance  industry  in  the  State  of  Iowa,  and 
not  all  of  these  guys  are  necessarily  promoters — I  would  hope  that 
when  we  get  to  some  kind  of  determination  of  what  the  Federal 
role  is,  there  is  opportunity  for  large  and  small. 

I  see  the  need  for  oversight,  because  there  clearly  have  been 
MEWAs  that  have  been  set  up  to  grab  premiums  and  not  provide 
benefits,  and  they  have  been  insolvent,  and  they  have  been  nothing 
more  than  scams. 

But  that  is  not  to  say  that  the  concept  itself,  I  think,  is  flawed. 
I  think  the  oversight  has  been  flawed.  I  think  to  some  degree  it 
was  impossible  for  States  to  regulate  them  because  they  moved 
around  so  much. 

But  I  would  hope  that  under  some  kind  of  Federal  omnibus  plan, 
there  would  be  a  potential  for  smaller  communities  that  perhaps 
might  not  want  to  latch  onto  something  that  is  run  by  one  of  the 
Big  Five,  to  perhaps  form  their  own  purchasing  agreement,  even  if 
it  went  up  and  down  the  Main  Streets  of  towns,  the  likes  of  which 
you  normally  represent.  I  mean,  I  assume  you  and  I  have  a  similar 
district,  in  that  your  biggest  town  is  what,  Bismarck? 

Mr.  Pomeroy.  Fargo. 

Mr.  Grandy.  Fargo,  OK  My  biggest  town  is  Sioux  City.  They  are 
roughly  about  the  same  size.  Normally  your  communities  are  some- 
where between  2,500  and  less;  is  that  not  true? 

Mr.  Pomeroy.  Yes. 

Mr.  Grandy.  Well,  I  would  hope  that  there  would  be  some  kind 
of  possibility  that  some  of  these  smaller  communities  could  be  al- 
lowed to  band  together  rather  than  necessarily  have  to  latch  onto 
the  great  purchasing  organizations  that  I  think  will  grow  out  of 
this  thing. 

I  guess  I  have  some  concerns  as  to  what  is  the  difference  in  regu- 
lation if  you  just  move  from  public  sector  regulation  to  huge  private 
sector  regulated  entities? 
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I  keep  thinking  of  the  railroads  when  I  think  about  this.  You  are 
going  to  wind  up  with  captive  shippers,  no  matter  what. 
Mr.  POMEROY.  That  is  a  frightening  prospect.  [Laughter.] 
I  have  high  regard  for  the  Iowa  insurance  industry.  They  are  not 
principally  involved  in  the  business  of  MEWA  promotion,  I  assure 
you. 

Mr.  Grandy.  I  know  that. 

Mr.  Pomeroy.  I  look  forward  to  having  the  White  House  health 
plan  before  us  and  think  these  discussions  will  be  much  more  pro- 
ductive when  we  have  a  clear  proposal. 

Over  the  last  several  years,  I  have  been  involved  in  a  variety  of 
hearings,  seminars,  discussions.  Without  focused  leadership,  health 
care  in  this  country  really  has  not  gone  anywhere.  I  think  that  un- 
doubtedly there  will  be  much  in  this  plan  to  question  and  pick 
apart,  but  at  least  we  will  have  a  starting  point  for  our  discussions, 
and  we  will  have  the  emerging  national  health  policy  underway.  I 
think  that  that  will  be  a  very  substantial  development  and  make 
discussions  like  this  much  more  productive. 

Mr.  Grandy.  Well,  I  look  forward  to  those  discussions. 

Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Thank  you.  Earl,  thank  you  very  much. 

Mr.  Pomeroy.  Thank  you  very  much,  Mr.  Chairman. 

Chairman  Stark.  The  committee  will  recess  for  about  3  minutes, 
and  we  will  give  the  next  witnesses  time  to  don  their  bulletproof 
vests  and  timidly  approach  the  witness  table.  [Laughter.] 

[Recess.] 

Chairman  Stark.  The  committee  will  reconvene. 

I  would  like  to  welcome  Leslie  Aronovitz,  Associate  Director  of 
Health  Financing  Issues  of  the  Human  Resources  Division  of  the 
U.S.  General  Accounting  Office,  John  C.  Hansen,  Assistant  Direc- 
tor of  Health  Financing  and  Policy  Issues,  and  Paul  Alcocer,  Senior 
Evaluator  of  the  Denver  Regional  Office. 

It  is  my  intention  to  see  that  by  the  close  of  business  today,  Ms. 
Aronovitz,  you  receive  a  copy  of  the  testimony  relating  to  the  pre- 
vious witness. 

I  am  not  sure  the  accuracy  was  questioned.  It  may  have  been 
conclusions,  but,  again,  I  would  like  to  have  you  have  that  oppor- 
tunity. I  know  it  is  the  policy  of  the  GAO,  when  any  of  our  entities 
are  criticized  or  indeed  when  any  outside  private  organizations 
come  under  your  purview,  they  are  given  a  chance  to  respond,  and 
it  would  seem  to  me  what  is  sauce  for  the  goose  ought  to  be  sauce 
for  the  gander. 

I  am  inclined  to  think,  to  the  extent  my  opinion  makes  any  dif- 
ference, that  the  insurance  regulators  of  the  50  States  of  the  Unit- 
ed States  are  handmaidens  of  the  insurance  companies  and  have 
not  prevented  some  of  the  most  disastrous  regulatory  failures  lead- 
ing to  the  loss  of  pensions  for  many  thousands  of  employees  in 
California,  the  demise  of  several  major  life  insurance  companies, 
causing  untold  loss  of  jobs  and  loss  of  financial  savings.  Indeed,  the 
Congress  and  administration  have  failed,  it  seems  to  me,  to  raise 
that  issue. 

I  would  precede  your  testimony  with  a  question.  I  don't  know 
whether  any  of  you  can  answer  it.  The  Chair  would  submit  the 
proposition  that  if  the  life  insurance  industry  in  this  country  today 
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had  to  mark  their  investment  portfolios  to  market,  they  would  all 
be  bankrupt,  and  that  is  something  that  in  my  opinion  is  an  im- 
peachment of  every  insurance  regulator  in  this  country,  not  to  call 
attention  to  the  consumers  of  this  country  who  are  being  arguably 
hoodwinked  into  investing  their  money  in  corporations  that  are  to- 
tally unsafe  by  any  financial  standards.  And  for  anybody  to  criti- 
cize the  General  Accounting  Office  for  being  somewhat  harsh  on  a 
group  who  have  failed  to  perform  their  duties  with  such  dereliction 
of  duty  somehow  doesn't  seem  appropriate. 

Are  any  of  you  willing  individually  to  indicate  whether  or  not 
there  is  any  information  supporting  the  Chair's  statement  that,  in 
his  opinion,  most  insurance  companies  would  be  bankrupt,  if  they 
had  to  value  their  investments  as  we  do? 

STATEMENT  OF  LESLIE  G.  ARONOVTTZ,  ASSOCIATE  DIRECTOR, 
HEALTH  FINANCING  ISSUES,  HUMAN  RESOURCES  DIVISION, 
U.S.  GENERAL  ACCOUNTING  OFFICE,  ACCOMPANIED  BY 
JOHN  C.  HANSEN,  ASSISTANT  DIRECTOR,  HEALTH  FINANC- 
ING AND  POLICY  ISSUES;  PAUL  D.  ALCOCER,  SENIOR  EVAL- 
UATOR,  DENVER  REGIONAL  OFFICE,  AND  LARRY  CLUFF, 
ASSISTANT  DIRECTOR,  ECONOMIC  ANALYSIS  GROUP  AND 
INSURANCE  ISSUES,  GENERAL  GOVERNMENT  DIVISION 

Ms.  Aronovitz.  Mr.  Chairman,  before  I  answer,  I  would  like  to 
first  introduce  to  you  the  gentleman  on  my  far  right.  His  name  is 
Larry  Cluff,  and  he  has  managed  cur  insurance  work  for  many 
years.  He  is  in  a  different  part  of  our  organization,  and  he  can  com- 
ment on  your  question. 

Chairman  Stark.  Please. 

Mr.  Cluff.  Mr.  Chairman,  thank  you  for  the  opportunity  to  be 
here  today. 

I  would  answer  your  question  by  saying  that  no  one  knows  the 
answer  to  your  question,  including  the  State  insurance  regulators, 
because  the  State  regulators  do  not  ask  for  the  information  that 
would  allow  them  to  answer  that  question.  In  fact,  information  is 
provided  by  insurance  companies  in  a  way  that  obscures  the  true 
underlying  value  of  the  assets  that  are  held  by  insurance  compa- 
nies, and,  therefore,  it  is  not  possible  to  know  the  answer.  It  is  not 
unreasonable,  however,  to  believe  that  some  companies  would  be 
insolvent  on  a  market  value  basis. 

Chairman  Stark.  Let's  try  one  more.  If  you  knew,  and  I  suspect 
you  could  ascertain,  what  the  value,  say,  of  a  class  of  assets — let's 
just  take,  for  example,  real  estate  or  real  estate  loans — were  5 
years  ago,  would  it  take  a  rocket  scientist  to  make  a  conservative 
estimate  that  those  same  assets  might  have  depreciated  by  10,  20, 
30  percent,  assuming  that  they  were  not  so  unique  as  to  nave  the 
only  few  good  real  estate  assets  left  in  the  country?  Are  there  some 
broad-gauge  assumptions  that  might  be  made? 

Mr.  Cluff.  I  believe  that  everyone  is  aware  of  what  has  hap- 
pened to  real  estate  markets  in  the  country,  sir. 

Chairman  Stark.  And  so  it  would  not  take,  again,  a  great  deal 
of  deciphering  to  figure  out  that  if  20  percent  of  the  total  assets  of 
a  life  insurance  company  were  in  real  estate,  and  that  real  estate 
on  average  had  dropped,  let's  be  generous  and  say,  25  percent,  that 
the  value  of  the  assets  of  that  company  were  down  5  percent.  If 
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their  capital  wasn't  5  percent,  they  would  be  pretty  close  to  insol- 
vency, wouldn't  they? 

Mr.  Cluff.  That  seems  a  reasonable  calculation,  sir. 

Chairman  Stark.  But  you  are  saying  the  insurance  commis- 
sioners don't  make  that? 

Mr.  Cluff.  No,  sir,  I  do  not  believe  they  do,  in  general. 

Chairman  Stark.  Well,  so  much  for  the  security  of  the  rock. 

With  that,  why  don't  you  proceed.  Your  tarnished  testimony  will 
appear  in  the  record  in  its  entirety.  Why  don't  you  proceed  to  en- 
lighten me  or  defend  your  good  department  in  any  manner  that  you 
are  comfortable,  Ms.  Aronovitz. 

Ms.  Aronovitz.  Thank  you  very  much. 

We  are  pleased  to  be  here  today  [laughter]  to  discuss  the  results 
of  our  survey  on  how  State  insurance  departments  regulate  health 
insurance,  the  resources  they  commit  to  these  efforts,  and  the  im- 
plications health  care  reform  could  have  on  their  regulatory  roles 
and  responsibilities. 

Mr.  Chairman,  I  feel  obliged  to  immediately  respond  to  the  con- 
cerns expressed  about  our  study,  but  I  will  proceed  to  talk  about 
our  survey  results,  with  the  reassurance  that  the  scope  of  our 
study  will  be  clarified  later  in  this  hearing,  and  we  will  obtain  the 
transcript  at  a  later  date  and  respond  to  it. 

State  insurance  departments  have  played  an  important  role  in 
previous  State  efforts  to  address  problems  with  the  cost  and  avail- 
ability of  health  insurance.  Because  most  national  health  care  re- 
form proposals  include  provisions  that  could  fundamentally  change 
the  health  insurance  marketplace,  States  and  their  insurance  de- 
partments could  play  a  large  role  in  enforcing  new  requirements, 
should  any  of  these  proposals  be  adopted. 

In  our  study,  we  determined  the  portion  of  the  health  insurance 
market  that  is  regulated  by  State  insurance  departments.  We  will 
report  baseline  data  on  department  standards,  regulatory  respon- 
sibilities, budget  and  staff  resources  committed  to  regulating  health 
insurance,  and  will  point  out  the  key  activities  that  they  perform. 

To  address  these  issues,  we  conducted  a  questionnaire  survey  of 
the  50  State  insurance  departments  and  the  District  of  Columbia. 
We  received  responses  from  every  State  except  Mississippi,  and  vis- 
ited insurance  department  officials  in  seven  States.  Those  were 
California,  Colorado,  Illinois,  New  York,  Texas,  Vermont,  and  Vir- 
ginia. 

Although  the  departments  are  responsible  for  overseeing  health 
insurers  and  protecting  consumers,  their  authority  extends  only 
over  a  part  of  the  market.  Also,  we  found  that  their  role  in  health 
insurance  regulation  is  affected  by  their  legal  framework  and  busi- 
ness regulation  philosophy. 

Finally,  the  resources  State  legislatures  allocate  to  their  insur- 
ance departments  and  the  proportion  the  department  dedicates  to 
regulating  health  insurance  vary  widely  among  States. 

About  34  percent  of  the  Nation's  health  expenditures  are  paid  for 
out  of  pocket  by  individuals  or  through  self-insured  employer 
health  plans.  Todav,  self-insured  plans  regulated  under  ERISA 
cover  about  half  of  all  U.S.  workers.  Also,  about  42  percent  of 
health  care  is  funded  and  regulated  at  the  Federal  level  through 
programs  such  as  Medicare  and  CHAMPUS,  and  jointly  by  Federal 
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and  State  agencies  for  programs  such  as  Medicaid.  Therefore,  only 
about  24  percent  of  health  care  is  paid  for  by  private  health  insur- 
ance that  is  regulated  by  State  insurance  departments. 

To  carry  out  their  regulatory  responsibilities,  insurance  depart- 
ments estimated  that  in  1991,  they  devoted  about  24  percent  of 
their  1991  resources,  on  average,  to  regulating  health  insurance. 
This  is  just  an  estimate.  It  is  a  soft  number  that  is  very  difficult 
to  determine,  because  State  insurance  departments  are  not  orga- 
nized in  a  way  that  groups  the  health  regulation  activities  all  in 
one  place. 

We  also  found  that  estimates  of  individual  resource  commitments 
varied  widely  among  the  different  States,  ranging  from  4  to  57  per- 
cent of  their  overall  insurance  regulatory  budgets.  In  terms  of  staff, 
the  28  States  that  could  answer  our  survey  questionnaire  esti- 
mated that  the  number  devoted  to  regulating  health  insurance 
ranged  from  1  full-time  equivalent  to  153,  with  a  median  of  about 
18  staff  members.  Some  22  States  could  not  answer  the  question, 
primarily  because  of  the  way  their  insurance  departments  are  orga- 
nized. 

States  try  to  protect  consumers  through  a  variety  of  regulatory 
activities.  They  monitor  the  financial  solvency  of  companies,  they 
perform  rate  and  policy  form  reviews,  and  they  investigate 
consumer  complaints.  Those  are  the  main  functions. 

With  regard  to  monitoring  solvency,  we  found  that  the  number 
of  health  insurer  failures  nationwide  has  increased  since  the  mid- 
1980s,  and  when  this  happens,  the  results  can  be  catastrophic. 
State  insurance  departments  responding  to  our  survey  reported 
that  in  1991  they  liquidated  46  companies.  These  were  predomi- 
nantly in  four  States,  Illinois,  Louisiana,  Pennsylvania,  and  Texas. 
Officials  told  us  that  the  six  companies  that  were  liquidated  in 
Texas  had  insured  over  20,000  residents.  They  could  not  determine 
for  us  how  many  of  these  people  could  not  get  other  health  insur- 
ance based  on  a  preexisting  condition  or  the  cost  of  the  health  in- 
surance. 

Past  GAO  work  has  also  raised  serious  questions  about  the  effec- 
tiveness of  States'  efforts  to  monitor  insurer  solvency.  This  will  con- 
tinue to  be  a  major  challenge  for  the  States,  whether  there  is 
health  reform  or  not. 

In  regard  to  other  insurance  department  key  functions,  our  sur- 
vey found  wide  variations  in  the  practices  and  procedures  used  to 
approve  premium  rates,  review  policy  forms,  and  handle  and  inves- 
tigate consumer  complaints. 

For  example,  in  approving  rates,  several  insurance  departments 
require  detailed  rate  submissions  which  must  be  approved  before 
the  rate  can  be  used.  Insurance  departments  in  six  other  States  do 
not  routinely  receive  premium  information  for  first-time  rates,  and 
four  don't  receive  it  for  increases  or  changes  in  a  rate  once  a  policy 
is  in  existence.  Several  other  States  require  companies  to  file  rates, 
but  do  not  have  the  authority  to  regulate  the  insurance  premiums. 

Our  study  did  not  make  conclusions  about  the  performance  of 
any  insurance  department.  Such  an  assessment  would  have  re- 
quired us  to  obtain  criteria  for  many  areas  such  as  States'  regu- 
latory framework,  the  economic  climate  in  the  State,  and  the  num- 
ber of  domestic  insurers  that  are  in  the  State.  Our  comments  on 
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solvency,  where  we  do  have  some  discussion  of  how  well  States  are 
working,  are  based  on  a  vast  body  of  work  that  we  have  performed 
over  the  last  decade. 

Also,  in  the  context  of  this  study,  we  do  not  advocate  any  ap- 
proach to  insurance  regulation.  We  are  only  pointing  out  that  there 
is  a  lot  of  variety  in  the  way  States  currently  regulate  health  insur- 
ance, in  their  regulatory  philosophies,  the  resources  they  commit, 
and  the  activities  that  they  perform.  Therefore,  as  the  Congress 
analyzes  various  reform  proposals,  we  believe  it  needs  to  consider 
what  role  State  insurance  departments  will  play  in  enforcing  any 
new  requirements. 

A  reform  plan  should  clearly  specify  what  State  insurance  de- 
partments are  expected  to  do  to  carry  out  their  responsibilities. 
These  expectations  need  to  consider  the  wide  variations  in  State 
departments'  legal  authority,  regulatory  activities  and  resources,  to 
make  sure  that  whatever  States  need  to  do  in  the  future,  they  have 
the  necessary  enforcement  tools  to  carry  that  out. 

That  concludes  my  formal  statement.  I  would  be  happy  to  answer 
any  questions  that  you  might  have. 

[The  prepared  statement  and  attachments  follow:] 
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TESTIMONY  OF  LESLIE  G.  ARONOVITZ 
U.S.  GENERAL  ACCOUNTING  OFFICE 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

We  are  pleased  to  be  here  today  to  discuss  the  results  of  our 
survey  of  how  state  insurance  departments  regulate  health 
insurance,  the  resources  they  commit  to  these  efforts,  and  the 
implications  health  care  reform  could  have  on  their  regulatory 
roles  and  responsibilities . 

The  rapidly  rising  cost  of  health  insurance  and  the  growing 
number  of  uninsured  have  pushed  the  debate  over  health  care 
reform  to  the  forefront.     State  insurance  departments  have  played 
an  important  role  in  previous  state  efforts  to  address  problems 
with  the  cost  and  availability  of  health  insurance.     Because  most 
national  health  care  reform  proposals  include  provisions  that 
could  fundamentally  change  the  health  insurance  marketplace, 
states  and  their  insurance  departments  could  play  a  large  role  in 
enforcing  new  requirements  should  any  of  these  proposals  be 
adopted . 

In  response  to  concerns  about  the  implications  of  health  care 
reform  on  the  enforcement  roles  and  responsibilities  of  state 
insurance  departments,  we  were  asked  to  determine: 

—  what  portion  of  the  health  insurance  market  is  regulated  by 
state  insurance  departments, 

—  the  standards  state  insurance  departments  follow  and  the 
extent  of  their  regulatory  responsibilities, 

—  the  budget  and  staff  resources  state  insurance  departments 
commit  to  regulating  health  insurance,  and 

—  the  key  activities  departments  perform,  including  monitoring 
solvency,  reviewing  rate  and  policy  forms  and  responding  to 
consumer  complaints. 

To  address  these  issues,  we  conducted  a  questionnaire  survey  of 
the  insurance  departments  of  the  50  states  and  the  District  of 
Columbia,1  and  visited  insurance  department  officials  in  7 
states — California,  Colorado,  Illinois,  New  York,  Texas,  Vermont 
and  Virginia.     We  also  reviewed  model  laws,  regulations,  and 
guidelines  for  health  insurance  regulation  developed  by  the 
National  Association  of  Insurance  Commissioners  (NAIC),  and 
interviewed  representatives  of  NAIC  and  the  Health  Insurance 
Association  of  America. 

BACKGROUND 

In  1945,  the  McCarran-Ferguson  Act  assigned  the  states  primary 
responsibility  for  regulating  the  insurance  industry.  In 
general,  state  legislatures  establish  the  rules  under  which 
insurance  companies  must  operate,  and  state  insurance  departments 
enforce  these  rules. 

The  major  responsibilities  of  state  insurance  departments 
typically  include: 

—  Licensing  insurance  companies  and  the  agents  who  sell 
insurance  to  assure  that  companies  are  financially  sound  and 
reputable  and  that  agents  are  qualified. 

--  Setting  standards  for,  and  monitoring  the  financial 
operations  of,  insurers  to  determine  whether  they  have 
adequate  reserves  to  pay  policyholder  claims. 


Mississippi  did  not  respond  to  our  questionnaire. 
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—  Reviewing  and  approving  rates  to  ensure  that  they  are  both 
reasonable  for  consumers  and  sufficient  to  maintain  the 
solvency  of  insurance  companies . 

—  Reviewing  and  approving  insurance  policies  to  make  sure  that 
they  are  not  vague  or  misleading,  and  assure  that  they  meet 
state  requirements,  such  as  mandatory  benefit  provisions. 

—  Monitoring  insurers'  actions  to  make  sure  that  they  are  not 
engaging  in  unfair  business  practices  or  otherwise  taking 
advantage  of  consumers,  and  assisting  consumers  by 
investigating  their  complaints,  answering  questions  and 
conducting  educational  programs. 

To  encourage  uniformity  in  state  approaches  to  regulation,  the 
state  insurance  regulators  established  a  national  association — 
NAIC — to  help  coordinate  their  activities.     NAIC  consists  of  the 
heads  of  the  insurance  departments  of  the  50  states,  the  District 
of  Columbia,  and  four  U.S.  territories.     NAIC  develops  and  adopts 
model  laws  and  regulations  that  state  insurance  commissioners 
collectively  believe  are  needed  to  regulate  the  insurance 
business.     Many  states  adopt  NAIC's  models,  but  NAIC  has  no 
authority  to  require  individual  states  to  adopt  these  models. 

STATE  INSURANCE  DEPARTMENTS' 
ROLE,   AUTHORITY  AND  RESOURCES 
FOR  REGULATING  HEALTH  INSURANCE 

Although  the  state  insurance  departments  are  responsible  for 
overseeing  health  insurers  and  protecting  consumers,  their 
authority  extends  over  only  part  of  the  market  and  varies  widely 
among  states.     Moreover,  since  the  passage  of  the  Employee 
Retirement  Income  Security  Act  of  1974  (ERISA) , 2  more  and  more 
firms  have  elected  to  self-insure  their  health  plans  under  ERISA, 
thereby  avoiding  state  regulation. 

Each  state  insurance  department's  role  in  health  insurance 
regulation  is  also  affected  by  its  legal  framework  and  business 
regulation  philosophy.     The  resources  state  legislatures  allocate 
to  their  insurance  departments  and  the  proportion  the  department 
dedicates  to  regulating  health  insurance  also  vary  widely  among 
states . 

Insurance  Departments' 
Role  in  Regulating  Health 
Insurance  is  Limited 

State  insurance  departments'  oversight  of  health  insurance 
coverage  is  limited  to  only  a  portion  of  the  health  care 
expenditures  in  each  state.     This  is  due,  in  part,  to  ERISA, 
which  has  constrained  states'  ability  to  regulate  employer- 
sponsored  health  plans  that  choose  to  self -insure.  Although 
ERISA  was  designed  to  correct  serious  problems  with  the  solvency 
of  employer- funded  pension  funds,  the  act  also  covers  all 
employee  welfare  benefit  plans,  which  include  health  and  other 
employee  benefits. 

While  ERISA  confirmed  the  states'  authority  to  regulate  insurance 
companies,  it  preempted  states  from  regulating  self -insured 
health  plans.     ERISA's  preemption  provision  enables  employee 
benefit  plans  to  serve  employees  in  many  jurisdictions  without 
becoming  subject  to  conflicting  and  inconsistent  laws  of  the 
various  state  and  local  governments.     The  ERISA  exemption  has 
produced  a  divided  system  for  regulating  health  benefits  in  each 


2The  Employee  Retirement  Income  Security  Act  of  1974  (ERISA) 
established  limited  federal  standards  for  welfare  benefit  plans, 
which  include  health  and  other  employee  benefits .     ERISA  plans 
are  regulated  by  the  Department  of  Labor. 
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state,  such  that  the  federal  government  has  authority  to  regulate 
self -insured  employee  health  plans,  but  not  health  policies  sold 
by  insurance  companies.     Conversely,  states  can  regulate 
insurance  companies  and  their  policies,  but  not  employee  health 
benefit  plans  provided  by  employers  who  self -insure. 

About  34  percent  of  the  United  States'  national  health 
expenditures  is  paid  for  out-of-pocket  by  individuals  or  through 
self-insured  employer  health  plans.     The  self -insured  plans, 
regulated  by  ERISA,  cover  over  half  of  all  U.S.  workers.  About 
42  percent  of  health  care  is  funded  and  regulated  by  the  federal 
government  through  programs  such  as  Medicare,  and  jointly  by 
federal  and  state  agencies  for  programs  such  as  Medicaid.  The 
remaining  24  percent  of  health  care  is  paid  for  by  private  health 
insurance  that  is  regulated  by  state  insurance  departments. 

ERISA's  preemption  provision  has  also  created  regulatory 
confusion  in  states'  efforts  to  oversee  the  use  of  multiple 
employer  welfare  arrangements  (MEWAs).     In  a  MEWA,  a  group  of 
small  businesses  pool  funds  as  a  way  to  pay  for  benefits  or  to 
buy  group  insurance  at  rates  that  are  affordable  for  their 
employees.     Others  have  contracted  with  firms  offering  health 
benefits  at  reduced  rates  to  groups  of  employers.     A  1983  ERISA 
amendment  created  dual  federal  and  state  authority  over  MEWAs, 
thereby  enabling  states  to  subject  MEWAs  to  state  insurance  laws. 
However,  continued  confusion  about  states'  regulatory 
responsibilities  has  enabled  fraudulent  MEWAs  to  delay  state 
enforcement  actions  by  claiming  that  they  are  employee  benefit 
plans  covered  by  ERISA.     Between  January  1988  and  June  1991, 
fraudulent  MEWAs  left  at  least  398,000  participants  with  over 
$123  million  in  unpaid  health  claims,  and  others  without  health 
insurance. 

Many  States  Have  Not  Adopted 
NAIC  Guidelines  for  Regulating 
Health  Insurance 

Each  state  maintains  its  own  legal  framework  for  regulating 
insurance  in  which  the  roles  and  responsibilities  for  each 
insurance  department  may  differ.     Over  the  years,  NAIC  has 
developed  about  200  model  laws,  regulations  and  guidelines 
designed  to  foster  state  acceptance  of  the  legal  and  regulatory 
authorities  necessary  to  effectively  regulate  insurance. 
However,  NAIC  has  no  authority  to  require  states  to  adopt  or 
implement  its  model  policies.     This  responsibility  falls  to  state 
legislatures.     In  some  cases,  states  have  not  adopted  NAIC's 
models.     However,  they  may  have  adopted  their  own  law  addressing 
the  same  issue,  which  in  some  cases,  may  be  more  stringent  than 
those  NAIC  recommended. 

As  of  April  1993,  many  states  had  not  adopted  NAIC  models 
addressing  health  insurance  regulation,  even  though  this  guidance 
had  been  in  existence  for  at  least  5  years.     For  example, 

—  19  states  had  not  adopted  NAIC's  model  regulation  that  sets 
authority  and  standards  for  identifying  insurers  whose 
hazardous  financial  condition  threatens  the  public  or 
policyholders , 

—  16  states  had  not  adopted  NAIC's  model  on  minimum  reserve 
standards  for  health  insurance  contracts  that  establishes 
how  health  insurance  companies  must  determine  cash  reserves 
for  paying  future  claims, 

—  44  states  had  not  adopted  NAIC's  model  on  HMO  investments 
that  sets  limitations  on  what  HMOs  may  invest  in  so  that 
solvency  problems  from  bad  investments  can  be  minimized,  and 

—  28  states  had  not  adopted  NAIC's  model  minimum  standards  for 
individual  accident  and  health  insurance  designed  to 


494 


eliminate  health  insurance  policy  provisions  that  are 
misleading  or  confusing,  and  provide  reasonable 
standardization . 

Resources  Committed  to 
Health  Insurance  Regulation 
Vary  Widely 

State  insurance  departments  are  responsible  for  regulating  many 
different  types  of  insurance.     In  addition  to  health  insurance, 
they  also  regulate  other  insurance  such  as  life,  auto,  homeowners 
and  other  property  and  casualty.     Thus,  their  resources  are 
spread  over  a  wide  range  of  insurance  products. 

Our  study  found  that,  on  average,  the  state  insurance  departments 
devoted  about  24  percent  of  their  1991  resources  to  regulating 
health  insurance.     However,  estimates  of  individual  resource 
commitments  varied  widely,  ranging  from  4  to  57  percent  of  their 
budgets.     (Appendix  I  lists  state  insurance  department  budgets 
and  the  percent  devoted  to  health  insurance  regulation.) 

It  is  difficult  for  states  to  estimate  the  number  of  staff  that 
oversee  a  particular  type  of  insurance  because  state  insurance 
departments  are  typically  organized  by  regulatory  activity — not 
line  of  business.     However,  28  states  estimated  that  the  number 
of  full  time  staff3  expended  on  regulating  health  insurance 
ranged  from  1  to  153,  with  the  median  number  of  18  staff  members. 
Eight  of  the  28  states  estimated  that  they  had  less  than  10  full 
time  staff  involved  in  regulating  health  insurance4,  and  22 
state  insurance  departments  were  not  able  to  provide  an  estimate 
of  the  number  of  full  time  staff  involved  in  regulating  health 
insurance.     (Appendix  II  lists  the  states'  total  department 
staff,  full  time  equivalent  staff  spent  on  health  insurance 
regulation,  and  the  number  of  actuaries  working  on  health 
insurance  regulation.) 

Actuaries  are  particularly  important  employees  of  insurance 
departments  because  of  the  role  they  play  in  estimating  future 
claims  payments.    Based  on  these  estimates,  they  are  able  to 
judge  the  adequacy  of  an  insurers  loss  reserves.    They  can  also 
review  an  insurer's  investments  to  make  sure  their  maturities 
provide  sufficient  liquidity  to  pay  future  claims.     Finally,  they 
can  review  premium  rate  increases  to  ensure  that  they  are 
sufficient  to  cover  an  insurer's  expected  losses. 

Our  survey  found  that  21  states  have  one  or  more  actuaries  on 
staff  to  work  on  health  insurance  matters,  and  11  others  have  an 
actuary  under  contract,  but  none  on  staff.    However,  14  states 
did  not  have  an  actuary  either  on  staff  or  under  contract  to  work 
on  health  insurance. 

Some  states  we  visited  reported  that  new  responsibilities 
resulting  from  health  insurance  reforms  placed  an  increasing 
strain  on  their  resources.     Over  half  the  states  have  implemented 
reforms  designed  to  improve  access  to  affordable  health  insurance 
for  small  firms  and  their  employees.     Typically,  these  reforms 
impose  new  restrictions  on  how  health  insurers  set  premium  rates 
and  medically  screen  applicants.     In  particular,  these 
restrictions  address  insurance  company  practices  that  have  made 
obtaining  and  keeping  health  insurance  difficult  or  impossible, 
for  some  people,  including  those  who  have  an  expensive  medical 
condition  and  change  jobs,  or  work  in  a  firm  that  changed 
insurance  companies.     Implementing  these  new  reforms  has 


3These  numbers  represent  full-time-equivalent  staff. 


4The  eight  states  were  Delaware,  Idaho,  Louisiana,  New  Hampshire, 
Rhode  Island,  South  Dakota,  Vermont,  and  Wyoming. 
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increased  state  insurance  department  workloads  in  several  areas, 
including  preparing  new  regulations  and  ensuring  compliance  with 
new  policy  and  rate  provisions. 

KEY  HEALTH  INSURANCE 
REGULATORY  ACTIVITIES 

State  insurance  departments'  major  responsibilities  include 
regulation  of  insurers  to  protect  consumers  from  insurer 
failures,  unfair  policy  provisions,  unscrupulous  insurer  business 
practices,  and,  in  many  states,  excessive  premiums.     Any  one  of 
these  problems  could  be  financially  devastating  to  policyholders. 
States  try  to  protect  consumers  through  a  variety  of  regulatory 
activities .     Past  GAO  studies  have  raised  serious  questions  about 
the  effectiveness  of  states'  efforts  to  monitor  insurer  financial 
solvency,  and  our  survey  of  states'  regulatory  activities  found 
wide  variations  in  the  practices  and  procedures  used  to  approve 
premium  rates  and  policies. 

Monitoring  Insurer  Financial 
Solvency  is  Principal  Insurance 
Department  Responsibility 

The  principal  responsibility  of  state  insurance  departments  is  to 
protect  consumers  by  monitoring  the  solvency  of  insurance 
companies.     The  consequences  of  an  insurance  company  failure  can 
be  catastrophic  to  consumers.     This  was  demonstrated  by  the 
failure  of  West  Virginia  Blue  Cross/Blue  Shield  in  1990,  where 
about  50,000  policyholders  were  left  with  nearly  $40  million  in 
unpaid  claims.     Blue  Cross/Blue  Shield  did  not  pay  hospitals  and 
other  health  care  providers  for  their  services,  and  many 
providers  held  policyholders  personally  liable  for  these  claims. 

The  West  Virginia  Blue  Cross  failure,  the  failure  of  several 
large  life  insurance  companies,  and  concern  about  the  financial 
health  of  other  Blue  Cross/Blue  Shield  plans  have  focused 
attention  on  state  insurance  departments'  ability  to  protect 
consumers.     Each  state  has  now  established  a  life/health  guaranty 
association  to  pay  the  claims  of  failed  companies;  however,  we 
remain  concerned  about  the  ability  of  state  insurance  departments 
to  identify  and  resolve  troubled  and  failing  insurance  companies. 

We  found  that  the  number  of  health  insurer  failures  nationwide 
has  increased  since  the  mid-1980s.     State  insurance  departments 
responding  to  our  survey  reported  that  in  1991,  they  liquidated 
46  companies  selling  health  insurance.5    Over  70  percent  of  the 
failures  occurred  in  four  states — Illinois,  Louisiana, 
Pennsylvania  and  Texas.     Officials  told  us  that  the  six  companies 
liquidated  in  Texas  in  1991  had  insured  over  20,000  Texans.  They 
did  not  know  the  number  of  policyholders  who  were  unable  to 
obtain  replacement  health  insurance  due  to  pre-existing 
conditions  or  were  unable  to  afford  the  new  premiums . 

To  try  to  prevent  these  types  of  failures,  state  insurance 
departments  monitor  insurers'  financial  solvency  through  two 
primary  means — analyses  of  an  insurance  company's  financial  data 
and  on-site  examinations  of  insurers.    Although  insurance 
departments  rely  on  these  activities  to  identify  troubled  and 
failing  insurance  companies,  we  found  that  these  reviews  have 
significant  limitations. 

Insurance  departments  conduct  analyses  of  company  financial  data, 
referred  to  as  desk  reviews,  by  examining  companies'  financial 
statements  and  key  financial  ratios.     Officials  in  the  seven 
states  we  visited  believe  that  because  insurers'  financial 
conditions  can  deteriorate  rapidly,  desk  reviews  should  be 


California,  Colorado,  Georgia,  Missouri  and  Tennessee  did  not 
respond  to  this  survey  question. 
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performed  at  least  annually.     However,  officials  in  two  of  the 
seven  departments  told  us  that  they  did  not  have  sufficient 
resources  to  complete  annual  reviews  on  all  health  insurers  in 
their  states.     In  the  states  we  visited,  the  amount  of  time  spent 
on  each  desk  review  ranged  from  about  1  to  40  hours.  Regardless 
of  the  time  spent,  an  inherent  limitation  of  desk  reviews  is  that 
insurance  company  financial  data  is  not  verified  to  detect  errors 
or  misrepresentation. 

NAIC  assists  states  by  attempting  to  identify  companies  whose 
financial  condition  appears  vulnerable  and  by  acting  as  a 
clearinghouse  for  states  to  share  desk  review  software.  However, 
it  has  not  developed  uniform  standards  for  how  desk  reviews 
should  be  performed,  and  states  continue  to  employ  a  wide  variety 
of  techniques. 

State  insurance  regulators  use  on-site  examinations  to  verify 
insurer-reported  data  and  to  detect  weaknesses  and  financial 
problems  that  could  cause  an  insurer  to  fail.     In  an  on-site 
exam,  insurance  department  examiners  evaluate  the  insurers' 
finances  by  reviewing  a  variety  of  insurer  accounts.     We  believe 
that  these  examinations  are  too  infrequent — once  every  3  to  5 
years — for  regulators  to  detect  solvency  problems  in  a  timely 
manner.     Our  analysis  of  survey  results  showed  that  in  1991, 
departments  performed  on-site  financial  exams  on  about  20  percent 
of  their  health  insurers. 

NAIC  developed  a  program  to  accredit  individual  state  insurance 
departments  that  meet  NAIC's  minimum  standard  for  insurer 
solvency  regulation.     As  of  April  1993,  NAIC  had  accredited  19 
states.     Past  GAO  studies  of  this  program,  however,  identified 
several  problems  with  the  accreditation  program.6    We  reported 
that  the  program's  standards  are  general  and  have  been 
interpreted  permissively  by  the  accreditation  review  teams.  We 
also  found  that  the  program  focuses  on  a  state's  legal  authority, 
rather  than  on  how  well  the  department  acts  on  this  authority. 
Finally,  in  some  cases,  accreditation  decisions  were  inconsistent 
with  problems  identified  by  the  review  team.     As  a  result,  the 
NAIC  accreditation  program  allows  state  insurance  departments  to 
become  accredited  without  demonstrating  that  they  are  effectively 
regulating  insurance  company  solvency. 

To  protect  policyholders  against  losses  that  might  otherwise 
occur  after  an  insurer  fails,  each  state  has  established  a 
life/health  guaranty  association  to  provide  limited  continuation 
of  coverage  and  pay  benefits.     Life/health  guaranty  funds  are 
established  under  state  law  and  administered  and  financed,  at 
least  initially,  by  assessments  to  insurance  companies  licensed 
with  the  state.     In  a  separate  study,  we  found  gaps  in  the 
collective  safety  net  for  life  and  health  policyholders.     When  a 
multistate  insurer  fails,  policyholders  in  some  states  can  find 
themselves  totally  unprotected  because  of  the  differences  in  the 
associations'  rules  of  coverage.     In  addition,  30  state 
life/health  guaranty  associations  currently  do  not  cover 
policyholders  in  Blue  Cross  and  Blue  Shield  plans. 

Limitations  in  insurance  department  examinations,  concerns  about 
the  effectiveness  of  NAIC's  accreditation  program,  and  the  gaps 
in  state  guaranty  associations'  coverage  raise  questions  about 
the  ability  of  state  insurance  departments  to  detect  solvency 
problems  and  adequately  protect  health  insurance  consumers. 


insurance  Regulation:     The  Financial  Regulation  Standards  and 


Accreditation  Program  of  the  National  Association  of  Insurance 


Commissioners  (GAO/T-GGD-92-27 .     April  9,  1992). 
Insurance  Regulation;     Assessment  of  the  National  Association. of 


Insurance  Commissioners  (GAO/T-GGD-91-37 .     May  22,  1991). 


497 


Reviewing  Health  Insurance 
Premium  Rates 

States  face  a  particular  challenge  in  balancing  consumers' 
interests  for  affordable  insurance  with  insurance  companies 
needs  to  collect  sufficient  premiums  to  pay  future  claims.  Some 
states  rely  on  the  market  to  police  premiums  and  concentrate 
their  attention  on  solvency  concerns;  others  regulate  both 
solvency  and  premiums,  attempting  to  strike  the  best  balance 
administratively.     Thus,  there  is  no  consensus  among  insurance 
regulators  about  how  best  to  manage  these  competing  demands. 

We  found  that  states'  approaches  to  regulating  health  insurance 
premium  rates  differ.    For  example,  in  six  states,  the  insurance 
departments  require  detailed  rate  submissions,  which  they  review 
prior  to  approving  or  denying  the  requested  rates.     In  six  other 
states,  the  insurance  departments  do  not  routinely  receive  health 
insurance  rate  information  from  insurers  for  first-time  rates  and 
four  of  these  six  do  not  receive  information  on  rate  changes. 
Several  other  states  require  companies  to  file  rate  information, 
but  do  not  have  authority  to  regulate  insurance  premiums.7 

In  response  to  our  survey,  five  state  insurance  departments 
reported  that  they  believed  that  their  rate  regulatory  authority 
was  inadequate.    For  example,  Texas  officials  explained  that  when 
a  health  insurance  company  increases  its  rates  more  than  50 
percent,  the  department  contacts  the  insurer  to  ask  why  such  a 
large  increase  is  justified  and  whether  it  could  be  reduced,  but 
can  do  no  more.    On  the  other  hand,  officials  in  Illinois  do  not 
believe  that  regulating  health  insurance  premiums  is  in  the 
consumers'  interest.     Rather,  they  believe  that  premiums  are  best 
controlled  in  the  competitive  market. 

State  insurance  departments  that  have  rate  authority  use  a 
variety  of  approaches  to  perform  this  function.    For  example,  New 
York  requires  insurers  to  submit  detailed  rate  filing  information 
for  small  group  and  individual  insurance  policies.    Each  rate 
filing  is  reviewed  by  an  actuary  to  determine  whether  the  premium 
rate  is  justified  based  on  expected  claims  by  policyholders.  In 
California,  only  rate  increases  for  individual  policies  must  be 
filed.     Although  they  are  to  be  reviewed  by  an  actuary,  the 
reviewer  said  he  is  only  able  to  closely  review  those  rate 
increases  greater  than  30  percent  because  his  other  duties 
prevent  him  from  performing  a  more  detailed  review.      At  least 
one  state  reviews  rates  to  determine  if  they  are  competitive, 
rather  than  whether  the  expected  losses  justify  the  premium. 

Reviewing  Health 
Insurance  Policies 

Insurance  regulators  review  health  insurance  policy  forms  because 
these  documents  are  often  complex  and  difficult  for  consumers  to 
understand.    Policy  forms  are  reviewed  for  compliance  with  state 
laws,  which  often  include  provisions  such  as  readability, 
required  coverages,  prohibited  exclusions  and  a  variety  of 
administrative  requirements . 

In  1991,  we  reported  that  some  long  term  care  insurance  policies 
included  provisions  whose  restrictions  would  not  necessarily  be 
foreseen  by  the  average  consumer.    For  example,  some  terms  for 
services  and  facilities  were  modified  by  definitions  that 
differed  considerably  and  could,  in  effect,  preclude  covering  the 
intended  service.     One  policyholder  complained  that  his  insurer 
would  not  provide  benefits  unless  he  received  care  in  a  nursing 
home  that  maintained  a  daily  medical  record  for  each  resident. 


"Insurance  departments'  rate  authority  varies  depending  on  the 
type  of  policy  and  the  type  of  insurer. 
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Because  nursing  homes  in  his  area  are  not  required  to  keep  such 
records,  it  would  be  difficult  for  him  to  collect  on  his  policy. 

We  found  that  all  states  review  health  policy  forms  and  use  a 
variety  of  procedures.     For  example,  Texas  uses  a  detailed 
checklist  and  reads  each  policy  form  line-by-line.     In  contrast, 
insurance  regulators  in  Colorado  require  only  that  the  insurer 
certify  the  form  complies  with  all  state  laws  and  regulations.  A 
copy  of  the  form  does  not  have  to  be  submitted  with  the 
certification;  however,  Colorado  holds  the  insurer  responsible 
for  checking  policy  forms  for  compliance  with  state  law. 

Investigating  Consumer  Complaints 
and  Insurer  Market  Practices 

Insurance  consumers  are  vulnerable  to  unscrupulous  practices  by 
insurance  companies,  such  as  high  pressure  sales  practices, 
improperly  denied  claims,  unfair  discrimination,  and  improper 
denial  of  coverage.     To  protect  against  these  problems,  insurance 
departments  investigate  consumers'  complaints  regarding  health 
insurers.     In  addition,  most  states  perform  market  conduct  exams 
to  review  the  marketing,  underwriting,  rating,  and  claims  payment 
practices  of  health  insurers. 

In  1991,  health  insurance  complaints  comprised  about  37  percent 
of  the  approximately  344,000  consumer  complaints  received  by  45 
insurance  departments.  The  other  5  states  could  not  distinguish 
health  insurance  complaints  from  other  insurance  complaints  in 
their  tracking  system.  Our  survey  found  that  37  states  believe 
that  the  number  of  health  insurance  complaints  has  increased  in 
recent  years. 

The  level  of  resources  dedicated  to  investigating  and  resolving 
consumer  complaints  varies  widely  among  states,  often  depending 
on  the  state's  population  and  the  number  of  insurers  licensed  to 
do  business.     As  of  1991,  Rhode  Island  and  the  District  of 
Columbia  did  not  have  consumer  complaint  sections,  while 
California  had  over  100  people  available  to  receive  and 
investigate  consumer  complaints.     California's  staff  is 
multilingual  and  the  department  maintains  access  to  a  language 
institute  so  that  complaints  can  be  taken  from  individuals  who  do 
not  speak  one  of  the  languages  known  by  department  staff. 

All  the  states  we  visited  use  complaint  information  to  target 
insurers  for  market  conduct  exams  because  complaints  received  may 
reflect  a  pattern  of  improper  practices.     Some  states  also  use 
consumer  complaints  to  target  solvency  reviews,  because 
complaints  of  slow  claims  payment  can  be  an  indication  of 
financial  difficulties.     Such  complaints  are  immediately 
forwarded  to  their  financial  analysis  units  for  investigation. 

Our  survey  found  that,  in  1991,  many  states  performed  some  market 
conduct  exams .     The  number  of  market  conduct  examinations  of 
health  insurers  performed  by  a  state  ranged  from  a  high  of  81  in 
Missouri  to  zero  in  nine  states,  with  a  median  of  seven 
examinations . 

CONCLUSIONS 

Although  it  is  not  clear  what  form  health  care  reform  may  take, 
it  may  involve  fundamental  changes  in  the  health  insurance 
industry  that  increase  competitive  pressures  and  strain  insurer 
finances.     As  the  Congress  analyzes  various  reform  proposals,  it 
needs  to  consider  what  role,  if  any,  state  insurance  departments 
will  play  in  enforcing  new  requirements  that  may  be  imposed  on 
health  insurers.     A  reform  plan  should  clearly  specify  what  state 
insurance  departments  are  expected  to  do  to  carry  out  these 
responsibilities.     These  expectations  need  to  consider  the  wide 
variation  in  state  insurance  departments'  existing  legal 
authorities,  regulatory  activities  and  resources,  and  what 
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actions  need  to  be  taken  to  ensure  that  the  departments  have  the 
necessary  tools  to  enforce  new  requirements  on  health  insurers. 


Mr.  Chairman,  this  concludes  my  prepared  statement.  We  would  be 
happy  to  answer  any  questions  you  may  have. 
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STATE  INSURANCE  DEPARTMENT  BUDGETS  AND  PERCENTAGE 
EXPENDED  ON  HEALTH  INSURANCE  REGULATION 


1991  Insurance 

State 

budget 
( 000s ) 

Percent  devoted 
to  health 

Alabama 

$  3,475 

N/A* 

Alaska 

3,064 

N/A 

Arizona 

3,066 

50 

Arkansas 

3,200 

40 

California 

72, 122 

N/A 

Colorado 

4,683 

50 

Connecticut 

6,939 

22 

Delaware 

2,998 

10 

District  of  Columbia 

2,423 

8 

Florida 

40,674 

N/A 

Georgia 

14,322 

16 

Hawaii 

1,660 

4 

Idaho 

3,552 

30 

Illinois 

14,727 

19 

Indiana 

4,108 

33 

Iowa 

4,061 

20 

Kansas 

5,531 

10 

Kentucky 

7,107 

33 

Louisiana 

6,368 

10 

Maine 

3,244 

40 

Maryland 

8,486 

25 

Massachusetts 

4,900 

11 

Michigan 

8,644 

13 

Minnesota 

5,488 

50 

Missouri 

3,530 

30 

500 
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1991  Insurance 
budget 
( 000s ) 

Percent  devoted 
to  neaiLn 

Mont dnd 

Qfifi 
If  00 

J  / 

J,  030 

i  n 

1U 

Nevada 

/ ,  suu 

•j 

New  Hampshire 

•j  Ann 

N/ A 

New  Jersey 

i  a  "joa 

in 
«U 

New  Mexico 

•5  "jnn 

10 

new  xorjc 

eo  can 
30 , 097 

1  Q 
10 

North  Carolina 

22 , 542 

50 

NOrun  UaKOud 

If  411 

1ft 

Ohio 

1*5  AIT 
14  ,  n  J  / 

An 

Oklahoma 

4  218 

38 

Oregon 

5  ,  366 

N/A 

pcnnqvl  va n  i  sk 
rciuisy  ivaiiici 

13  488 

40 

RhnHp    Tq  1  Anrl 

1  /  932 

10 

South  Carolina 

5 ,406 

33 

768 

15 

Tennessee 

3,599 

15 

Texas 

56,760 

14 

Utah 

2,260 

27 

Vermont 

1,857 

10 

Virginia 

11,800 

30 

Washington 

8,004 

28 

West  Virginia 

1,697 

35 

Wisconsin 

5,460 

40 

Wyoming 

2,317 

'States  that  were  unable  to  estimate  the  percentage  of  their  budget 
expended  on  health  insurance  regulation. 
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APPENDIX  II  APPENDIX 
INSURANCE  DEPARTMENT  STAFFING 


Total 
department 

FTEs 
spent  on 

Number  of  health 
actuaries 

State 

staff 

health 

Department 

Contract 

|  Alabama 

N/A" 

N/A 

N/A 

N/  A 

Alaska 

30 

N/A 

u 

Arizona 

84 

N/A 

1 

2 

Arkansas 

73 

N/A 

1 

0 

California 

1,038 

N/A 

1 

0 

Colorado 

91 

N/A 

o 

Connecticut 

74 

15 

1 

1 

Delaware 

46 

5 

A 
U 

N/A 

District  of  Columbia 

42 

N/A 

n 
u 

N/A 

Florida 

N/A 

N/A 

N/A 

Georgia 

N/A 

36 

2 

Hawaii 

33 

N/A 

o 

o 

Idaho 

62 

9 

N/A 

2 

Illinois 

288 

34 

o 

Indiana 

86 

N/A 

0 

2 

Iowa 

91 

N/A 

0 

0 

Kansas 

147 

21 

0 

0 

Kentucky 

98 

N/A 

0 

1 

Louisiana 

134 

4 

0 

1 

Maine 

67 

27 

1 

N/A 

Maryland 

162 

N/A 

1 

0 

Massachusetts 

113 

13 

1 

N/A 

Michigan 

141 

18 

1 

1 

Minnesota 

100 

N/A 

0 

0 

Missouri 

101 

18 

0 

N/A 
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State 



Total 
d  €  p  3  r  t  ms  n  t 
staff 

FTEs 
spent  on 
health 

Number  of  health 
actuaries 

Department 

Contract 

Montana 

21 

13 

o 

Nebraska 

82 

10 

n 

Nevada 

46 

N/A 

i 
l 

New  Hampshire 

45 

1 

Q 

N/A 

New  Jersey 

490 

N/A 

j| 

u 

New  Mexico 

64 

36 

2 

g 

New  York 

797 

N/A 

1U 

U 

North  Carolina 

310 

N/A 

N/A 

North  Dakota 

39 

18 

o 

Ohio 

208 

N/A 

g 

Oklahoma 

99 

38 

o 

g 

Oregon 

92 

N/A 

g 

Pennsylvania 

243 

80 

o 

g 

Rhode  Island 

40 

3 

o 

2 

South  Carolina 

115 

19 

1 

g 

South  Dakota 

22 

9 

0 

N/A 

Tennessee 

98 

30 

0 

1 

1  187 

153 

2 

N/A 

Utah 

52 

N/A 

0 

1 

Vermont 

31 

3 

0 

1 

Virginia 

157 

N/A 

0 

12 

Washington 

138 

24 

1 

0 

West  Virginia 

49 

22 

0 

0 

Wisconsin 

116 

24 

0 

0 

Wyoming 

20 

3 

0 

0 

•Information  not  available  from  state  insurance  departments. 
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RELATED  GAP  REPORTS 

Insurance  Regulation;  Weak  Oversight  Allowed  Executive  Life  to 
Report  Inflated  bond  Values  (GAO/GGD-93-35,  December  9,  1992) 

Employer-Based  Health  Insurance:  High  Costs,  Wide  Variation 
Threaten  System  (GAO/HRD-92-125,  September  22,  1992) 

Insurer  Failures:  Regulators  Failed  to  Respond  in  Timely  and 
Forceful  Manner  in  Four  Large  Life  Insurer  Failures  (GAO/T-GGD-92- 
43,  September  9,  1992) 

Access  to  Health  Care:  States  Respond  to  a  Growing  Crisis 
(GAO/HRD-92-70,  June  16,  1992). 

Access  to  Health  Insurance:  States  Efforts  to  Assist  Small 
Businesses  (GAO/HRD-92-90,  May  14,  1992). 

Health  Insurance:  Vulnerable  Payers  Lose  Billions  to  Fraud  and 
Abuse  (GAO/HRD-92-69,  May  7,  1992). 

Insurance  Regulation:  The  Financial  Regulation  Standards  and 
Accreditation  Program  of  the  National  Association  of  Insurance 
Commissioners  (GAO/T-GGD-92-27,  April  9,  1992) 

Long-Term  Care  Insurance:  Better  Controls  Needed  in  Sales  to  People 
With  Limited  Financial  Resources  (GAO/HRD-92-66,  March  27,  1992) 

Insurer  Failures:  Life/Health  Insurer  Insolvencies  and  Limitations 
of  State  Guaranty  Funds  (GAO/GGD  92-44,  March  19,  1992) 

Small  Group  Market  Reforms:  Assessment  of  Proposals  to  Make  Health 
Insurance  More  Readily  Available  to  Small  Businesses  (GAO/HRD-92- 
27R,  March  12  1992) . 

Employee  Benefits:  States  Need  Labor's  Help  Regulating  Multiple 
Employer  Welfare  Arrangements  (GAO/HRD-92-40,  March  10,  1992) 

Medigap  Insurance:  Insurers  Whose  Loss  Ratios  Did  Not  Meet  Federal 
Minimum  Standards  in  1988-89  (GAO/HRD-92-54 ,  February  28,  1992) 

Long-Term  Care  Insurance:  Risks  to  Consumers  Should  Be  Reduced 
(GAO/HRD-92-14,  December  26,  1991) 


Insurance  Regulation:  Assessment  of  the  National  Association  of 
Insurance  Commissioners  (GAO/T-GGD-91-61,  July  29,  1991) 
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Private  Health  Insurance:   Problems  Caused  by  a  Segmented  Market 
(GAO/HRD-91-114,   July  2,  1991). 

Insurance  Regulation:  State  Handling  of  Financially  Troubled 
Property/Casualty  Insurers   (GAO/GGD-91-92,  May  21,  1991). 

Employee  Benefits:  Effect  of  Bankruptcy  on  Retiree  Health  Benefits 
(GAO/GGD-91-115,  August  30,  1991). 

Medigap  Insurance:  Better  Consumer  Protection  Should  Result  From 
1990  Changes  to  Baucus  Amendment  (GAO/HRD-91-49,  March  5,  1991) 

Employee  Benefits:  Improvements  Needed  in  Enforcing  Health 
Insurance  Continuation  Reguirements  (GAO/HRD-91-37 ,  December  18, 

1990)  . 

Insurance  Regulation:  The  Insurance  Regulatory  Information  System 
Needs  Improvement  ( GAO/GGD-9 1-20 ,  November  21,  1990) 

Health  Insurance:  Cost  Increases  Lead  to  Coverage  Limitations  and 
Cost  Shifting  (GAO/HRD-90-68,  May  22,  1990) 
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Chairman  Stark.  I  notice  you  don't  draw  a  lot  of  conclusions,  but 
there  are  some  comments  in  here,  and  I  presume  that  they  are  ac- 
curate and  that  the  information  you  received  was  from  the  State 
insurance  regulators  themselves.  So  that  when  you  say  on  page  17 
that  five  State  insurance  departments  reported  that  they  believed 
that  their  regulatory  authority  was  inadequate,  I  assume  that  you 
are  saying  that  five  State  insurance  departments  felt  they  were  not 
doing  a  sufficient  job,  because  the  State  regulations  didn't  give 
them  the  authority  to  do  the  job. 

Ms.  Aronovitz.  That  is  correct.  Let  me  just  say  one  thing  about 
our  conclusions.  Any  time  you  do  a  survey  and  try  to  collect  base- 
line information  to  understand  what  States  are  doing,  what  types 
of  regulatory  authority  they  have,  and  exactly  how  they  are  carry- 
ing out  these  responsibilities,  you  may  find  that  there  are  questions 
about  your  baseline  data. 

We  had  two  choices.  First,  we  could  investigate  the  implications 
of  what  we  were  hearing  and  see  if  there  were  any  conclusions  we 
could  reach.  Second,  we  could  decide  not  to  report  the  data  at  all, 
because  we  couldn't  make  clear  conclusions  about  different  States, 
and  didn't  know  the  economic  climate  in  every  single  State. 

We  felt  that  you  could  learn  a  lot  from  understanding  what  is 
going  on  in  the  50  States  and  the  District  of  Columbia.  Therefore, 
we  would  like  to  provide  the  subcommittee  with  insights  we 
learned  at  the  States  about  what  they  are  doing  and  how  well  they 
feel  they  are  able  to  carry  out  their  responsibilities. 

The  five  insurance  departments  who  told  us  they  did  not  have 
sufficient  regulatory  authority  cited  several  examples.  In  some 
cases,  they  have  limited  regulatory  authority  over  certain  health 
insurance  products.  In  some  States,  a  commissioner  might  have 
rate  authority  over  Blue  Cross  plans  or  individual  or  small  group 
plans,  but  not  commercial  insurance.  So  there  is  a  lot  of  variation 
in  the  regulatory  framework  in  each  of  the  States. 

Chairman  Stark.  You  mentioned  officials  in  Illinois  did  not  be- 
lieve that  regulating  health  insurance  premiums  is  in  the  consum- 
er's interest.  Rather,  they  believe  that  premiums  are  best  con- 
trolled in  the  competitive  market.  Is  that  an  insurance  regulatory 
official  who  told  you  that? 

Ms.  Aronovitz.  Yes,  it  is. 

Chairman  Stark.  Is  that  a  State  position  or  his  or  her  opinion? 
Ms.  Aronovitz.  I  believe  it  was  the  opinion  of  the  insurance  de- 
partment officials. 
Chairman  Stark.  Their  opinion. 
Ms.  Aronovitz.  Yes,  it  was  their  opinion. 

Chairman  Stark.  So  what  they  are  saying  is  there  is  no  benefit 
to  the  consumer  from  regulating  health  insurance  premiums? 

Ms.  Aronovitz.  We  have  that  in  there,  because  it  reflects  the  dif- 
ference in  State  regulatory  philosophies. 

Chairman  Stark.  That  competitive  pricing  will  do  it? 

Ms.  Aronovitz.  That  was  the  view  of  the  Illinois  officials. 

Chairman  Stark.  They  are  going  to  love  Ira  Magaziner,  because 
when  he  tells  them  that  he  wants  to  control  cost  by  the  competitive 
market,  but  yet  set  premiums,  that  is  going  to  really  turn  those 
guys  on  their  ear. 
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You  also  mentioned  in  my  State  that  they  really  do  believe  there 
that  rate  increases  must  be  reviewed.  Is  that  not  correct?  They 
have  to  be  reviewed  by  an  actuary  and  they  have  to  be  filed  for  in- 
dividual policies? 

Mr.  Alcocer.  For  individual  policies  only,  but  not  for  group  or 
small  group  policies,  so  it  is  a  small  portion. 

Chairman  Stark.  But  at  least  there,  because  we  have  a  bit  of  a 
budget  shortage,  if  the  rate  increase  is  less  than  30  percent,  they 
don't  even  review  it? 

Mr.  Alcocer.  Yes,  sir. 

Chairman  Stark.  And  I  figure  if  you  know  that,  the  insurance 
companies  know  that,  huh?  Do  you  think  that  was  a  secret?  Did 
you  have  to  bust  some  code?  [Laughter.] 

So  if  I  am  setting  rates  in  my  insurance  company,  Green  Cross 
of  California,  for  example,  which  is  now  a  big  New  York  stock  mar- 
ket with  million-dollar-plus  executives,  I  am  going  to  set  the  rates 
and  stick  it  to  the  consumers.  I  just  increase  the  rates  29  percent 
a  year,  right?  And  I  go  right  under  the  fence,  don't  I? 

Ms.  Aronovttz.  You  would  

Chairman  Stark.  I  never  get  a  review.  Can  any  of  you  tell  me 
what  30  percent  a  year  compounded,  how  long  it  takes  a  rate  to 
double? 

Mr.  Alcocer.  About  3  years. 

Chairman  Stark.  Less  than  3  years,  doesn't  it?  So  in  California, 
you  could  double  the  rate  in  less  than  every  3  years  and  never  get 
a  regulatory  sniff,  huh? 

Ms.  Aronovttz.  That's  right. 

Chairman  Stark.  That  is  interesting. 

Now,  in  Colorado,  you  say  also  they  have  to  review  the  form  of 
the  policy,  because  consumers  aren't  able,  I  gather,  most  regulators 
know,  to  figure  out  what  is  in  the  insurance  form.  Is  that  the  gen- 
eral consensus  that  you  found  among  the  insurance  regulators? 

Ms.  Aronovttz.  In  most  States,  the  insurance  department  has 
authority  to  review  policy  forms.  They  commit  resources  to  dif- 
ferent extents.  In  Colorado,  they  have  an  interesting  situation. 

Chairman  Stark.  Yes,  they  do.  I  was  just  going  to  comment  on 
that.  Before  I  asked  you  about  that,  I  wanted  to  see  if  the  regu- 
latory philosophy  is  that  insurance  forms  are  rather  complex  and, 
therefore,  it  is  a  regulatory  responsibility  to  review  the  fine  print, 
as  we  lay  people  would  say,  so  that  we  don't  get  gypped. 

Ms.  Aronovttz.  Right.  This  is  demonstrated  a  lot,  if  you  look  at 
long-term  care  insurance,  for  instance. 

Chairman  Stark.  Now,  what  Colorado  does  to  fulfill  that  obliga- 
tion is  require  the  insurance  companies  to  check  their  policies,  to 
make  sure  they  are  not  gypping  the  consumers.  Is  that  a  fair  as- 
sessment of  the  Colorado  policy? 

Ms,  Aronovitz.  That  is  exactly  right.  The  insurance  company 
will  certify  that  they  are  only  selling  policies  in  Colorado  that  meet 
State  law.  As  part  of  their  program  the  insurance  department  in- 
tends to  go  and  spot-check  and  penalize  any  insurance  companies 
who  have  misrepresented  or  certified  wrongly. 

Chairman  Stark.  That  is  good.  Do  they  give  you  any  indication 
as  to  when  they  might  get  around  to  that? 


507 


Mr.  Alcocer.  They  just  instituted  that  program  starting  last 
July. 

Chairman  Stark.  So  they  are  doing  it  now?  So  they  are  spot- 
checking  and  

Mr.  Alcocer.  The  certification  process  was  instituted  last  July 

1. 

Chairman  Stark.  Any  idea  what  the  penalties  are,  if  you  cheat? 
Mr.  Alcocer.  Ranging  up  to  $50,000. 
Chairman  Stark.  Total? 
Mr.  Alcocer.  Total. 

Chairman  Stark.  Is  that  $50,000  per  day  or  per  year? 

Mr.  Alcocer.  $50,000  once  they  catch  you  was  the  way  it  was 
described  to  us.  So  it  would  be  $50,000  likely  per  policy,  not  sold, 
but  for  policy  issued. 

Chairman  Stark.  Policy  per  contract  type? 

Ms.  Aronovitz.  Per  policy  form. 

Chairman  Stark.  Per  policy  form.  So  if  you  had  a  really  good 
scam  going,  you  could  measure  the  marginal  return.  It  is  $50,000 
in  legal  fees  going  in,  which  are  probably  $500,000  to  beat  the  sys- 
tem. If  I  get  caught,  it's  $50,000  going  out  and  I  don't  even  have 
to  have  a  lawyer,  right?  It  is  not  a  felony,  is  it? 

Mr.  Alcocer.  No,  it  would  be  considered  to  be  an  unfair  business 
practice. 

Chairman  Stark.  I  don't  know  if  most  insurance  companies 
would  know  what  that  is.  That  certainly  wouldn't  trouble  them. 

There  is  a  company  in  Indiana,  Golden  Rule,  that  has  made  an 
art  form  of  gypping  their  customers  and  denying  claims  and  jack- 
ing up  after-the-fact  underwriting.  Did  you  talk  to  anybody  in  Indi- 
ana about  their  regulatory  systems  there? 

Ms.  Aronovitz.  No. 

Chairman  Stark.  We  will  get  to  them  later. 

When  you  say  that  only  25  percent  of  health  spending  is  subject 
to  State  insurance  regulation,  do  you  mean  that  only  about  25  per- 
cent of  gross  premiums  for  policies? 

Mr.  Hansen.  Mr.  Chairman,  that  is  based  on  national  health 
care  expenditures  information  developed  by  HIAA  that  was  slightly 
modified  to  remove  disability  insurance. 

Chairman  Stark.  Is  there  a  model  plan?  Is  there  some  kind  of 
model  regulation  outlined  for  health  insurance  that  is  like  NAIC? 

Ms.  Aronovitz.  NAIC. 

Chairman  Stark.  NAIC.  Do  they  have  a  

Ms.  Aronovitz.  There  are  over  200  NAIC  models.  About  60  re- 
late specifically  to  health  insurance  regulation  and  different  regu- 
latory activities. 

Chairman  Stark.  Are  they  widely  used  or  adopted? 

Ms.  Aronovitz.  It  depends  on  which  model  you  are  talking 
about.  Many  of  them  are  very  widely  used.  Some  of  them  are  less 
so. 

Chairman  Stark.  Do  you  think,  as  we  mentioned  earlier,  many 
of  these  reform  plans  would  control  costs  by  limiting  growth  in  in- 
surance premiums?  That  isn't  going  to  sell  in  Illinois,  but  let's  as- 
sume that  becomes  Federal  law.  Do  you  think  that  the  State  insur- 
ance regulators  are  prepared  to  enforce  premium  limitation? 
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Ms.  Aronovitz.  I  think  that  is  the  essence  of  our  message  today, 
and  that  is  that  States  differ  in  their  ability  to  do  many  of  these 
activities  that  could  be  part  of  a  health  reform  plan.  The  States 
that  currently  do  not  regulate  rates  would  be  hard-pressed  to  do  so. 
They  would  have  to  either  reallocate  resources,  obtain  expertise 
and  other  resources  to  assure  that  they  could  carry  on  these  addi- 
tional responsibilities.  It  is  important  to  be  aware  and  understand 
from  a  baseline  standpoint  where  States  are  right  now,  so  that 
Congress  can  consider  what,  if  any  additional  responsibilities 
should  be  assigned  the  States. 

Chairman  Stark.  Just  a  little  background  before  this  next  ques- 
tion. Are  you  aware  that  not  so  many  years  ago,  a  company  called 
IMC  stole  about  $30  million  that  belonged  to  the  Federal  Govern- 
ment and,  in  addition  to  that,  stuck  a  lot  of  hospitals  and  doctors 
in  Florida  with  unpaid  bills?  President  Bush's  son  was  involved  in 
the  company  and  the  former  head  of  it  is  living  in  Venezuela.  At 
any  rate,  are  you  familiar  with  that  HMO  operation? 

Ms.  Aronovitz.  No,  I  am  not. 

Chairman  Stark.  Have  you  ever  heard  of  it? 

Mr.  Cluff.  No,  sir. 

Chairman  Stark.  We  had  another  one  in  California  called 
Paraselsis,  with  all  due  respect  to  mythology  or  wherever 
Paraselsis  comes  from.  They  got  away  with  about  $11  million  be- 
fore we  got  a  hold  of  them.  Now,  I  understand,  they  are  back  in 
business.  This  again  was  an  HMO  over  which  there  is  precious  lit- 
tle control. 

I  might  just  conclude  by  recalling  some  testimony  in  a  different 
committee  in  this  room,  but  regarding  the  District  of  Columbia. 
There  we  questioned  an  insurance  regulator,  inquiring  about  the 
requirements  to  set  up  an  HMO,  planning  ahead  to  manage  com- 
petition. 

Dr.  McDermott  and  I  were  curious  about  our  retirement  years 
and  thought  we  might  as  well  start  an  HMO.  We  determined  that 
the  requirements  to  start  an  HMO  in  the  District  of  Columbia 
would  require  people  with  no  more  credentials  than  Dr.  McDermott 
and  myself,  he  carrying  the  lion's  share  of  the  load,  I  might  add. 
A  letter  of  credit  from  BCCI  in  the  amount  of  $100,000,  not  each, 
but  total,  and  we  are  in  business. 

I  mean  there  aren't  any  regulations.  Any  clown — I  am  referring 
to  the  Chair — can  set  up  an  HMO,  and  if  you  look  at  the  results, 
it  doesn't  take  long  to  steal  a  good  bit  of  money.  To  my  knowledge, 
the  disappearance  of  these  funds  is  yet  to  be  classified,  at  least  in 
California,  as  a  felony.  A  mere  misdemeanor  seems  to  be  precious 
little  problem  for  running  off  with  $11  million  to  $30  million  of  the 
Government's  money. 

Having  set  the  stage  and  understanding  that  we  may  be  faced 
with  mandatory  HMOs  across  the  length  and  breadth  of  the  land, 
and  in  California,  as  we  mentioned  earlier,  if  there  is  such  a  word 
as  "trifurcated,"  the  regulation  of  HMOs,  if  there  are  any  in  the 
State  of  California,  is  spread  amongst  a  bunch  of  agencies,  none  of 
which,  in  my  opinion,  have  more  than  six  or  seven  employees.  I  am 
not  talking  about  the  insurance  commissioner,  the  Department  of 
Corporations  and  the  health  department.  I  just  don't  believe  they 
have  20  employees  among  all  3  of  them. 
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Now,  what  kind  of  problems  can  you  foresee?  What  would  you 
tell  Mr.  Magaziner  if  he  came  to  ask  you  about  mandatory  mem- 
bership and  the  creation  of  HMOs  in  States  where  they  don  t  exist? 
What  kind  of  regulatory  problems  would  you  foresee,  based  on  the 
experience  of  California  having  the  largest  number  of  HMOs,  and 
the  lack  of  any  definable  regulations  under  which  they  operate? 

Ms.  Aronovitz.  Although  I  am  not  personally  familiar  with  IMC, 
I  am  very  familiar  with  the  types  of  improper  activities  in  which 
HMOs  have  gotten  involved. 

Chairman  Stark.  Shady  practices? 

Ms.  Aronovitz.  We  have  done  a  lot  of  work  in  the  area  of  fraud 
and  abuse  related  to  Medicare  and  HMOs,  and  we  find  that  they 
raise  particular  regulatory  problems. 

There  are  two  areas  I  could  discuss.  First,  when  you  have  a  per- 
son or  a  corporation  who  is  not  only  providing  care,  but  also  assum- 
ing the  financial  risk  of  providing  care,  you  have  to  be  very  con- 
cerned about  the  quality  of  care  that  would  then  be  provided.  One 
of  the  things  we  found  in  the  work  we  have  done  is  that,  although 
quality  of  care  issues  aren't  normally  under  the  purview  of  the 
State  insurance  department,  quality  of  care  problems  could  very 
often  be  a  proxy  for,  or  be  a  sign  of,  financial  solvency  problems. 
If  a  company  is  having  financial  problems,  one  of  the  temptations 
they  would  have  would  be  to  possibly  curtail  services. 

Chairman  Stark.  But  if  they  were  really  bad  apples,  that  could 
be  the  corporate  plan,  couldn't  it? 

Ms.  Aronovitz.  It  could.  If  you  have  different  State  regulatory 
bodies  looking  at  quality  of  care  issues  and  solvency,  let's  say,  or 
other  types  of  regulatory  activities,  you  really  have  to  assure  that 
the  different  departments  communicate  with  each  other.  If  they 
don't  communicate,  it  is  possible  that  the  department  of  healtn 
could  receive  quality  of  care  complaints  and  not  understand  that 
the  department  of  insurance  needs  to  know  about  that,  because 
they  might  be  an  indication  of  solvency  problems  of  the  company. 

If  we  go  to  a  HIPC-type  situation  or  more  of  a  capitated  situa- 
tion, there  will  be  a  lot  of  consumers  who  at  first  will  not  under- 
stand what  is  expected  of  them  and  how  an  HMO  works. 

Therefore,  there  might  be  a  greater  number  of  complaints,  and 
the  State  insurance  department,  or  the  department  of  health,  or 
whoever  would  be  responsible  for  investigating  complaints,  would 
have  to  ferret  through  and  find  out  which  ones  are  just  based  on 
a  lack  of  education  and  which  ones  are  really  determinants  of  qual- 
ity of  care  problems  that  could  lead  to  an  investigation  of  financial 
problems. 

Chairman  Stark.  Go  ahead.  I  am  sorry.  We  are  just  going  to  do 
a  little  number  game  here  in  a  moment. 

Ms.  Aronovitz.  There  are  things  to  be  aware  of,  if  you  are  going 
to  regulate  HMOs. 

Mr.  Hansen.  Mr.  Chairman,  if  I  may? 

Chairman  Stark.  Yes,  please. 

Mr.  Hansen.  We  have  just  seen  in  Washington  State  an  example 
of  some  of  the  decisions  tnat  are  going  to  have  to  be  faced  in  debat- 
ing health  care  reform.  Just  10  days  ago,  they  enacted  their  own 
health  care  reform  system,  and  our  review  of  the  new  law  that  is 
put  in  place  
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Chairman  Stark.  This  is  which  State? 

Mr.  Hansen.  Washington  State.  We  identified  35  new  tasks  and 
responsibilities  that  have  been  assigned  to  their  State  insurance 
commissioner.  These  include  such  things  as  certifying  and  licensing 
HIPCs  and  monitoring  the  solvency  of  certified  health  plans. 

We  contacted  the  insurance  department  in  Washington  State  and 
found  out  that  they  had  been  allocated  5  new  positions  to  take  care 
of  those  35  new  responsibilities.  We  only  offer  that  in  the  way  of 
an  example  of  the  kinds  of  decisions  that  are  going  to  have  to  be 
faced  with  the  diverse  kind  of  State  health  insurance  regulation 
that  we  have  right  now. 

Chairman  Stark.  Did  you  have  an  opportunity  to  observe  how 
any  HMOs  operate  or  any  of  the  review  in  your  work? 

Ms.  Aronovitz.  Generally,  yes,  but  not  in  this  particular  study. 

Chairman  Stark.  Are  there  reserve  requirements?  I  was  just  try- 
ing to  indicate  the  potential  here  for  "fun  in  the  sun." 

Ms.  Aronovitz.  There  are  requirements  for  reserves  for  HMOs. 

Mr.  Alcocer.  They  vary  by  State.  In  some  States,  the  require- 
ments are  much  more  stringent  than  others,  but  you  would  have 
to  look  at  it  on  a  State-by-State  basis. 

Chairman  Stark.  Would  any  of  you  have  any  knowledge  of  how 
good  their  payment  record  is  to  the  providers?  Are  they  cash,  or  do 
they  run  10,  30,  60,  90  days  for  their  payables,  do  you  know? 

Ms.  Aronovitz.  Some  of  our  prior  work  has  shown  concerns 
about  the  adequacy  or  the  timeliness  of  payment  at  some  HMOs 
that  have  been  having  problems.  That  is  one  of  the  areas  where 
HMOs  will  start  to  show  some  slowdown.  But  in  our  current  work, 
we  did  not  look  at  the  specific  requirements  for  payment. 

Chairman  Stark.  Well,  my  quick  calculation  of  the  new  HMO 
that  I  am  about  to  form  would  show  me  that  I  need  5,000  people. 
I  would  cheat  and  just  pick  up  2,500  Medicare  contracts,  and  get 
about  $400  a  month.  That  is  $1  million  a  month,  right?  You  ought 
to  be  able  to  do  that  without  any  criticism.  So  for  $1  million  a 
month,  I  only  need  to  figure  out  how  I  can  stretch  my  payables  out 
for  90  days,  and  I  have  $3  million  in  my  pocket.  You  can  all  come 
down  to  my  new  research  facilities,  and  it  won't  be  in  Jackson 
Hole,  which  is  an  extraditable  area,  but  more  apt  to  be  in  the  Ba- 
hamas, and  we  will  figure  out  what  to  do  with  that  $3  million. 

I  don't  think  many  States  have  any  ways  to  prevent  that  kind 
of  thing.  I  mean  that  is  in  its  gross — not  that  it  hasn't  happened. 
IMC  did  that  fairly  well.  But  I  am  suggesting  that  where  there  is 
this  kind  of  potential  to  control  that  kind  of  dough,  and  the  bene- 
ficiaries would  not  find  out  about  it,  arguably,  until  they  got  sick. 
That,  of  course,  is  the  other  side  of  the  game. 

In  any  of  your  reviews,  did  any  of  you  hear  about  risk  adjust- 
ment? 

Ms.  Aronovitz.  Yes,  I  believe  we  did. 

Chairman  Stark.  Yes?  Tell  me  what  you  know.  Are  there  any 
States  that  are  able  to  assess  risk  adjustment? 

Mr.  Cluff.  I  am  not  sure  exactly  to  what  you  are  referring,  Mr. 
Chairman,  but  I  do  know  that  the  NAIC  has  spent  a  great  deal  of 
effort  and  time  over  the  last  2  years  trying  to  develop  two  different 
formulas  for  risk-based  capital,  one  for  life-health  companies  and 
another  formula  for  property-casualty  companies.  The  risk-based 
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capital  formula  for  life-health  companies  has  been  introduced  and 
companies  are  expected  to  report  their  risk-adjusted  capital  as  of 
the  end  of  this  calendar  year. 

It  is  too  early  to  tell  whether  the  formula  that  has  been  devel- 
oped is  adequate  in  terms  of  its  assessment  of  risks  and  its  estab- 
lishment of  capital  for  risks,  and  it  appears  that  it  is  more  focused 
on  asset  risk  than  on  the  kinds  of  risks  that  a  health  insurer  would 
be  most  exposed  to,  although  it  does  attempt  to  get  at  that  to  some 
extent.  It  is  early  to  tell  what  is  going  to  happen,  but  I  think  this 
is  a  good  effort.  It  is  a  necessary  change,  and  I  hope  that  it  turns 
out  to  be  well  done,  as  well. 

Chairman  Stark.  Did  you  find  any  instances  of  States  that  had 
some  programs  that  we  might  look  to  for  guidelines  in  how  to  regu- 
late these  new  programs? 

Ms.  Aronovitz.  Yes.  As  a  matter  of  fact,  Paul  could  describe, 
when  he  was  in  Texas,  there  were  some  interesting  activities  being 
performed  on  an  early  warning  system.  Why  don't  you  describe 
that? 

Chairman  Stark.  I  would  like  to  hear  about  that. 

Mr.  Alcocer.  Texas  has  developed  a  computer  database  system 
to  take  information  from  each  of  the  component  sections  of  the  in- 
surance department  and  bring  them  together  centrally  to  see  if 
that  tells  more  of  a  story  about  an  insurer.  The  system  provides  an 
early  warning  on  insurers  that  should  be  monitored  or  inves- 
tigated. It  is  something  we  didn't  see  anywhere  else,  although  Cali- 
fornia is  developing  something  similar. 

Ms.  Aronovitz.  We  found  another  impressive  regulatory  activity 
in  California.  Their  consumer  complaint  section  uses  over  100  em- 
ployees to  take  consumer  complaints.  They  are  multilingual  and 
have  access  to  a  language  institute  for  callers  who  would  not  speak 
one  of  the  languages  that  the  State  employees  know.  So  there  are 
a  lot  of  interesting  and  innovative  activities  going  on,  although  we 
did  not  evaluate  the  overall  performance  of  any  department. 

Chairman  Stark.  This  idea  of  reviewing  insurance  companies 
and  their  regulation  is  not  new  to  GAO,  is  it? 

Ms.  Aronovitz.  No. 

Chairman  Stark.  It  occurs  to  me,  as  I  review  your  appendix, 
that  you  could  have  annoyed  some  insurance  regulators  and  compa- 
nies. I  am  just  going  to  mention  a  few  here,  just  as  a  prelude  to 
my  question.  These  start  with  December  of  1992  and  run  back  to 
November  of  1990: 

Insurance  regulation:  weak  oversight,  allowed  Executive  Life  to 
report  inflated  bond  values;  employer-based  health  insurance:  high 
costs,  wide  variation  threaten  system;  insurer  failures:  regulators 
failed  to  respond  in  timely  and  forceful  manner  in  four  large  life 
insurer  failures;  health  insurance:  vulnerable  payers  lose  billions  to 
fraud  and  abuse;  insurer  failures:  life/health  insurer  insolvencies 
and  limitations  of  State  guaranty  funds;  medigap  insurance:  insur- 
ance whose  loss  ratios  did  not  meet  Federal  standards  in  1988-89; 
long-term  care  insurance:  risks  to  consumers  should  be  reduced; 
private  health  insurance:  problems  caused  by  a  segmented  market; 
employee  benefits:  improvements  needed  in  enforcing  health  insur- 
ance continuation  requirements;  and  insurance  regulation:  The  in- 
surance regulatory  information  system  needs  improvement. 
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There  are  more  on  the  list,  but  none  of  them  so  specifically  point 
toward  the  failure  of  insurance  regulation  to  do  much  for  the  con- 
sumers. Have  you  been  challenged  in  any  of  those  reports?  In  any 
of  those  reports  I  read,  was  anybody  able  to  establish  that  the  in- 
formation you  gathered  was  incorrect? 

Ms.  Aronovitz.  No,  although  I  think  there  were  people  who  were 
not  pleased  with  our  findings. 

Chairman  Stark.  I  am  not  asking  for  your  popularity  rating.  I 
am  just  saying  

Ms.  Aronovitz.  Not  that  I  am  aware. 

Chairman  Stark.  In  those  reports  I  just  mentioned,  all  of  which 
were  critical  of  the  insurance  industry  and/or  their  regulators,  you 
would  be  willing  to  state  for  the  record  that  there  were  no  chal- 
lenges made  to  the  accuracy  of  the  data? 

Mr.  Cluff.  No. 

Chairman  Stark.  Did  anybody  challenge  the  relation  of  the  data 
to  any  conclusions  you  may  have  written  in  those  reports? 
Ms.  Aronovitz.  Not  that  I  am  aware. 

Mr.  Cluff.  Only  NAIC  officials  in  previous  hearings  on  insur- 
ance regulation. 

Chairman  Stark.  Well,  I  would  just  urge  you  to  keep  doing  what 
you  are  doing.  It  sounds  like  we  need  you  as  long  as  the  State  reg- 
ulation is  in  the  state  it  is  in. 

Ms.  Aronovitz.  Thank  vou  very  much. 

Chairman  Stark.  Thank  you  very  much  for  your  testimony. 

Our  next  panel  will  consist  of  witnesses  representing  the  insur- 
ance industry.  Gretchen  Babcock  is  the  executive  director  for  State 
services  of  the  BC/BS  Association.  Greg  Merrill  is  director  of  State 
political  affairs  of  the  Health  Insurance  Association  of  America.  He 
will  be  accompanied  by  Chris  Peterson,  assistant  general  counsel. 

I  welcome  the  witnesses  to  the  committee.  We  have  your  pre- 
pared testimony  and  I  would  be  happy  to  have  you  summarize  it 
for  me  or  expand  on  it  in  any  manner  you  are  comfortable. 

Ms.  Babcock,  would  you  like  to  lead  off? 

STATEMENT  OF  GRETCHEN  BABCOCK,  EXECUTIVE  DIRECTOR, 
STATE  SERVICES,  BLUE  CROSS  AND  BLUE  SHIELD  ASSOCIA- 
TION 

Ms.  Babcock.  Thank  you,  Mr.  Chairman. 

I  am  Gretchen  Babcock,  and  I  am  representing  the  Blue  Cross 
and  Blue  Shield  Association. 

Our  association  has  71  independent  Blue  Cross  and  Blue  Shield 
plans  throughout  the  country.  Collectively,  they  provide  health  ben- 
efits to  nearly  70  million  people.  I  appreciate  the  opportunity  to 
testify  today  on  the  role  of  State  insurance  regulation  under  Fed- 
eral health  care  reform  initiatives. 

My  testimony  touches  on  three  areas:  First,  why  States  are  in 
the  best  position  to  monitor  and  supervise  health  insurers  under 
national  health  care  reform;  second,  the  current  status  of  State  reg- 
ulation; and,  third,  State  regulation  of  Blue  Cross  and  Blue  Shield 
plans.  These  remarks  summarize  my  written  testimony  which  has 
been  submitted  for  the  record. 

Blue  Cross  and  Blue  Shield  Association  and  the  independent 
member  plans  have  been  actively  supporting  health  reform  at  the 
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Federal  and  State  levels  for  a  number  of  years.  A  key  component 
to  this  reform,  we  feel,  is  strict  Federal  standards  for  the  conduct 
of  health  insurers. 

We  believe  strongly  that  States  are  in  the  best  position  to  imple- 
ment and  enforce  these  Federal  standards,  for  three  reasons:  one, 
health  care  is  organized  and  delivered  at  the  local  level;  two,  effec- 
tive regulatory  mechanisms  are  already  in  place  at  the  State  level; 
and  three,  States  have  shown  they  can  act  quickly  and  effectively 
to  implement  Federal  legislation. 

The  most  important  reason  why  health  insurance  regulation 
should  remain  at  the  State  level  is  that  the  provision  of  health  care 
is  based  on  these  local  markets.  The  health  care  needs  of  the  com- 
munity and  the  environment  in  which  insurers  and  providers  in 
that  community  meet  those  needs  vary  significantly  from  one  place 
to  another. 

Because  State  government  is  close  to  these  local  communities, 
historically,  States  have  assumed  responsibility  for  regulating  the 
health  care  market.  States  have  developed  infrastructure  and  staff 
and  expertise  to  discharge  these  responsibilities,  and  we  believe  it 
makes  much  more  sense  to  build  on  the  existing  system  than  to  at- 
tempt to  recreate  at  considerable  cost  the  necessary  infrastructure 
at  the  Federal  level. 

In  addition,  States  have  shown  they  can  work  quickly  and  effec- 
tively to  implement  Federal  guidelines  and  uniform  laws.  When 
Congress  passed  medigap  reform  legislation  in  1990,  the  NAIC  had 
just  9  months  to  develop  model  laws  and  regulations,  including  the 
10  standard  benefit  packages  that  Mr.  Pomeroy  referred  to.  And 
only  1  year  later,  virtually  every  State  had  adopted  the  statutes 
and  regulations  required  by  Federal  law. 

Even  without  a  Federal  mandate,  States  have  worked  closely 
with  the  NAIC  and  moved  promptly  to  address  significant  problems 
in  the  small  group  insurance  market.  Since  the  NAIC  adopted  its 
model  small  group  laws  in  1990  and  1991,  38  States  have  enacted 
laws  based  on  these  NAIC  models. 

As  you  know,  the  performance  of  States  in  regulating  health  in- 
surance does  vary.  Some  States  do  a  better  job  than  others  in  car- 
rying out  this  responsibility. 

There  is  clearly  room  for  improvement  in  State  performance.  But 
for  the  reasons  noted  earlier,  namely  the  local  nature  of  health  care 
delivery  and  the  existing  infrastructure  that  is  already  in  place,  we 
strongly  believe  that  States  are  in  a  better  position  than  the  Fed- 
eral Government  to  implement  health  insurance  market  reform. 

In  a  number  of  cases,  State  regulatory  environments  tend  to  be 
more  stringent  for  Blue  Cross  and  Blue  Shield  plans  than  for  their 
commercial  competitors.  This  disparity  in  regulation  can  have  ad- 
verse effects  on  plans.  However,  Federal  standards  for  insurance 
market  reform  implemented  by  the  States  should  insure  that  all 
carriers  operating  in  a  marketplace  play  by  the  same  rules  and  are 
regulated  in  the  same  manner. 
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In  conclusion,  we  support  the  enactment  of  Federal  insurance  re- 
form standards  enforced  by  the  States  as  a  key  component  in  na- 
tional health  care  reform.  While  many  States  can  certainly  improve 
their  current  level  of  performance  in  this  area,  we  believe  that 
States,  working  together  with  the  NAIC,  are  still  in  the  best  posi- 
tion to  assure  that  these  reforms  are  properly  implemented  and 
vigorously  enforced  throughout  the  health  care  market. 

Thank  you  for  the  opportunity  to  testify  today. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  G  RETCH  EN  BABCOCK 
Blue  Cross  and  Blue  Shield  Association 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  Gretchen  Babcock, 
Executive  Director  of  State  Services  for  the  Blue  Cross  and  Blue  Shield 
Association,  an  association  of  71  independent  Blue  Cross  and  Blue  Shield 
Plans  throughout  the  nation.    Collectively,  the  Plans  provide  health 
benefits  protection  for  nearly  70  million  people.    I  appreciate  the 
opportunity  to  testify  today  on  the  role  of  state  insurance  regulation 
under  federal  health  care  reform  initiatives. 

The  Blue  Cross  and  Blue  Shield  Association  and  the  independent  member 
Plans  have  been  actively  supporting  health  care  reform  at  the  federal 
and  state  levels  for  the  past  several  years.    A  key  component  of  reform 
is  strict  federal  standards  for  insurance  market  reform,  implemented  and 
enforced  by  the  states.    In  addition,  we  have  supported  ensuring 
universal  access  to  coverage  and  making  coverage  more  affordable  by 
building  on  the  strengths  of  the  current  private/public  health  care 
system. 

My  testimony  today  touches  on  three  areas:    1)  why  states  are  in  the 
best  position  to  implement  insurance  market  reform  under  national  health 
care  reform;  2)  the  current  status  of  state  regulation;  and  3)  state 
regulation  of  Blue  Cross  and  Blue  Shield  Plans. 

States  Should  Implement  Insurance  Market  Reform  Under  National  Health 
Care  Reform 

We  believe  strongly  that  states  are  in  the  best  position  to  implement 
and  enforce  federal  standards  for  insurance  market  reform  for  three 
reasons:    1)  health  care  is  organized  and  delivered  at  the  local  level; 

2)  regulatory  mechanisms  are  already  in  place  at  the  state  level;  and 

3)  states  have  shown  they  can  act  quickly  to  implement  federal 
legislation. 

The  key  reason  is  that  the  provision  of  health  care  is  based  on  local 
markets.    The  health  care  needs  of  a  community  and  the  environment  in 
which  insurers  and  providers  in  that  community  meet  those  needs  vary 
significantly  from  one  location  to  another.    Because  states  are  closest 
to  these  local  communities,  historically  they  have  been  responsible  for 
regulating  the  health  care  market  --  e.g.,  through  insurance  regulation 
and  provider  licensing. 

As  a  consequence  of  this  historic  state  role,  states  have  developed 
infrastructure,  staff  and  expertise  to  regulate  the  health  care  market. 
In  considering  how  best  to  implement  federal  health  care  reform,  we 
believe  it  makes  much  more  sense  to  build  on  this  existing  system  than 
to  attempt  to  recreate,  at  considerable  cost,  the  necessary 
infrastructure  and  expertise  at  the  federal  level. 

In  addition,  states  already  have  shown  they  can  work  quickly  to 
implement  federal  guidelines.    When  Congress  passed  Medigap  reform 
legislation  in  1990,  the  National  Association  of  Insurance  Commissioners 
(NAIC),  given  just  9  months  to  adopt  model  laws  and  regulations 
incorporating  the  federal  requirements  --  including  development  of  up  to 
10  standard  benefit  packages  --  completed  its  task  on  time.    And  one 
year  later,  as  required  by  federal  law,  virtually  every  state  was 
certified  by  the  Health  Care  Financing  Administration  to  be  in 
compliance  with  the  requirements. 
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Another  area  where  states  have  worked  closely  with  the  NAIC  and  have 
moved  quickly  to  address  a  significant  problem  is  small  group  insurance 
market  reform.    In  1990  and  1991,  the  NAIC  formally  adopted  model  state 
laws  in  this  area.    Since  that  time,  38  states  have  adopted  insurance 
market  reform  laws,  the  vast  majority  of  which  are  based  on  the  NAIC 
models.    These  laws  already  are  being  implemented  in  about  30  states. 

Finally,  federal  health  care  reform  itself  will  improve  states' 
abilities  to  regulate  insurance  market  reform.    Under  many  proposals 
supported  by  both  federal  and  state  officials,  federal  law  will  define 
clear  standards  for  all  carriers,  and  the  strictness  of  those  standards 
will  result  in  market  consolidation.    This  consolidation  will  facilitate 
regulation,  by  allowing  states  to  focus  their  regulatory  resources  on 
fewer  carriers.    And  the  very  strictness  of  the  federal  standards  should 
remove  those  carriers  with  the  most  problematic  practices  from  the 
market  entirely.    In  addition,  federal  reform  should  remove  current 
legislative  barriers  to  full  state  regulation.    Changes  to  the  Employee 
Retirement  Income  Security  Act  (ERISA)  will  remove  a  major  legal 
loophole  now  hampering  state  regulation  by  allowing  states  to  regulate 
both  insured  and  self -funded  plans  equally. 


Current  Status  of  State  Health  Insurance  Regulation 

As  you  know,  the  performance  of  states  in  regulating  health  insurance 
varies;  some  states  clearly  do  a  better  job  than  others  in  carrying  out 
this  responsibility.    This  variability  is  partly  a  function  of  available 
funding  and  expertise  and  partly  a  function  of  varying  state  philosophy 
about  the  role  of  government  in  regulating  the  private  sector. 

There  clearly  is  room  for  improvement  in  state  performance,  but  for  the 
reasons  noted  earlier  --  the  local  nature  of  health  care  delivery  and 
existing  infrastructure  and  expertise  --we  strongly  believe  that  states 
are  in  a  better  position  than  the  federal  government  to  implement 
insurance  market  reform.    The  federal  government  does  have  an 
appropriate  role  in  assuring  insurance  market  reform.    But  we  believe 
that  role  should  focus  on  what  the  federal  government  does  best  -- 
namely,  spelling  out  standards  in  federal  law,  and  allowing  state 
governments  to  do  what  they  to  best  --  implementing  those  standards. 
State  Regulation  of  Blue  Cross  and  Blue  Shield  Plans 

In  many  cases,  state  regulatory  environments  tend  to  be  more  stringent 
for  Plans  than  for  their  commercial  competitors.    One  of  the  best 
examples  of  this  situation  is  whether  Plans  must  obtain  prior  approval 
for  rate  changes.    Although  most  common  in  the  individual  market,  some 
Plans  also  need  prior  approval  for  their  small  group  rates.  Public 
hearings  on  proposed  rate  changes  also  are  required  in  some  states.  In 
contrast,  most  competitors  in  these  states  simply  can  implement  their 
proposed  rate  increases  with  only  a  limited,  after-the-fact  review. 

Such  disparity  in  regulation  can  have  adverse  effects  on  Plans  when 
political  pressures  lead  to  long  delays  and/or  rate  increases  that  are 
inadequate  to  cover  claims  and  administrative  expenses.    First,  it  can 
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place  Plans  at  a  competitive  disadvantage  in  the  market,  if  they  finance 
the  revenue  shortfall  through  subsidies  from  other  lines  of  business. 
In  such  cases,  a  Plan's  subsidy  to  its  rate-regulated  business  could 
make  its  non-rate-regulated  business  less  competitive.    Second,  if  Plans 
finance  the  revenue  shortfall  by  drawing  down  reserves,  it  can  cause 
potential  solvency  problems. 

Federal  standards  for  insurance  market  reform,  implemented  by  the 
states,  should  assure  that  all  carriers  operating  in  a  market  play  by 
the  same  rules  and  are  regulated  in  the  same  manner. 

Conclusion 

In  conclusion,  we  support  enactment  of  federal  insurance  reform 
standards  enforced  by  the  states  as  a  key  component  of  national  health 
care  reform.    While  many  states  can  improve  their  current  level  of 
performance  in  this  area,  we  believe  that  they,  working  together  with 
the  NAIC,  are  in  the  best  position  to  assure  that  such  reforms  are 
enforced  throughout  the  health  insurance  market. 

We  look  forward  to  working  with  you,  the  NAIC  and  the  states  to  assure 
appropriate  regulation  of  insurance  under  federal  health  care  reform. 

Thank  your  for  the  opportunity  to  testify  today. 
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Chairman  Stark.  Thank  you. 
Mr.  Merrill. 

STATEMENT  OF  GREGORY  MERRILL,  DIRECTOR  OF  STATE 
POLITICAL  AFFAIRS,  HEALTH  INSURANCE  ASSOCIATION  OF 
AMERICA,  ACCOMPANIED  BY  CHRIS  PETERSEN,  ASSISTANT 
GENERAL  COUNSEL 

Mr.  Merrill.  Mr.  Chairman,  thank  you  for  giving  us  the  oppor- 
tunity to  testify  before  you  today. 

I  am  Greg  Merrill,  director  of  State  political  affairs  for  the 
Health  Insurance  Association  of  America  (HIAA).  I  am  accom- 
panied by  Chris  Petersen,  our  assistant  general  counsel. 

HIAA  represents  over  250  private  health  insurance  companies 
which  insure  over  70  percent  of  the  commercial  market.  With  the 
Chair's  permission,  I  will  summarize  the  highlights  of  my  testi- 
mony. 

State  insurance  regulation  remains  an  effective  mechanism  for 
protecting  consumers  interests.  State  regulation  of  insurance  has 
worked,  because  of  the  departments'  close  proximity  to  the  consum- 
ers they  are  charged  to  protect  and  their  on-the-ground  oversight 
of  insurers  serving  those  customers. 

This  proximity  has  made  the  departments  more  accessible  to  con- 
sumers and  has  allowed  them  to  react  quickly  to  the  needs  of  their 
constituents.  Problems  in  the  insurance  marketplace  are  quite 
often  local.  A  State  regulatory  system  is  more  responsive  to  these 
problems  and  is  more  likely  to  recognize  the  unique,  local  perspec- 
tive of  the  problem. 

Safeguarding  consumers'  investment  of  premium  dollars  for 
health  insurance  is  by  far  one  of  the  most  important  tasks  facing 
State  insurance  departments.  A  strength  of  the  State  regulatory 
system  is  its  ability  to  monitor  the  condition  of  insurers  operating 
within  its  borders.  In  those  rare  instances  where  a  commercial 
health  insurer  was  facing  financial  difficulties,  State  regulators 
have  stepped  in  to  ensure  that  policyholders'  claims  were  paid. 
Proximity  to  the  problem  has  allowed  State  insurance  departments 
to  provide  consumers  substantial  protection. 

In  addition,  State  insurance  departments,  in  conjunction  with 
the  National  Association  of  Insurance  Commissioners,  the  NAIC, 
have  been  leaders  and  innovators  in  health  insurance  reform.  The 
NAIC  developed  model  acts  and  regulations  on  the  subject,  and  a 
significant  number  of  States,  often  with  the  insurance  departments 
in  the  lead,  have  enacted  comprehensive  small  employer  insurance 
reforms.  This  action  by  the  State  regulatory  bodies  has  resulted  in 
important  protections  for  consumers. 

A  final  argument  for  State  regulation  is  that  the  system  is  al- 
ready in  place.  Since  the  system  is  working,  the  HIAA  does  not  be- 
lieve that  it  should  be  dismantled.  Replacing  State  regulation  with 
a  Federal  scheme  would  be  costly  in  terms  of  dollars,  disruptions 
to  the  system,  and  in  the  loss  of  experienced  regulators. 

Should  the  system  be  replaced?  No.  Can  the  system  be  improved? 
Yes.  Our  remarks  today  do  not  comment  on  the  specific  quality  of 
regulation  in  each  State.  Some  States  do  an  excellent  job,  while 
others  could  probably  do  better.  And  all  States  will  have  to  do 
more,  if  the  health  care  system  is  to  be  reformed  successfully.  What 
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we  would  like  to  comment  on  today  is  how  we  believe  insurance 
regulation  will  have  to  change  in  a  reformed  environment. 

As  you  know,  HIAA  has  developed  a  vision  of  comprehensive  re- 
form of  America's  health  care  system.  With  your  permission,  I 
would  like  to  have  it  included  in  the  record.  This  vision  calls  for 
a  number  of  new  functions  and  responsibilities  to  be  overseen  by 
government  at  both  the  State  and  Federal  levels. 

Chairman  Stark.  Without  objection. 

Mr.  Merrill.  The  basic  structure  of  health  reform  and  its 
central  components  must  be  established  at  the  national  level.  A 
Federal  role  is  necessary  to  insure  a  uniform  level  and  decree  of 
coverage  provided  by  all  health  plans  offering  the  "essential  pack- 
age" of  benefits. 

All  health  plans  must  be  governed  by  a  uniform  set  of  rules, 
whether  the  plan  is  offered  through  a  purchasing  pool  mechanism 
or  is  sold  directly  to  employers  and  individuals.  This  is  critical  to 
prevent  market  segmentation  and  adverse  selection,  as  well  as  to 
establish  a  truly  competitive  and  pluralistic  marketplace.  Only  the 
Federal  Government  can  establish  standards  to  ensure  that  every- 
one plays  by  the  same  rules. 

But  uniform  national  standards  and  the  strong  Federal  role  nec- 
essary to  achieve  them  do  not  necessarily  imply  a  direct  Federal 
role  in  the  enforcement  of  these  standards.  HIAA  believes  that  the 
Federal  Government  should  create  a  national  framework  for  the 
regulation  of  the  health  care  system.  Broad  policy  parameters 
would  be  set  at  the  national  level  by  an  independent  Federal  en- 
tity. Rules  to  implement  those  policies  would  be  developed  by  a  set 
of  self-regulatory  bodies  addressing  specific  elements  of  the  health 
care  system. 

Within  this  Federal  framework,  the  States  should  continue  to 
play  an  important  role.  Because  the  most  effective  enforcement  of 
rules  is  at  the  local  level,  States  and  State-level  entities  should 
play  a  large  role  in  the  enforcement  of  the  national  rules  and 
standards. 

An  ongoing  challenge  will  be  to  define  and  continually  refine  the 
States'  role,  so  as  to  allow  adaptation  to  local  conditions,  while 
maintaining  efficiency,  equity  among  players,  and  the  flow  of  infor- 
mation that  an  integrated  State  and  Federal  regulatory  structure 
would  require. 

In  conclusion,  HIAA  believes  the  Federal  Government  must  have 
an  expanded  regulatory  role  in  developing  national  health  insur- 
ance standards,  if  we  are  to  achieve  our  common  goal  of  universal 
coverage  in  the  most  equitable  and  efficient  manner.  We  also  be- 
lieve that  the  States,  because  of  their  expertise  and  proximity  to 
local  concerns,  should  have  an  important  and  expanded  role  to  play 
in  implementing  and  enforcing  the  new  national  standards. 

This  concludes  my  prepared  remarks  and  we  would  be  pleased  to 
answer  any  questions,  Mr.  Chairman. 

[The  prepared  statement  and  attachment  follows:] 
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TESTIMONY  OF  GREGORY  MERRILL 
Health  Insurance  Association  of  America 

Thank  you  for  giving  HIAA  the  opportunity  to  testify  before 

you  today.     I  am  Greg  Merrill,  Director  of  State  Political 

Affairs  for  the  Health  Insurance  Association  of  America.     I  am 

accompanied  by  Chris  Petersen,  our  Assistant  General  Counsel. 

HIAA  represents  over  250  private  health  insurance  companies  which 

insure  over  70  percent  of  the  commercial  market. 

State  Insurance  Regulation 

State  insurance  regulation  has  been,  and  is,  an 
effective  mechanism  for  protecting  consumers'  interests.  State 
regulation  of  insurance  has  worked  because  of  the  departments' 
close  proximity  to  the  consumers  they  are  charged  to  protect. 
This  proximity  has  made  them  more  accessible  to  consumers  and  has 
allowed  them  to  react  quickly  to  the  needs  of  their  constituents. 
Problems  in  the  insurance  market  place  are  quite  often  local.  A 
state  regulatory  system  is  more  responsive  to  these  problems  and 
is  more  likely  to  recognize  the  unique,  local  perspective  of  the 
problem. 

Safeguarding  consumers'  investment  of  premium  dollars  for 
health  insurance  is  by  far  one  of  the  most  important  tasks  facing 
state  insurance  departments.     The  strength  of  the  state 
regulatory  system  is  its  ability  to  closely  monitor  the  condition 
of  insurers  within  its  borders.     In  those  rare  instances  where  a 
commercial  health  insurer  was  facing  financial  difficulties  state 
regulators  have  stepped  in  to  ensure  that  policyholders  claims 
were  paid  and  that  people  received  the  medical  care  that  was 
required.     Proximity  to  the  problem  has  allowed  state  insurance 
to  provide  consumers  substantial  protection.     In  the  area  of 
insurer  solvency,  the  states'  track  record  have  been  much  more 
impressive. 

In  addition,  state  insurance  departments,  in  conjunction 
with  the  National  Association  of  Insurance  Commissioners  (NAIC) , 
have  been  leaders  and  innovators  in  health  insurance  reform. 
The  NAIC  developed  model  acts  and  regulations  on  the  subject  and 
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a  significant  number  of  states,  often  with  the  insurance 
departments  in  the  lead,  have  enacted  comprehensive  small 
employer  insurance  reforms.     This  action  by  the  state  regulatory 
bodies  has  resulted  in  important  protections  for  consumers. 
Forty  one  states  have  enacted  insurance  rate  regulation,  thirty 
six  states  require  guaranteed  renewability  and  thirty  two  states 
have  guarantee  issue.     The  state  insurance  departments  have  also 
been  active  on  other  access  issues  such  as  individual  reform  in 
Ohio  and  Medicaid  reform  in  Oregon. 

A  final  argument  for  state  regulation  is  that  the  system  is 
already  in  place.     Since  the  system  is  working,  the  HIAA  does  not 
believe  the  it  should  be  dismantled.     Replacing  state  regulation 
with  a  federal  scheme  would  be  costly  in  terms  of  dollars, 
disruptions  to  the  system,  and  in  the  loss  of  experienced 
regulators. 

Should  the  system  be  replaced?    No.     Can  the  system  be 
improved?    Yes.     States  do  an  excellent  job,  others  could 
probably  do  better;  all  states  will  have  to  do  more  if  the  health 
care  system  is  to  be  reformed  successfully.     What  we  would  like 
to  comment  on  today  is  how  we  believe  insurance  regulation  will 
have  to  change  in  a  reformed  environment. 

HIAA/s  Vision  of  State  and  Federal  Responsibilities 

As  you  know,  HIAA  has  laid  out  a  vision  of  comprehensive 
reform  of  America's  health  care  system.     (I  have  attached  it  to 
my  written  statement  for  the  record.)     It  would  provide  universal 
coverage,  and  cost  containment  through  the  competitive  market. 
This  vision  calls  for  a  number  of  new  functions  and 
responsibilities  to  be  overseen  by  government  at  both  the  state 
and  federal  levels. 
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Comprehensive  Federal  Reform 

The  basic  structure  of  health  reform  and  its  central 
components  must  be  established  at  the  national  level.     Only  the 
federal  government  can  ensure  universal  coverage  for  all 
Americans.     State-by-state  reform,  even  at  a  comprehensive  level, 
has  a  number  of  significant  drawbacks.     The  most  destructive  of 
these  is  economic  competition  among  states  that  would  be  created 
by  the  imposition  of  state-based  employer  mandates  and  taxes  to 
assure  universal  coverage. 

Another  primary  concern  is  that  the  coverage  provided  to  all 
could  differ  from  state  to  state,  in  terms  of  benefits  and  plan 
design,  making  "universal  coverage"  a  relatively  amorphous 
phrase.     Lastly,  state-based  reform  implies  a  lack  of  federal 
financial  assistance,  which  would  be  particularly  detrimental  to 
states  with  disproportionate  shares  of  financially  vulnerable 
businesses  or  individuals  who  would  require  assistance  to  achieve 
universal  coverage. 

All  Health  Plans  Follow  the  Same  Rules 

A  strong  federal  role  is  necessary  to  ensure  a  uniform  level 
and  degree  of  coverage  provided  by  all  health  plans  offering  the 
"essential  package"  of  coverage.     Health  plans  sponsored  by 
insurers,  Blue  Cross/Blue  Shield,  HMOs,  self-funded  entities, 
government,  or  others  must  be  governed  by  a  uniform  set  of  rules, 
whether  the  plan  is  offered  through  a  purchasing  pool  mechanism 
or  is  sold  directly  to  employers  and  individuals.     This  is 
critical  to  prevent  market  segmentation  and  adverse  selection,  as 
well  as  to  establish  a  truly  competitive  and  pluralistic 
marketplace.     Differing  state  requirements  add  needless 
complexity,  raising  administrative  costs  without  providing 
commensurate  value  to  consumers.     Only  the  federal  government  can 
establish  standards  to  ensure  that  everyone  plays  by  the  same 
rules.     States  should  not  be  allowed  to  enact  standards  that  are 
different  from  those  prescribed  by  the  federal  government. 
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Proposed  Regulatory  Framework 

Uniform  national  standards  and  the  strong  federal  role 
necessary  to  achieve  them  do  not  necessarily  imply  a  direct 
federal  role  in  the  enforcement  of  these  standards.  HIAA 
believes  that  the  federal  government  should  create  an  independent 
federal  entity,  perhaps  like  the  Securities  and  Exchange 
Commission.     This  independent  federal  entity  would  develop  broad 
policy  parameters  and  oversee  the  development  and  implementation 
of  these  guidelines  by  a  set  of  self -regulatory  bodies.  These 
self-regulatory  bodies  would  develop,  implement  and  enforce  rules 
of  conduct  for  all  players  in  the  health  care  system.  Together, 
these  bodies  would  make  up  the  federal  structure  that  is  the 
primary  regulator  of  the  health  care  system.     This  regulatory 
framework  would  encompass  all  interested  parties  in  the  health 
care  system  —  providers,  insurers,  employers,  government,  and 
the  public. 

Direct  federal  government  responsibilities  would  be 
necessary  in  the  following  areas: 

•establishing  and  enforcing  individual  and  employer 
mandates , 

•providing  subsidies  to  financially  vulnerable  individuals 
and  employers, 

•revising  and  administering  the  tax  code, 

•encouraging  managed  care  programs  in  public  programs,  and 

•developing  and  implementing  tort  reform  efforts. 

The  self-regulatory  bodies  would  perform  the  following 
functions: 
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•establish  consistent  rules  of  market  behavior  for  all 
health  plans  —  those  provided  by  insurers,  self -funded 
employers,  HMOs,  government,  or  any  other  entity  — 
including: 

-  guarantees  that  coverage  would  not  be  cancelled, 
terminated  or  not  renewed  because  of  the  health  status 
or  claims  experience  of  the  individual  or  group, 

-  prohibit  insurer  rating  practices  that  create  large 
rate  differentials  for  groups  of  similar  age,  gender 
and  geographic  composition,  and 

-  create  rules  for  coverage  of  pre-existing  conditions; 

•develop  consistent  rules  for  provider  payment  across  public 
and  private  payors  alike  which  would  eliminate  cost- 
shifting; 

•define  essential  benefits  package(s); 

•establish  standards  for  electronic  data  interchange; 

•develop  and  implement  anti-fraud  efforts; 

•establish  data  requirements  for  outcomes  research  and  the 
development  and  implementation  of  practice  protocols;  and 

•oversee  or  perform  technology  assessment. 

The  States '  New  Role 

Within  this  federal  framework,  the  states  should  continue  to 
play  an  important  role.     The  most  effective  enforcement  of  rules 
is  at  the  local  level;  thus,  states  and  state-level  entities 
should  play  a  large  role  in  the  enforcement  of  the  national 
standards . 
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States  could  also  continue  to  be  involved  in  such  areas  as 
capital  expenditure  planning  and  determining  the  proper  mix  of 
providers.     An  ongoing  challenge  will  be  to  define  the  states' 
role  so  as  to  allow  adaptation  to  local  conditions  while 
maintaining  efficiency,  equity  among  players,  and  the  relative 
simplicity  that  a  federal  regulatory  framework  offers. 

The  reforms  proposed  here  do  not  apply  to  coverage  outside 
of  the  essential  package,  such  as  disability  income,  supplemental 
hospital  indemnity,  specified  disease,  Medicare  supplement,  long- 
term  care  insurance,  or  the  new  supplemental  medical  insurance 
policies  that  will  develop  once  the  essential  package  has  been 
defined.     HIAA  believes  that  these  types  of  coverage  should 
continue  to  be  regulated  and  sold  as  health  insurance  products 
are  today. 

Regulation  of  Non-Health  Insurance  Products 

Although  HIAA  endorses  a  strong  federal  role  in  the 
regulation  of  the  health  care  system,  including  health  insurance, 
we  do  not  advocate  that  this  federal  role  be  extended  to  other 
non-health  insurance  products.     There  are  a  number  of  factors 
distinguishing  health  care/health  insurance  from  other  insurance 
products  that  result  from  the  significant  differences  among  the 
markets  for  health  and  non-health  insurance  products,  and  which 
make  states  the  more  appropriate  regulator. 

Conclusion 

The  federal  government  must  have  an  expanded  regulatory  role 
in  developing  national  health  insurance  standards  if  we  are  to 
achieve  our  common  goal  of  universal  coverage  in  the  most 
equitable  and  efficient  manner.     The  states,  because  of  their 
expertise  and  proximity  to  local  concerns,  also  will  have  an 
important  and  expanded  role  to  play  in  implementing  and  enforcing 
the  new  federal  standards. 
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HIAA 


Health  Insurance  Association  of  America 


VISION  STATEMENT 

Our  vision  is  a  society  of  healthy  individuals  and 
communities .     Our  nation,  through  systemic  change, 
will  build  upon  our  employer-based  system  to  create 
a  consumer-responsive,  prevention- focused,  affordable 
and  cost-effective  health  system  which  fosters 
individual  responsibility,  human  dignity,  improved 
health  status,  and  enhanced  quality  of  life  for  all. 


VISION  GOALS 


•  Promote  a  healthy  and  productive  existence  for  all 
Americans ,  maximizing  the  dignity  and  quality  of  life  for 
each  individual . 

•  Encourage  Americans  to  take  personal  responsibility  for 
maintaining  good  health  regarding  lifestyle  factors  within 
their  ability  to  control . 

•  Recognize,  as  a  society,  that  heroic  efforts  to  extend  life 
are  not  always  appropriate  or  desirable .     Dignity,  quality 
of  life,  and  the  potential  of  returning  to  a  healthy 
existence  must  be  considered  in  treatment  decisions  and  in 
the  allocation  of  resources. 

•  Provide  compassionate  care  to  all  people,  especially  to 
those  who  are  chronically  or  terminally  ill  and  cannot 
recover  from  their  illnesses . 

•  Stabilize  health  care  costs  as  a  percentage  of  individual 
financial  capacity — earned  income  and  other  sources. 

•  Harmonize  health  care  spending  with  other  essential  national 
requirements — the  environment,  education,   the  economy  and 
securi ty . 


March  24,  1993 
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GUIDING  PRINCIPLES 


Reform  of  our  health  care  system  requires  comprehensive  change. 
Change  must  include  a  shift  in  emphasis  away  from  sickness  and 
repair  and  toward  health  and  wellness.     The  principles  below 
comprise  a  unified  whole,  not  a  cafeteria  menu.     All  elements 
integral  to  universal  coverage  and  cost  containment  must  be 
implemented  together,  not  piece-meal  nor  staged  over  time  one 
state  at  a  time.     HIAA  believes  that  reform  of  our  system  must  be 
guided  by  the  following  principles: 

1.  Reform  must  rely  on  competitive,  pluralistic,  and  flexible 
delivery  and  financing  systems  in  which  all  players — public 
and  private  alike — abide  by  the  same  rules.  Government 
should  not  anoint  winners;  winners  should  be  determined  by 
the  marketplace — a  marketplace  free  to  abandon  failures  and 
embrace  promising  new  ideas. 

2.  Universal,   "cradle  to  grave"  coverage  must  be  achieved  by 
requiring  all  employers  and  individuals  to  pay  for  an 
essential  package  of  benefits  which  should  include  primary, 
preventive  and  catastrophic  coverage.     Government  cannot 
shirk  its  role;  it  must  help  subsidize  those  employers  and 
individuals  who  cannot  afford  to  purchase  an  essential 
package. 

3.  Insurers  and  other  private  payors  must  issue  and  renew 
coverage  for  all.     To  protect  insurer  solvency  and  maintain 
employer  incentives  to  control  costs  and  promote  employee 
wellness,  insurers  can,  within  limits,  establish  premium 
rates  which  reflect  risk.     Coverage  must  be  portable;  there 
must  be  no  pre-existing  condition  limits  once  in  the  system; 
and  the  problem  of  "job  lock"  must  be  eliminated. 

4.  Reform  must  build  on  our  employment-based  system. 
Employers'  active  participation  in  financing,  selecting,  and 
administering  an  essential  package  of  coverage  is  critical 
to  maintaining  an  open,  flexible,  and  innovative  health  care 
system.     Given  their  significant  financial  commitment, 
employers  must  retain  control  over  their  employees'  health 
care  coverage.     Therefore,  requiring  employers  to 
participate  solely  through  group  purchasing  pools  would 
invalidate  the  cornerstone  of  our  employer-based  system. 

5.  Changing  the  delivery  system  is  fundamental.     Managed  care 
should  be  the  primary  vehicle  for  achieving  sustained 
systemwide  cost  savings;  we  must  allow  it  to  evolve  and 
develop  into  its  next  generation,   including  full 
participation  of  Medicare  and  Medicaid  beneficiaries  in 
managed  care  systems.     A  defining  element  of  managed  care 
systems  will  be  their  ability  to  collect  and  publish  data 
which  allow  purchasers  to  compare  outcome  and  price 
information.     Employers  and  managed  care  systems  will  also 
provide  incentives  that  promote  healthy  lifestyles  and 
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personal  responsibility.     Managed  care  alone  may  not 
sufficiently  control  systemic  health  care  costs.  Therefore, 
alternative  approaches  (such  as  expenditure  targets  and  all- 
payor  systems)   should  be  explored  as  an  additional  means  of 
controlling  health  care  costs. 

6.  Government's  role  must  be  one  of  an  enabler,  not  of  a 
"doer".     A  primary  and  essential  function  must  be  to 
eliminate  cost-shifting  to  private  payors.  Self-regulatory 
bodies  will  develop,   implement  and  enforce  rules  of  conduct 
for  all  players.     These  include  rules  of  market  behavior  for 
all  private  and  public  payors,  rules  for  providers  to  follow 
to  ensure  consistent  payment  levels  which  eliminate  cost- 
shifting,  and  standards  for  electronic  data  interchange  and 
for  reporting  outcome  and  cost  information.  Government- 
sanctioned  self-regulatory  bodies  will  also  define 
essential  package (s)  of  care,  evaluate  technologies  for 
their  cost-effectiveness,  and  establish  a  mechanism  for 
pooling  certain  cost  and  utilization  data.     In  addition, 
government  must  enact  legislation  reforming  the  malpractice 
adjudication  system. 

7.  Tax  preferences  should  be  limited  to  the  essential  package 
of  care,  thereby  motivating  the  public  to  seek  the  best 
value  and  providing  additional  revenue  to  finance  expanded 
health  care  coverage. 


CREATING  A  WORKING  HEALTH  CARE  SYSTEM 

We  Americans  have  shorter  life  spans,  higher  infant  mortality 
rates,  and  higher  rates  of  violent  death  than  do  the  citizens  of 
other  industrialized  countries.     Yet  we  pay  more  for  health  care 
per  capita  and  more  in  total  health  costs — close  to  $900  billion 
a  year — than  does  any  other  country  in  the  world.  Furthermore, 
an  estimated  37  million  people  in  the  United  States  do  not  have 
health  care  coverage;  if  we  as  a  society  continue  "business  as 
usual,"  that  number  is  expected  to  reach  40  million  by  the  year 
2000. 

To  make  matters  worse,  the  private  sector  has  had  to  shoulder 
more  than  its  fair  share  of  the  costs.     The  Prospective  Payment 
Assessment  Commission  estimates  that,  in  1990,  private  payors 
paid  $22.5  billion  more  than  the  costs  incurred  by  their  hospital 
patients  to  make  up  for  losses  hospitals  experienced  from  the 
uninsured  as  well  as  Medicaid  and  Medicare  patients.     Put  another 
way,  private  payors  paid  an  average  of  128  percent  of  actual 
provider  costs;  this  amounts  to  almost  a  3  0  percent  "tax"  on 
hospital  costs  paid  by  the  nation's  employers. 

Clearly,  these  trends  must  be  reversed.     Over  the  last  year,  the 
Vision  Committee  of  the  Board  of  Directors  of  the  Health 
Insurance  Association  of  America  (HIAA)  met  to  discuss  health 
care  reform.     The  Committee  members  approached  their  task  as 
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Americans  who  happen  to  know  about  health  insurance  rather  than 
as  health  insurance  executives  who  happen  to  be  Americans. 

HIAA's  vision  is  a  framework  for  comprehensive  reform.  Its 
underlying  premise  is  that  everyone  with  a  stake  in  the  success 
of  American  health  care,   including  insurers,  will  have  to  do  what 
it  takes  to  create  a  working  health  care  system.     It  reflects  the 
conviction  that  the  nation's  health  care  needs  can  best  be  met  by 
a  competitive  and  pluralistic  system,  not  a  monolithic  one,  and 
that  the  private  sector  will  continue  to  play  a  dominant  role  in 
financing  health  care.     It  calls  for  universal  coverage  for  all 
and  changes  in  the  behavior  of  providers,  payors,  including 
insurers,  and  the  public.     It  advocates  that  government  be  an 
"enabler,"  not  a  "doer,"  that  it  eliminate  cost-shifting,  and 
that  it  establish  guidelines  for  everyone  to  follow.     Our  vision 
is  premised  on  comprehensive  reform;  all  initiatives  central  to 
its  goal  of  universal  coverage  and  cost  containment  must  be 
implemented  together,  and  in  coordination  with  one  another,  to 
ensure  maximum  success. 

Taken  together,  these  reforms  will  lead  to  a  sustainable 
reduction  in  the  growth  of  health  care  costs  and  improve  the 
health  of  the  American  people.     We  recognize,  however,  that  these 
reforms  will  require  significant  new  government  spending.  We 
have  identified  one  possible  revenue  source — a  limit  to  the  tax 
preference  employer-sponsored  health  insurance  currently  enjoys — 
but  we  recognize  that  other  sources  will  be  needed  as  well.  It 
is  critical  that  these  newly  generated  tax  dollars  be  applied 
only  to  building  a  health  care  system  that  will  produce  long-term 
sustainable  savings;  new  revenues  should  not  be  wasted 
perpetuating  the  status  quo. 

The  health  insurance  industry  anticipates  further  discussion  on 
many  aspects  of  the  system  it  proposes.     Some  areas  need  more 
thought,  and  some  gaps  need  to  be  filled.     As  areas  of 
uncertainty  are  clarified,  this  paper,  which  is  not  final,  will 
be  modified  to  reflect  these  changes.     Some  lack  of  specificity 
will  have  to  be  tolerated  while  we  struggle  to  find  solutions  to 
difficult  issues.     (For  purposes  of  this  discussion,  "health 
care"  refers  to  services  to  prevent,  diagnose  or  treat  medical 
conditions.    The  reforms  proposed  here  do  not  apply  to  coverage 
outside  of  the  essential  package,  such  as  disability  income, 
supplemental  hospital  indemnity,  specified  disease,  Medicare 
supplement  or  long-term  care  insurance . ) 


COMPONENTS  OF  THE  NEW  SYSTEM 

1.      Based  on  Pluralistic  Financing  and  Delivery  Systems 

Reform  must  rely  on  market-based  pluralistic  and  competitive 
financing  and  delivery  systems.     Pluralism  and  choice  are  what 
engender  competition — competition  among  ideas,  among  companies, 
among  plans,  and  among  values  such  as  cost,  quality  and 
convenience.     Only  true  competition  can  assure  that  our  health 
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care  system  remains  flexible  and  open  to  innovation,   so  that  it 
will  continue  to  evolve  to  better  meet  consumers'  needs  in  the 
future.     A  system  with  many  buyers  and  sellers  will  assure 
breadth  and  depth  of  services  and  responsiveness  to  consumers. 
Market  forces  must  be  allowed  to  determine  which  systems  shall 
succeed. 

Comprehensive  health  care  reform  will  require  an  expanded  federal 
role  to  eliminate  costly  variations  in  state  regulation  and 
assure  uniform  standards — a  level  playing  field — for  all  public 
and  private  payors.     It  will  also  require  that  government  remove 
barriers  to  the  growth  of  pluralistic,  competitive  systems. 


2.      Builds  on  an  Employer-Based  Foundation 

Employers  have  a  unique  interest  in  maintaining  employee  health — 
as  it  affects  productivity.     Therefore,  employers  must  provide 
coverage  for  all  their  employees  and  dependents.     Employers  will 
pay  for  at  least  part  of  this  coverage.     Some  employers  will 
receive  government  assistance  to  help  cover  their  employees. 

All  employers,  regardless  of  their  size,  will  select  plans  based 
on  the  performance  of  competing  managed  care  systems.     A  system 
built  on  an  employer  base  is  categorically  inconsistent  with  the 
concept  of  exclusive  group  purchasing  that  bypasses  employers 
altogether,  thus  relieving  them  of  their  responsibilities. 
Purchasing  pools,  such  as  group  association  and  multiple  employer 
plans,  are  common  methods  of  obtaining  coverage.     We  have  no 
objection  to  a  variety  of  demonstrations  and  experimentation  with 
other  forms  of  purchasing  pools  provided  employer  participation 
is  voluntary.     In  no  case  should  employers  be  required  to  buy 
health  insurance  solely  through  group  purchasing  arrangements. 

A  competitive  and  pluralistic  system  should  allow  purchasing 
pools  to  exist  side  by  side  with  other  methods  of  arranging 
coverage.     Insurance  reform  measures  will  prevent  any  one  entity 
from  bearing  an  inequitable  share  of  risk  because  all  payors  will 
follow  the  same  market  rules  to  guarantee  coverage. 

In  addition,  employers  should: 

•  be  free  to  experiment  with  and  invest  in  a  variety  of 
approaches  in  providing  an  essential  package  of  coverage; 

•  provide  incentives  to  promote  healthy  behavior;  and 

•  have  incentives  to  help  restrain  costs  because  some  element 
of  their  experience  is  considered. 
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3.       Achieves  Universal  Coverage  for  an  Essential  Package 

All  Americans  will  have  continuous  coverage  for  an  essential 
package  of  primary,  preventive,  and  catastrophic  care.  Achieving 
universal  coverage  will  require  a  series  of  mandates — on 
government,  employers,   insurers  and  individuals.     How  to  divide 
these  responsibilities  will  probably  be  the  most  difficult  and 
controversial  aspect  of  health  care  reform.     Ultimately,   it  will 
be  a  political  decision,  not  a  health  care  decision.  Clearly 
governments — federal  and  possibly  state — will  bear  the  cost  of 
covering  low-income  people.     Employers,  in  our  view,  should  at 
the  very  least  be  required  to  incur  the  costs  of  offering  health 
insurance  to  their  employees. 

HIAA  supports  a  requirement  that  employers  help  pay  for  coverage 
for  their  employees  and  dependents.     Even  a  modest  employer 
payment  would  heighten  employer  cost  consciousness  and  help 
restrain  health  care  inflation.     So-called  employer  mandates, 
however,  are  in  effect  a  mandate  on  employees  as  well  as 
employers,  since  employee  premium  contributions  are  envisioned  in 
virtually  all  employer  mandate  plans.     We  are  reserving  judgment 
on  how  the  costs  should  be  shared  between  employer  and  employee, 
recognizing  that  there  are  practical  limits  on  the  ability  of 
both  employers  and  employees  to  shoulder  the  financial  costs  of  a 
health  care  mandate.     It  may  be  necessary — however  the  cost  is 
divided — to  phase  in  the  mandates  over  a  period  of  years,  taking 
account  of  any  other  employer  mandates — such  as  increases  in  the 
minimum  wage — that  may  be  imposed  at  the  same  time.     If  an 
employer  mandate  is  phased  in,  it  will  be  necessary  to  coordinate 
it  with  other  aspects  of  health  care  reform.     For  example, 
certain  aspects  of  insurance  market  reform  are  not  feasible 
absent  a  mandate;  the  two  reform  measures  must  be  synchronized. 

To  achieve  universal  coverage,  the  following  steps  must  be  taken: 

•  Government  must  require  all  employers  to  arrange  and  help 
pay  for  an  essential  package  of  coverage  for  their  employees 
and  dependents.     All  individuals — those  employed  and  those 
not  connected  to  the  work  force — are  required  to  obtain 
such  coverage. 

•  Government  must  help  employers  and  individuals  who  cannot 
afford  to  purchase  an  essential  package.      (Certain  employers 
receive  financial  help,  but  they  cannot  "opt  out"  by  paying 
a  tax  instead. ) 

•  All  individuals — those  employed  and  those  not  connected  to 
the  work  force — must  receive  the  same  tax  incentives  to 
purchase  an  essential  package. 

•  The  essential  package  covers  primary,  preventive,  and 
catastrophic  care.     Government  will  authorize  an  independent 
body  of  providers,  payors,  employers  and  consumers  to  define 
the  essential  package  of  coverage.     The  design  of  this 
package  must  be  flexible  to  encourage  cost-conscious 
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behavior;  it  must  have  inherent  limits  to  prevent  continuous 
expansion,  recognizing  that  people's  wants  and  desires  may 
exceed  society's  resources;  and  it  must  not  overlap  or 
duplicate  medical  care  coverage  available  elsewhere  such  as 
under  workers'  compensation  and  automobile  insurance. 

•        There  should  be  no  difference  in  the  essential  package  of 

coverage  received  by  the  poor  and  the  non-poor.  Government 
will  finance  coverage  for  low  income  individuals,  but  there 
will  no  longer  be  the  need  for  a  separate  Medicaid  program. 


4.      Ensures  Universal  Coverage  Through  Market  Reform 

Market  reform  must  be  premised  on  a  government  requirement  that 
all  individuals  and  employers  purchase  coverage.     In  this 
environment,  all  health  plans  will  be  subject  to  national  rules 
of  market  behavior  to  guarantee  universal  and  continuous 
coverage.     The  same  rules  will  apply  to  all  health  plans,  whether 
offered  by  commercial  insurers,  Blue  Cross/Blue  Shield  plans, 
HMOs,  self -insured  employers,  government,  or  any  other  entity. 
Problems  such  as  "job  lock"  and  lack  of  coverage  for  pre-existing 
conditions  will  be  resolved.     The  rules  of  market  behavior  will: 

•  require  that  coverage  be  made  available  to  every  employee  in 
an  employment-based  group; 

•  assure  that  every  individual  will  be  able  to  purchase  the 
essential  package,  regardless  of  their  health,  financial  or 
employment  status; 

•  guarantee  that  coverage  will  not  be  cancelled,  terminated  or 
not  renewed  based  on  the  health  status  or  claims  experience 
of  any  individual  or  group; 

•  prohibit  insurer  rating  practices  that  create  large  rate 
differentials  for  groups  of  similar  age,  sex  and  geographic 
composition; 

•  maintain,  at  the  same  time,  insurers'  ability  to  calibrate 
rates  to  risk — pure  community  rating  results  in  market 
disruption  and  works  against  cost  containment  in  a  variety 
of  ways;  and 

•  establish  a  form  of  reinsurance  or  risk-sharing  to 
compensate  for  inequitable  distribution  of  risk. 


5.       Creates  Sustained  Cost  Containment  By  Systemic  Change  in 
Financing  and  Delivery  Systems 

Changing  the  health  care  delivery  system  is  fundamental.  The 
actual  delivery  of  care  must  be  substantially  better  organized 
than  it  is  today  to  meet  the  needs  of  patients,  purchasers,  and 
providers.     Therefore,  managed  care  should  be  the  primary  vehicle 
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for  achieving  sustained  systerawide  cost  savings,  and  must  be 
allowed  to  evolve  and  develop  to  its  next  generation.  Managed 
care  systems  will  serve  the  health  care  needs  of  communities  by 
offering  essential  packages  of  care;  they  may  also  offer 
supplemental  coverage. 

Different  forms  of  managed  care  coverage  will  compete  on  a  level 
playing  field.     These  competing  forms  of  coverage  include  plans 
employing  managed  care  techniques  such  as  utilization  review  as 
well  as  managed  care  structures  such  as  HMOs,  PPOs,  other 
network-based  health  plans,  and  evolving  models.     However,  a 
defining  element  of  all  managed  care  systems  will  be  their 
ability  to  collect  and  publish  data  which  allow  purchasers  to 
compare  outcome  and  price  information  across  managed  care 
systems . 

Managed  care  systems  will  be  permitted  to  pay  providers  in  a 
variety  of  ways  that  encourage  cost-effectiveness  and  quality 
care,  including  physician  risk-sharing  incentives,  so  that 
providers  are  rewarded  for  the  cost-effective  use  of  medical 
resources.     New  payment  systems  should  encourage  greater  provider 
autonomy  in  decision-making  and  reduce  the  "hassle  factor"  that 
now  results  from  micromanaging  by  payors. 

Managed  care  systems  will  be  user-friendly,  efficient,  and 
paperless.     Administrative  costs,  and  waste  and  fraud,  will  be 
significantly  reduced.     Improved  alliances  between  providers  and 
insurers  will  promote  enhanced  financial  and  managerial  control 
of  managed  care  systems,  timely  and  responsive  customer  service, 
quality  assurance  programs,  and  fraud  prevention. 

Both  managed  care  systems  and  employers  will  provide  incentives 
that  promote  healthy  behavior  including  discounts,  promotions, 
and  education.     These  incentives  will  reduce  health  care  costs 
related  to  unhealthy  lifestyle  choices  and  will  promote  personal 
responsibility  for  one's  health. 

Given  government's  enormous  buying  power  and  its  ability  to 
influence  provider  costs,  there  should  be  strong  incentives, 
perhaps  requirements  phased  in  over  time,  that  Medicaid  and 
Medicare  beneficiaries  fully  participate  in  managed  care  systems 
to  eliminate  cost-shifting  and  control  costs  and  utilization. 

As  managed  care  continues  to  develop,  it  will  result  in 
significant  cost  containment.     However,  managed  care  alone  may 
not  sufficiently  control  systemic  health  care  costs.  Therefore, 
alternative  approaches  (such  as  expenditure  targets  and  all-payor 
systems)  should  be  explored  as  an  additional  means  of  controlling 
health  care  costs. 
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6.       Controls  Systemwide  Costs  Via  New  Government  Role 

Government  will  establish  an  entity  that  oversees  and  relies  on 
one  or  more  self -regulatory  bodies  to  develop,   implement  and 
enforce  rules  of  conduct  for  all  players  in  the  health  care 
system.     The  regulatory  framework  will  include  all  interested 
parties  in  the  health  care  system — providers,  insurers, 
employers,  government,  and  the  public.     One,  or  possibly  several, 
self -regulatory  bodies  will  perform  the  following  functions: 

•  establish  consistent  rules  of  market  behavior  for  all  health 
plans — those  provided  by  insurers,  self -insured  employers, 
HMOs,  government,  or  any  other  entity  (see  point  4); 

•  define  essential  package (s)  of  coverage  that  is  made 
available  to  all,  regardless  of  their  income,  age  or 
employment  status  (see  point  3); 

•  establish  rules  for  providers  to  follow  which  ensure  that 
they  set  consistent  payment  levels  for  all  public  and 
private  payors  for  the  same  service.     These  rules  should: 

•  recognize  that  different  payors  may  use  different 
payment  methods;  and 

•  assure  that  payments  reflect  real  economic  costs  and 
value  to  providers  and  payors  (such  as  convenience, 
service,  adherence  to  quality  standards,  cost-effective 
practice  patterns,  or  meeting  additional  contractual 
obligations) . 

(In  no  case,  however,  should  the  rules  allow  providers 
to  grant  discounts  to  one  payor  simply  by  increasing 
the  cost  to  another  payor.      The  most  important  outcome 
of  these  new  rules  is  to  eliminate  government's  chronic 
failure  to  pay  the  true  costs  of  care  for  poor  and 
elderly  Americans.     In  other  words,  Medicaid  and 
Medicare  should  no  longer  receive  special  deals  with 
providers  at  the  expense  of  the  rest  of  the 
population. ) 

•  develop  standardized  guidelines  for  electronic  data 
processing  and  a  nationally  uniform  claim  form  to  achieve  an 
efficient  and  paperless  system; 

•  evaluate  technologies  (i.e.,  drugs,  procedures,  and 
equipment)   for  their  cost-effectiveness;  sanction  clinical 
guidelines  (developed  by  appropriate  professions)  that  can 
be  used  as  legal  defense  against  malpractice  claims; 
determine  valid  experimental  treatments  eligible  for 
reimbursement  through  participation  in  clinical  trials; 

•  establish  standards  for  the  reporting  of  outcome  and  cost 
information  published  by  managed  care  systems; 
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•  establish  a  mechanism  for  pooling  certain  cost  and 
utilization  data  on  a  regional,  state  and/or  national  basis 
to  assist  all  payors  in  controlling  costs  and  utilization, 
to.  help  managed  care  systems  produce  outcome  and  cost  data, 
and  to  help  the  government-authorized  entity  to  develop 
guidelines  that  ensure  that  providers  set  consistent  payment 
levels; 

•  enact  legislative  reforms  of  the  malpractice  adjudication 
system; 

•  enact  legislation  that  allows  insurers  to  exchange 
information  for  the  purpose  of  identifying  fraudulent 
providers ;  and 

•  consider  actions  needed  to  change  the  mix  and  supply  of 
physicians  and  to  increase  the  supply  of  physicians  in  inner 
cities  and  rural  areas. 


7.      Establishes  Equitable  Rules  for  All 

Government  will  require  all  public  and  private  payors  to  play  by 
the  same  rules.     To  achieve  this  level  playing  field,  the 
regulatory  framework  must: 

•  avoid  duplicative  or  overlapping  regulation  among  the  states 
or  between  the  state  and  federal  levels; 

•  remove  all  state  regulatory  control  over  anti-managed  care 
laws,  mandated  benefits  laws,  and  provider  contracting  laws; 

•  prohibit  states  from  mandating  additions  to  the  essential 
benefit  package;  and 

•  amend  ERISA  to  allow  this  regulatory  structure  to 
successfully  implement  the  above  responsibilities. 


8.      Promotes  Equitable  Tax  Policy 

Government  must  implement  tax  policies  that  eliminate  perverse 
incentives  for  health  care  spending.1    An  unlimited  tax 
preference  for  employer-sponsored  health  benefits  does  not 
promote  cost-consciousness  among  employees.     Instead,  tax 
preferences  for  the  essential  package  of  coverage  should  be: 


*As  noted  earlier,  this  vision  addresses  reform  of  the  acute 
care  medical  system;  it  does  not  address  long-term  care  financing 
reform.     HIAA  continues  to  support  several  recommendations  in  the 
latter  area,  including  favorable  tax  treatment  of  long-term  care 
insurance,  on  the  grounds  that  the  increased  availability  of 
affordable  private  insurance  will  have  a  significant  impact  on 
reducing  future  public  (Medicaid)   spending  on  long-term  care. 
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•  capped  at  a  level  equal  to  the  essential  benefit  package; 

•  extended  to  the  self-employed  and  to  those  who  purchase  the 
coverage  outside  of  an  employment  setting; 

•  inapplicable  to  any  premiums  for  health  benefits  in  excess 
of  the  essential  package;  and 

•  inapplicable  to  cost-sharing  requirements,  such  as 
deductibles  and  copayments,  for  the  essential  package. 

Employers  would  continue  to  be  allowed  to  deduct  100  percent  of 
their  contributions  to  employees'  health  coverage,  even  if  their 
contributions  are  for  coverage  in  excess  of  the  essential 
package.     (But  employees  are  taxed  on  the  excess.)     In  addition, 
the  inequitable  taxation  of  various  payors  must  also  be  addressed 
to  help  level  the  playing  field  in  the  new  system. 

The  revenues  from  these  tax  changes  should  be  used  only  to  help 
pay  for  health  care  reform.     HIAA  could  not  support  these  tax 
changes  if  cost-shifting  is  not  adequately  addressed  or  if  the 
revenues  generated  from  these  changes  are  not  specifically 
applied  to  health  care  reform. 


SYSTEMIC  FACTORS  DRIVING  COSTS  ARE  SLOWED 

We  have  proposed  many  ways  to  create  a  sustained  reduction  in  the 
growth  of  health  care  spending.     Everyone  will  have  continuous 
coverage  so  people  will  not  wait  until  they  are  ill  before 
seeking  care.     Managed  care  systems  will  discourage  excess  doctor 
visits,  unnecessary  hospital  and  specialist  care,  and  technology 
use  that  is  not  cost-effective.     Physicians  will  be  empowered  to 
practice  effective,  not  defensive,  medicine.     Managed  care 
systems  will  offer  essential  packages  of  care  that  will  compete 
on  price  and  value. 

Providers  will  not  be  able  to  shift  costs  among  payors,  so  true 
market  competition  will  compel  providers  to  become  more 
efficient.     A  government-authorized  entity  will  evaluate,  and 
slow  the  use  of,  expensive  technologies  that  are  not  cost- 
effective.     Administrative  simplicity,  a  paperless  system,  and 
standardized  claim  forms  will  save  money  and  help  control  fraud 
and  waste.     Coverage  of  preventive  care  and  incentives  for 
healthy  lifestyles  will  pay  off  over  the  long-run.  Tax 
advantages  will  be  limited  to  the  value  of  the  essential  package 
of  care,  thereby  motivating  everyone  to  seek  the  best  value. 

Successful  reform  will  yield  measurable  results  and  trends  that 
will  compare  favorably  to  those  of  other  nations  on  costs  and  on 
a  variety  of  quality  measures  (such  as  mortality,  percent  who 
smoke,  and  height/weight  standards) . 

HIAA  will  continue  to  refine  its  vision  of  health  care  reform. 
However,  we  are  committed  to  achieving  the  objectives  outlined. 
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Fixing  the  health  care  system  will  lift  a  sizable  burden  from  our 
collective  shoulders,  yielding  resources  and  liberating  energies 
for  other  critical  issues  on  the  nation's  social  agenda. 


SEPARATE  ISSUE  PAPERS 

Additional  issue  papers  are  being  developed  on  selected  subjects. 
In  some  instances,  these  are  descriptive  papers  discussing  the 
pros  and  cons  of  the  issue.     In  other  cases,  these  are 
supplemental  papers  providing  more  detail  than  what  is  proposed 
herein.     Topic  areas  include: 

1.  Problems  in  using  premiums  caps  to  control  costs 

2.  Centrality  of  employers  in  providing  coverage 

3.  Problems  in  using  group  purchasing  pools  as  the  only  means 
of  gaining  coverage 

4.  Extent  of  tax-favored  treatment  for  health  insurance 

5.  Nature  of  federal  and  state  responsibilities 

6.  Implementation  and  enforcement  of  employer  and  individual 
mandates 

7.  Insurance  in  the  new  market 

8.  Determining  the  essential  package  of  coverage 

9.  Medicare  and  Medicaid  in  health  care  reform 

10.  Technology  assessment 

11.  Tort  reform 

12.  Individual  responsibility,  wellness  and  prevention 

13.  Medical  care  coverage  under  Workers'  compensation  and  auto 
insurance 

14.  Eliminating  fraud  and  waste 

15.  Long-term  care 

16.  Electronic  data  interchange 
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Chairman  Stark.  I  was  just  looking  at  your  proposed  regulatory 
division  here.  You  would  leave  antifraud  efforts  up  to  self-regula- 
tion, is  that  correct? 

Mr.  Petersen.  We  would  have  antifraud  efforts  undertaken  at 
the  State  level,  not  self-regulation,  it  would  be  State  antifraud 
laws. 

Chairman  Stark.  What  would  you  do  with  multi state  operators? 

Mr.  Petersen.  We  believe,  as  was  stated  in  our  opening  re- 
marks, that  the  State  regulatory  bodies  are  much  closer  to  the  con- 
sumers and,  thus,  they  are  more  

Chairman  Stark.  How  does  the  State  regulator  in  Iowa  help 
somebody  in  Kentucky  who  buys  something  by  mail  or  dials  a  1- 
800  number?  How  close  can  you  be? 

Mr.  Petersen.  Well,  the  insurance  department  in  Kentucky 
would  enforce  the  protections  for  the  Kentucky  residents. 

Chairman  Stark.  On  an  insurance  company  in  Iowa,  with  no 
presence  in  Kentucky,  how  do  they  get  jurisdiction? 

Mr.  Petersen.  Under  the  Unfair  Trade  Practices  Act. 

Chairman  Stark.  Which  Unfair  Trade  Practices  Act? 

Mr.  Petersen.  Kentucky's  Unfair  Trade  Practices  Act,  in  order 
to  market,  they  would  have  to  comply  with  those  standards. 

Chairman  Stark.  No,  they  don't.  A  1-800  number  or  by  mail? 
Come  on.  How  many  cases  do  you  know  of  in  the  past  10  years 
where  a  State  has  gone  after  an  out-of-State  marketer  by  mail  or 
over  the  telephone? 

Mr.  Petersen.  I  don't  have  any  specific  numbers. 

Chairman  Stark.  Two?  Three? 

Mr.  Petersen.  I  am  sorry,  I  am  not  

Chairman  Stark.  Do  you  really  think  that  goes  on  in  any  States? 
Mr.  Petersen.  We  believe  that  the  Unfair  Trade  Practices 

Standards  Act  and  antifraud  statutes  

Chairman  Stark.  Are  sufficient? 
Mr.  Petersen.  Yes. 

Chairman  Stark.  All  right.  How  would  the  HIAA  suggest  that 
we  control  costs?  Everybody  is  talking  about  cost,  whether  it  is  bid- 
ding or  whether  it  is  setting  premiums  or  whether  it  is  setting 
costs  on  the  providers.  How  do  you  think  that  should  be  done? 
What  is  the  HIAA's  position  on  that,  Mr.  Merrill? 

Mr.  Petersen.  As  far  as  premiums,  we  would  advocate 
national  

Chairman  Stark.  No,  no.  What  is  your  position  on  how  costs 
should  be  controlled? 

Mr.  Petersen.  We  believe  that  managed  care  will  be  the  ulti- 
mate answer  to  control  costs,  so  that  is  how  we  would  foresee  the 
future. 

Chairman  Stark.  I  am  going  to  press  you  a  little  further.  Is  that 
by  setting  premiums,  controlling  the  rate  of  increase  of  premiums, 
or  by  controlling  the  charges  of  providers? 

Mr.  Petersen.  We  would  support  controlling  the  increases  of 
premium  rates.  We  have  supported  that  and  we  would  support  caps 
on  how  much  premium  rates  may  be  increased  on  an  annual  basis. 

Chairman  Stark.  Now,  are  you  aware  that  a  large  number  of 
your  members  have  organized  into  a  group  that  are  supporting  cost 
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controls?  The  group  is  being  led  by  the  former  president  of  your  as- 
sociation. Are  you  aware  of  that  group  and  its  interests? 

Mr.  Petersen.  Which  organization  are  you  referring  to? 

Chairman  Stark.  I  am  referring  to  a  group  of  small  insurance 
companies  who  are  importuning  us  to  use  cost  controls,  so  that 
they  are  able  to  compete  with  the  five  big  guys  that  just  quit  your 
association  and  are  out  there  peddling  the  Jackson  Hole  philoso- 
phy. You  are  unaware  of  that? 

Mr.  Petersen.  There  are  competing  views  within  the  insurance 
industry  on  the  best  way  to  control  costs. 

Chairman  Stark.  You  are  suggesting  that  yours  is  definitely  op- 
posed to  cost  controls,  that  is  your  association's  current  position? 

Mr.  Petersen.  We  would  like  to  pursue  the  managed  care  route, 
to  see  if  that  works. 

Chairman  Stark.  And  by  saying  that,  you  mean  you  are  opposed 
to  cost  controls? 

Mr.  Petersen.  Yes. 

Chairman  Stark.  Would  you  care  to  outline  for  us  what  you 
think  managed  competition  will  be  like? 

Mr.  Petersen.  I  am  glad  you  have  asked  that  question,  because 
I  think  your  earlier  question  on  HIPCs  to  Congressman  Pomeroy 
highlights  the  need  for  State  regulation.  Most  national  proposals 
include  some  sort  of  HIPC  concept  in  them,  but  we  don't  know 
what  HIPCs  are,  we  don't  know  how  they  are  going  to  operate.  Will 
they,  for  instance,  have  one  per  State  or  one  per  region,  several  per 
State?  Will  the  HIPCs  compete  against  each  other?  Should  they  be 
organized  on  an  HMO  basis,  PPO,  indemnity  carrier  basis?  Will 
there  be  risk  adjusters?  If  so,  what  kind? 

Chairman  Stark.  Do  you  know  of  any  risk  adjusters  that  exist 
in  your  industry? 

Mr.  Petersen.  It  depends  on  how  you  define  a  risk  adjuster. 

Chairman  Stark.  You  define  it. 

Mr.  Petersen.  Well,  a  number  of  individual  policymakers  would 
define  a  reinsurance  mechanism  which  you  find  in  a  number  of 
States,  the  small  group  mechanism  as  a  risk  adjuster.  That  mecha- 
nism would  allow  for  a  nonprofit  entity  to  spread  the  cost  of  high- 
cost  individuals  in  the  small  employer  market. 

Chairman  Stark.  Isn't  that  retrospective  risk  adjustment? 

Mr.  Petersen.  Generally,  they  are  prospective  in  that  you  have 
to  identify — we  could  be  getting  into  semantics  here,  but  you  would 
have  to  identify  the  individuals  to  place  in  the  reinsurance  mecha- 
nism before  they  incurred  these  costs.  The  State  of  New  York  has 
a  

Chairman  Stark.  Would  that  imply  medical  underwriting? 
Mr.  Petersen.  Yes,  it  would. 

Chairman  Stark.  Let  me  rephrase  the  question.  In  a  world  with- 
out medical  underwriting,  do  you  know  of  any  scheme  for  risk  ad- 
justing? 

Mr.  Petersen.  I  would  say  the  State  of  New  York's  regulation 
146  is  probably  the  closest  example  of  it.  What  they  do  is  look  at 
the  age/sex  mix  of  insurer's  block  of  business  and  then  shift  re- 
sources to  those  that  have,  based  on  a  ratio,  a  less  favorable  age/ 
sex  mix.  They  also  have  included  in  that  formula  sort  of  a  condi- 
tions list,  you  might  say,  which,  if  there  are  a  certain  number  of 
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conditions,  that  you  have  a  greater  proportion  of  than  others,  you 
would  be  compensated.  So  that  would  be  the  closest  in  a  risk-free 
basis. 

Chairman  Stark.  The  idea  of  sex  and  age  adjustments,  for  the 
most  part,  is  about  as  close  as  anybody  has  gotten,  and  those  plans 
don't  get  much  closer  than  20  percent.  Would  you  say  that  is  a  fair- 
ly conservative  statement  of  the  state  of  the  art,  at  least  today? 

Mr.  Petersen.  That  probably  is  the  state  of  the  art,  and  I  think 
what  that  highlights,  to  get  back  to  the  original  question  on  HIPCs 
and  why  it  would  highlignt  State  regulation,  is  that  we  don't  know 
exactly  what  the  state  of  the  art  of  risk  adjusters  or  many  other 
functions  are.  So  I  think  we  believe  it  more  appropriate  for  these 
HIPCs  to  be  tried  out  at  the  State  level  and  regulated  at  the  State 
level,  to  see  if  they  work,  number  one,  and  to  see  which  formula 
is  the  most  appropriate. 

One  State  experimentation  or  one  regional  experimentation  that 
does  not  work  is  much  less  disastrous  than  a  national  HIPC  with 
certain  set  conditions  with  Federal  regulations.  Until  we  know  if  it 
works  or  not,  we  prefer  State  level. 

Chairman  Stark.  You  say  in  your  testimony  that  the  States 
should  define  the  essential  benefit  package.  Are  you  suggesting 
that  the  insurance  commissioners  should  define  the  health  care 
benefit  package? 

Mr.  Petersen.  The  statement  has  the  Federal  body  defining  the 
essential  benefit  package,  not  the  State.  There  is  confusion  and  I 
apologize  for  that,  but  the  Federal  body  would  define  it.  We  believe 
it  is  very  important  to  have  universal  access,  that  everyone  has  the 
same  benefits,  so  you  would  have  continuity  of  coverage. 

Chairman  Stark.  I  misinterpreted  that.  That  was  not  clear. 

Cancellability  guarantees,  those  would  be  State  responsibilities? 

Mr.  Petersen.  No. 

Chairman  Stark.  That  is  again  Federal? 

Mr.  Petersen.  I  think  it  is  the  same  confusion.  We  believe  the 
rules  should  

Chairman  Stark.  Self-regulatory  bodies,  that  would  be  federally 
defined? 

Mr.  Petersen.  We  liken  it  sort  of  to  the  SEC. 

Chairman  Stark.  All  right.  I  have  always  used  the  Federal  Re- 
serve, but  SEC  would  be  OK 

Mr.  Petersen.  Our  next  written  statement  will. 

Chairman  Stark.  Would  you  concur  that  there  is  as  wide  variety 
in  both  resources  committed  to  insurance  regulation  relative  to  the 
population  and  the  size  of  the  industry  in  States,  as  well  as  a  wide 
difference  in  philosophy  among  the  various  States  as  to  what  is  im- 
portant and  what  isn't  important?  Is  that  a  fair  statement? 

Mr.  Petersen.  I  think  that  is  a  fair  statement  and  reflects  not 
only  the  regulatory  philosophy,  but  also  the  legislative  philosophy. 
In  a  particular  State,  when  they  are  talking  about  the  authority  to 
regulate  rates,  quite  often  the  legislature  gives  them  that  author- 
ity. So  in  those  States  that  do  not  have  the  authority,  quite  often 
it  is  a  legislative  restriction,  not  a  regulatory  restriction. 

Chairman  Stark.  Let's  talk  about  managed  competition,  again, 
recognizing  that  neither  of  us  is  quite  sure  exactly  what  it  is  going 
to  be,  but  it  is  conceivable  that  a  large  number  of  States,  let's  say 
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20  or  30,  might  not  ever  pass  legislation  to  create  some  kind  of 
HIPC  or  purchasing  co-op,  even  if  we  said  you  must?  Isn't  that  a 
fair  assessment? 

Mr.  Petersen.  If  the  Federal  Government  required  them  to  do 
it? 

Chairman  Stark.  Yes. 

Mr.  Petersen.  I  guess  it  would  depend  on  what  type  of  hammer 
was  in  the  statute. 

Chairman  Stark.  That  is  what  troubles  me.  We  would  take  over 
the  responsibility  of  providing  coverage  and  access  to  those  people 
that  the  State  chooses  not  to.  It  isn't  a  great  leap  of  logic  to  say 
some  States  might  find  that  financially  more  attractive.  I  am  hav- 
ing trouble  seeing  how  I  badger  Mississippi  or  California  into  both 
doing  the  same  thing,  when  arguably  there  are  different  resources 
available.  That  is  what  I  am  getting  to.  What  do  we  do? 

Mr.  Petersen.  Federally,  I  am  not  certain  what  the  solution 
would  be.  I  do  think  your  question  points  out — and  Congressman 
Grand/ s  question  pointed  out — that  in  the  rural  areas  of  Iowa,  a 
HIPC  might  not  be  the  most  appropriate  response  to  serve  their 
kind  of  needs.  In  theory,  a  rural  State  might  determine  that  when 
we  have  only  one  or  two  hospitals  in  large  regions  in  the  State,  it 
would  be  very  difficult  if  you  had  negotiated  rates  and  use  HIPCs. 
In  theory,  some  States  might  not  want  to  take  that  approach.  I 
don't  know  what  the  Federal  solution  would  be,  though. 

Chairman  Stark.  Take  the  District  of  Columbia,  where  we  al- 
ready have  testimony  that  the  major  players,  the  lead  player,  Pru- 
dential, has  said  it  wouldn't  come  in  and  bid  on  the  business.  So 
much  for  its  willingness  to  participate  in  tough  areas. 

What  if  we  gave  a  HIPC  here  in  the  District  of  Columbia  and  no- 
body came?  [Laughter.]  Would  it  be  reasonable  for  us  to  suggest 
that  the  Federal  Government,  if  it  is  going  to  prescribe  or  going  to 
mandate  access  and  coverage  and  some  kind  of  cost  containment, 
ought  we  not  to  have  a  base  plan  which  becomes  either  the  safety 
net  or  the  fallback  position,  and  then  allow  any  State  that  can 
meet  those  standards,  either  as  to  controlling  fraud  and  abuse  or 
setting  premiums  or  assuring  solvency,  and  then  allow  the  States 
latitude  to  achieve  those  goals  in  their  own  manner,  but  measure 
them  against  a  fairly  empirical  guideline?  Would  that  be  a  fair 
basis  for  us  to  begin? 

Mr.  Petersen.  Well,  we  believe  that  certain  rules  of  the  road 
should  be  established  and  that  there  should  be  Federal  oversight, 
so  I  think  we  are  talking  conceptually  the  same  thing,  and  really 
we  are  just  discussing  details. 

Chairman  Stark.  I  mean  it  has  been  suggested  that  we  allow  the 
50  States  to  go  ahead  and  each  develop  a  plan,  and  then  if  they 
don't  come  in  subsequently  and  do  a  couple  of  things:  One,  the 
most  ludicrous  suggestion  was  cut  back  on  their  Medicaid  pay- 
ments. I  would  be  inclined  to  lower  the  speed  limit  on  their  free- 
ways or,  two,  put  in  a  trustee,  God  help  us,  in  those  States.  Or, 
three,  and  this  is  after  several  years  of  a  State  not  doing  this,  come 
in  with  a  plan  which  isn't  specified. 

I  wonder  if  you  would  find  it  onerous,  if  we  just  reversed  that 
and  said  here  is  a  minimum  plan. 
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If,  in  fact,  the  States  choose  not  to,  don't  want  to,  or  in  a  few 
cases  I  suspect  won't  be  able  to  afford  it,  that  we  are  prepared  to 
bid  the  plan  out  to  Blue  Cross  or  to  a  neighboring  State  or  Cana- 
dian province,  or  do  it  ourselves,  so  to  speak,  through  the  National 
Institutes  of  Health  or  something  like  that.  Then  say  any  State 
that  can  go  ahead  and  hit  the  mark,  can  go  ahead  and  do  it  in  their 
own  manner. 

But  because  we  are  getting  much  more  comprehensive,  I  guess 
what  I  am  looking  for  is  broad  standards  which  the  State  must 
meet,  and  not  enforced  by  the  Association  of  Insurance  Commis- 
sioners, but,  in  effect,  enforced  by  the  Federal  Government,  if  the 
various  States  do  not  do  it.  Does  that  offend  your  association? 

Mr.  Merrill.  I  think  that  is  consistent  with  our  vision's  goals 
and  objections,  and  that  is  the  national  governing  body  would  set 
those  standards,  which  would  include  an  essential  benefit  package, 
universal  coverage,  and  then  leave  it  up  to  the  States  within  the 
parameters  defined  by  that  body  to  reach  those  goals.  We  have  not 
talked  about,  as  Chris  said,  the  hammer  or  the  enforcement  mecha- 
nism. 

Chairman  Stark.  I  gather,  Ms.  Babcock,  that  the  Blues  don't 
generally  belong  to  the  HIAA. 
Ms.  Babcock.  That  is  correct. 

Chairman  Stark.  In  view  of  the  recent  events  in  West  Virginia, 
do  you  think  that  there  is  anything  that  anybody  should  have  done 
prophylactically  to  prevent  Blue  Cross  going  broke  in  West  Vir- 
ginia? 

Ms.  Babcock.  We  have  learned  a  lot  of  lessons  from  West  Vir- 
ginia, and  I  think  we  are  in  the  process  within  our  own  internal 
organization  of  improving  and  enhancing  our  financial  monitoring 
standards.  So  it  is  certainly  our  absolute  goal  to  never  repeat  West 
Virginia. 

Chairman  Stark.  Wait  a  minute.  In  reality,  your  salary  is  paid 
by  the  Blue  Cross  plans,  right? 

Ms.  Babcock.  My  salary  is  paid  by  the  subscribers  of  Blue  Cross 
and  Blue  Shield. 

Chairman  Stark.  One  of  which  was  the  West  Virginia  one  that 
went  under,  right?  I  don't  think  in  any  real  regulatory  sense  that 
we  are  going  to  sit  back  with  as  big  institutions  as  you  all  have 
and  say  that  we  are  not  going  to  have  some  regulatory  authority, 
be  it  at  the  State  or  the  Federal  level,  setting  standards  and  re- 
viewing, as  good  as  the  Blues  are,  I  am  sure.  What  I  am  suggesting 
is  that  the  State  of  West  Virginia  insurance  regulators  fell  down 
on  the  job.  Are  you  going  to  say  you  fell  down  on  the  job? 

Ms.  Babcock.  I  think  there  is  enough  blame  to  go  around. 

Chairman  Stark.  How  about  the  Federal  Government,  what  did 
we  not  do  that  we  might  have  done? 

Ms.  Babcock.  I  think  the  State  of  regulation  at  that  point  did 
not  provide  a  role  for  the  Federal  Government. 

Chairman  Stark.  That  is  generally  not  the  procedure,  but  go 
ahead. 

Ms.  Babcock.  I  think  we  are  suggesting  that  in  this  brave  new 
world  of  insurance  reform  that  we  are  all  anticipating,  that  there 
should  be  a  role  for  the  Federal  Government  to  set  standards,  per- 
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formance  standards,  market  standards,  if  you  will,  and  a  number 
of  other  standards. 

Chairman  Stark.  Let's  shift  to  Empire,  arguably  a  State  with 
pretty  aggressive  regulation.  Is  there  anything  there  that  we  could 
have  done  to  save  them? 

Ms.  Babcock.  Well,  I  think  they  are  doing  fine  at  this  point. 
They  are  not  in  a  state  of  not  being  saved.  They  are  functioning. 
There  was  a  newly  enacted  State  law  that  we  believe  will  go  a  long 
way  to  leveling  the  competitive  playing  field  in  the  State  of  New 
York,  and  that  will  correct  a  number  of  the  competitive  disadvan- 
tages that  have  plagued  the  Empire  plan.  I  think  it  is  a  wait  and 
see  situation.  I  think  everyone  is  very  hopeful  that  plan  will  con- 
tinue to  serve  its  subscribers. 

Chairman  Stark.  So  you  think  that  New  York  State  is  going  to 
take  care  of  that  and  that  it  does  not  need  any  help? 

Ms.  Babcock.  We  are  certainly  hopeful  that  is  the  case. 

Chairman  Stark.  How  about  Maryland?  Do  you  think  that  there 
is  any  role  that  the  Federal  Government  should  play  in  that?  It 
seems  there  is  some  disagreement  in  the  State  as  to  whether  there 
is  cronyism  or  high  lifestyles  that  might  have  led  to  some  problems. 
Is  there  anything  that  the  Federal  Government  might  have  done 
there  to  encourage  the  State  insurance  department  of  the  State  of 
Maryland? 

Ms.  Babcock.  I  think  the  Federal  Government  again  provided 
the  wakeup  call  that  has  caused  the  State  of  Maryland  Legislature 
to  look  hard  at  the  authority  they  had  given  their  commissioner, 
found  it  lacking,  increased  it  dramatically,  again  with  the  full  con- 
currence and  support  of  the  plan.  So  I  think  their  financial  picture 
is  looking  up,  they  have  new  management  and  I  am  hopeful  in  that 
situation,  as  well. 

Chairman  Stark.  Do  you  think  that  Blue  Cross  plans  should  be 
in  the  nature  of  public  service  groups  or  they  should  be  first-line 
competitive  profitmaking  operations?  Which  do  you  think  is  gen- 
erally the  best  description  that  you  would  apply  to  the  Blue  Cross 
plans? 

Ms.  Babcock.  Well,  they  do  vary.  The  71  plans  are  all  over  the 
spectrum. 
Chairman  Stark.  That's  the  truth. 

Ms.  Babcock.  Again,  that  is  a  reflection  of  the  philosophies  of 
the  individual  States  in  which  they  are  chartered. 
Chairman  Stark.  Are  you  indifferent? 
Ms.  Babcock.  To  me  personally,  yes. 

Chairman  Stark.  I  mean  to  the  association.  If  you  have  one  Blue 
Cross  plan  that  wants  to  go  ahead  with  Prudential  and  pay  execu- 
tives outrageous  salaries  and  cut  payments  to  providers  and  cut 
benefits  to  beneficiaries,  you  are  proud  to  have  them  in  your  orga- 
nization, is  that  right? 

Ms.  Babcock.  Well,  I  think  you  honed  in  on  exactly  the  issue, 
which  is  the  need  to  be  competitive.  Our  plans  do  compete  head- 
to-head  with  commercial  companies  and  

Chairman  Stark.  Well,  are  you  proud  of  competing  by  cost  shift- 
ing, causing  problems  for  disproportionate  share  hospitals,  by  cut- 
ting back  on  benefits  to  beneficiaries,  by  paying  $1.3  million  sala- 
ries and  outrageous  stock  bonuses  to  companies  that  are  supposed 
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to  be  nonprofit?  Is  that  the  kind  of  thing  that  Blue  Cross  stands 
for? 

Ms.  Babcock.  I  think  Blue  Cross  stands  for  trying  to  serve  its 
subscribers  as  best  we  can  in  the  markets  in  the  situations  that  we 
find  ourselves  in. 

Chairman  Stark.  Right  after  they  take  care  of  the  chief  execu- 
tive officers,  is  that  right?  How  do  you  countenance  $600,000  or 
$700,000  salaries,  corporate  jets,  companies  that  are  going  broke, 
$1.3  million  just  after  a  Blue  Cross  plan  goes  public,  rips  off  all  of 
the  good  business  from  the  nonprofit  side,  puts  it  into  a  corporation 
that  is  there  only  to  benefit  the  officers  and  directors  who  become 


built  this  business  based  on  tax  exemptions  previously.  Is  that  the 
kind  of  conduct  that  you  would  encourage  among  all  your  plans? 

Ms.  Babcock.  Mr.  Chairman,  I  won't  try  and  deny  that  there 
haven't  been  various  situations  that  we  find  embarrassing,  and  I 
think  

Ms.  Babcock.  But  you  live  in  the  State. 

I  think  the  public  scrutiny  that  some  of  these  situations  are  get- 
ting has  certainly  prompted  us  to  look  at  our  ethical  standards,  the 
standards  that  we  impose.  There  is  going  to  be  more  accountability 
for  all  kinds  of  management  activities. 

Chairman  Stark.  There  is  enough  embarrassment  to  go  around. 
How  would  you  like  to  be  in  the  same  political  party  as  the  regu- 
lator who  is  thinking  of  running  for  higher  political  office  who 
turns  a  blind  eye  on  those  kinds  of  shenanigans,  as  well  as  the 
Governor  of  the  opposite  party  who  doesn't  pay  any  attention  to  it? 
That  doesn't  put  a  politician  from  the  same  jurisdiction  in  a  very 
comfortable  position. 

And  it  leads  one  to  believe  that  it  might  be  less  embarrassing 
and  more  beneficial  to  the  consumers,  if  there  were  some  strict 
Federal  guidelines  in  that  arena.  Does  it  make  some  sense?  I  am 
not  on  the  hook  and  you  are  not  on  the  hook  and  the  HIAA  is  not 
on  the  hook.  Under  some  circumstances,  can't  you  see  where  it 
might  be  beneficial  for  everybody  to  have  some  broad  Federal 
guidelines  that  everybody  could  adhere  to? 

Ms.  Babcock.  I  think  the  time  has  come  to  certainly  look  at 
whether  those  broad  guidelines  and  those  accountability  standards 
should  be  put  in  place.  Again,  whether  they  should  be  put  in  place 
by  the  Federal  Government  or  by  the  State  government,  I  can't  say, 
but  certainly  we  should  all  be  looking  at  them. 

Chairman  Stark.  Let's  try  it  this  way.  Mr.  Pomeroy  alluded  to 
it  in  testimony  he  made  before  this  committee  some  years  ago,  and 
I  am  not  sure  he  has  lived  to  regret  it.  But  at  some  point,  if  the 
States  don't,  for  whatever  reason,  there  are  some  political  tensions 
in  the  State  and  they  can't  do  it,  or  they  won't  do  it  or  they  can't 
afford  it,  that  with  the  mobility  of  people,  with  regions  like  the  one 
we  are  in  right  now,  where  we  are  all  very  close,  we  have  three 
jurisdictions  in  everybody's  backyard,  that  there  might  be  some  as- 
sistance and  direction  that  the  Federal  Government  could  give  al- 
lowing latitude  for  the  States  to  be  creative  and  see  that  these  reg- 
ulations are  applied  in  the  most  efficient  manner. 

Could  I  imply  from  your  previous  response  that  maybe  it  is  time 
to  knock  down  this  kind  of  iron-clad  separation,  in  that  the  Federal 
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government  will  have  no  role  in  the  regulation  of  insurance.  Yet  we 
are  willing  to  negotiate  that,  then  ought  we  not  to  be  talking  about 
where  we  can  best  work  together  to  provide  broad  standards/ 

Ms.  Babcock.  Absolutely.  There  could  be  Federal  standards  and 
there  are  a  lot  of  models  for  State  enforcement  with  default  Federal 
options,  if  the  States  can't  or  won't  act.  There  are  many  models  out 
there  to  accomplish  those  goals. 

Chairman  Stark.  What  I  really  see — and  I  don't  know  where 
Blue  Cross  is  on  managed  competition — it  seems  to  me  you  guys 
are  out  of  business.  If  you  have  a  HIPC,  why  do  you  need  Blue 
Cross? 

Ms.  Babcock.  Well,  we  definitely  don't  agree.  We  think  that 
HIPCs  will  do  business  with  Blue  Cross  managed  care  entities.  We 
are  moving  more  and  more  into  the  managed  care  field. 

Chairman  Stark.  To  the  extent  that  Blue  Cross  operates  an 
HMO  or  a  managed  care  facility,  yes,  but  we  can  say  so  long  small 
group  and  individual  policies. 

Ms.  Babcock.  That  is  where  we  are  moving,  out  of  the  indemnity 
business  and  into  the  managed  care  business. 

Chairman  Stark.  Mr.  Merrill,  how  about  your  group?  What  hap- 
pens to  the  1,200  insurers  who  rely  mostly  on  the  indemnity  busi- 
ness. Where  do  they  end  up  in  this  thicket? 

Mr.  Petersen.  Well,  we  do  not  support  a  mandatory  HIPC 
scheme.  What  we  would  support  is  a  voluntary  HIPCs  scheme 
and  

Chairman  Stark.  You  know,  you  just  found  a  hornless  unicorn. 
These  guys  are  talking  mandatory,  not  mandatory  on  the  small 
businessman,  but  mandatory  on  your  members.  Don't  think  for  a 
minute  that  is  not  what  is  lurking  in  the  dark  hearts  of  the  Jack- 
son Hole  honchos. 

Mr.  Petersen.  We  are  aware  of  that,  but  we  are  heartened  by 
the  fact  that,  at  the  State  level  where  this  issue  has  been  dis- 
cussed, it  has  not  been  a  mandatory  situation. 

Chairman  Stark.  I  want  to  give  you  a  big  wakeup  call.  I  think 
that  being  in  the  supplemental  insurance  business  is  a  nice  busi- 
ness, but  a  lot  of  your  members  don't  think  that  is  enough.  It  is 
not  exactly  on  today's  topic,  but,  boy,  oh  boy,  I  think  we  are  all 
dreaming.  This  is  like  saying  the  euy  just  wants  to  stay  in  the  pa- 
perhanging  business,  he  is  not  really  interested  in  politics.  [Laugh- 
ter.] 

These  clowns  want  the  whole  9  yards,  Medicare  and  Medicaid  in- 
cluded. That  may  be  the  best  answer,  and  I  don't  mean  to  prejudice 
it.  That  is  not  what  they  are  saying,  but  that  is  what  is  coming  out 
in  all  the  leaks  that  we  are  seeing.  To  be  forewarned  is  to  be 
forearmed. 

I  thank  you,  because  I  am  suggesting  we  all  may  be  more  allied 
in  this  endeavor  than  we  anticipate  today  and  that  Federal  regula- 
tion may  look  a  hell  of  a  lot  better  to  some  of  you  in  the  next 
month  or  two  than  it  does  right  now.  If  that  is  the  case,  we  look 
forward  to  working  with  you,  as  this  new  scenario  unfolds  and  we 
begin  to  define  the  unicorn,  we  look  forward  to  working  with  you. 

Thank  you  very  much  for  your  participation. 

Mr.  Petersen.  Thank  you  very  much. 

Mr.  Merrill.  Thank  you,  Mr.  Chairman. 
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Chairman  Stark.  Our  final  witnesses  comprise  a  panel  of 
consumer  representatives.  They  are  Maryann  O'Sullivan,  executive 
director  of  Health  Access  Foundation,  San  Francisco,  Calif.;  Mr. 
Larry  Kirsch,  president,  Consumer  Health  Advocates,  Boston;  and 
Mr.  J.  Robert  Hunter,  president,  National  Insurance  Consumer  Or- 
ganization, Alexandria,  Va. 

As  with  the  previous  panels,  all  of  your  prepared  testimony  will 
appear  in  the  record  in  its  entirety.  I  would  ask  each  one  of  you, 
before  you  proceed  to  expand  on  your  own  testimony  or  paraphrase 
it  for  me,  if  you  have  an  opinion  you  would  like  to  share  with  the 
Chair  on  the  adequacy  of  the  GAO  study.  You  might  preface  your 
remarks  with  any  comments  you  would  care  to  make  about  it. 

Ms.  O'Sullivan,  would  you  like  to  lead  off? 

STATEMENT  OF  MARYANN  O'SULLIVAN,  EXECUTIVE  DIREC- 
TOR, HEALTH  ACCESS  FOUNDATION,  SAN  FRANCISCO, 
CALIF. 

Ms.  O'Sullivan.  Thank  you. 

I  haven't  had  a  chance,  except  sitting  here,  to  review  the  testi- 
mony from  the  GAO,  but  it  sounds  to  me  like  good  useful  informa- 
tion. You  at  the  Federal  level  are  going  to  have  a  lot  of  tough  deci- 
sions to  make  about  implementation  and  enforcement,  and  I  think 
it  gives  you  a  sense  of  what  you  have  got  out  there  to  rely  on  or 
what  is  not  out  there  to  rely  on,  probably  more  accurately. 

I  am  Maryann  O'Sullivan.  I  am  the  executive  director  of  Health 
Access.  Health  Access  is  a  consumer  coalition  of  about  200  organi- 
zations in  California.  The  coalition  grew  from  a  group  of  organiza- 
tions that  came  together  over  8  years  ago,  first  in  Alameda  County 
in  California,  to  address  the  issue  of  emergency  patient  dumping. 

Health  Access  has  long  believed  that  the  best  health  care  system 
for  this  country  is  a  single-payer  system  

Chairman  Stark.  That  didn't  go  on  in  Alameda  County,  did  it? 

Ms.  O'Sullivan.  Pardon? 

Chairman  Stark.  Dumping  in  Alameda  County? 

Ms.  O'Sullivan.  Oh,  you  remember. 

Chairman  Stark.  Where? 

Ms.  O'Sullivan.  To  Highland  from  everywhere. 

Chairman  Stark.  To  Highland,  yes.  I  thought  it  was  just  because 
it  was  such  a  neat  hospital. 

Ms.  O'Sullivan.  Brookside  was  one  of  the  biggest  offenders,  but 
everybody  just  about  was  involved. 

Chairman  Stark.  I  am  kidding  you,  but  go  ahead. 

Ms.  O'Sullivan.  Health  Access  has  long  believed  that  single- 
payer  is  the  right  way  to  go.  However,  there  are  six  principles  that 
we  support  and  look  for  in  any  health  care  system  and  any  reform 
proposals.  We  are  actually  hopeful  that  the  Clinton  plan  will  be  a 
plan  that  we  will  be  able  to  support.  Hope  springs  eternal. 

One  thing  that  many  single-payer  plans  and  the  task  force  plan 
have  in  common  is  their  continued  reliance  on  some  form  of  private 
health  plans.  Because  our  health  care  system  has  developed  so 
haphazardly,  any  new  system  should  require  a  great  deal  of  new 
attention  on  the  front  end  to  health  plan  issues  related  to  quality 
and  access,  as  well  as  a  great  deal  of  vigilance  as  these  new  sys- 
tems develop. 
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While  many  consumers  in  California  have  been  stunned  by  their 
treatment  at  the  hands  of  insurers,  what  often  leaves  them  even 
more  incredulous,  though,  is  learning  that  often  the  law  doesn't 
protect  them  from  insurance  companies. 

Laws  in  California's  Insurance  Code,  including  the  newly  enacted 
small  group  reform  statute,  have  provisions  with  loopholes  big 
enough  to  destroy  entire  insured  families.  We  are  asking  Congress 
to  take  advantage  of  the  momentum  for  national  health  reform  to 
legislate  tough  Federal  standards  for  health  plans.  State  legisla- 
tures have  too  long  been  captive  of  the  insurance  industry,  and 
while  many  implementation  issues  are  appropriate  at  the  local 
level,  if  tough  parameters  are  not  put  in  place  nationally,  but,  rath- 
er, are  left  to  passage  by  the  States,  we  fear  consumers  will  have 
few  assurances  of  access  and  quality. 

A  combination  of  factors  must  be  in  place,  if  we  are  to  hope  for 
an  effective  new  health  care  system.  A  few  of  those  include  good 
laws,  strong  leadership,  well-functioning  agencies  and  consumer 
friendly  structures. 

As  the  Chair  mentioned  earlier,  California  has  a  unique  regu- 
latory structure,  whereby  commercial  insurers  come  into  the  juris- 
diction of  the  department  of  insurance,  while  the  State's  depart- 
ment of  corporations  licenses  and  oversees  California  HMOs.  Nei- 
ther agency  has  been  able  to  do  an  effective  job  on  behalf  of  con- 
sumers in  California. 

While  the  department  of  insurance  suffers  from  weak  statutory 
authority,  but  enjoys  pro-consumer  leadership  at  the  moment,  the 
department  of  corporations,  on  the  other  hand,  although  shored  up 
by  strong  legislation,  suffers  from  an  inadequate  volume  of  staffing 
devoted  to  health  matters. 

Now,  while  HMOs  underwriting  standards  are  generally  not  as 
risk  aversive  as  those  of  fee  for  service  insurers,  these  health  plans 
do  require  close  scrutiny  in  terms  of  quality  of  patient  care.  HMOs, 
with  their  strong  incentives  for  underservice  and  their  sometimes 
suspect  provider  plan  risk  arrangements  warrant  very  close  regu- 
latory oversight. 

A  split  jurisdiction  that  I  am  describing  in  California  makes  little 
sense,  though,  from  the  point  of  view  of  consumers  who  are  often 
confused  about  where  they  can  turn  for  help. 

Health  Access  is  recommending  a  system  of  Federal  minimum 
standards.  Health  care  providers,  institutions  and  expectations 
vary  greatly  from  community  to  community,  and  local  flexibility 
within  a  national  system  is  critical.  However,  we  believe  that  the 
California  experience  of  horrific  insurance  industry  practices,  laws 
that  give  only  the  impression  of  reform,  the  powerful  presence  of 
the  insurance  industry,  coupled  with  the  relatively  weak  presence 
of  consumer  advocates  in  the  State  Legislature  all  make  the  case 
for  tough  federally  imposed  standards  to  control  health  care  prac- 
tices. 

These  standards  should  set  floors  that  are  minimum  levels  below 
which  no  State  may  fall,  allowing  States  to  do  more  for  consumers 
if  they  wish.  Floors  set  by  the  Federal  Government  need  to  be  high 
enough  and  Federal  oversight  diligent  enough  to  afford  maximum 
consumer  protections  and  quality  assurances.  States  cannot  be 
counted  on  to  do  this  legislatively. 
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There  are  a  number  of  things,  of  course,  that  are  really  ripe  for 
these  sort  of  Federal  standards.  There  is  one  that  I  want  to  men- 
tion here,  and  that  is  standards  that  really  assure  widespread  ac- 
tive participation  of  informed  consumers  in  the  State  processes. 
There  will  be  a  variety  of  complex  tasks  involved  in  assuring  that, 
under  a  new  national  health  plan,  our  dollars  are  going  to  deliver 
the  best  care  possible  and  the  best  quality. 

Much  thought  needs  to  be  devoted  to  which  regulatory  agencies 
should  take  which  responsibilities.  It  is  clear  that  the  overarching 
oversight  should  be  with  the  consumer  dominated  well-trained  and 
appropriately  financed  entity  which  is  free  of  financial  self-interest. 
Simple  lack  of  financial  self-interest,  though,  should  not  be  suffi- 
cient to  qualify  an  individual  to  serve  as  a  consumer  representative 
on  these  entities. 

Rather,  most  of  those  representing  consumers  need  to  have  a 
highly  sophisticated  understanding  of  the  dynamics  of  health  care 
financing  and  delivery,  and  sufficient  staffing  resources  to  provide 
truly  competent  oversight.  Some  technical  assistance  to  States 
should  be  directed  to  training  and  supporting  consumer  representa- 
tion. 

In  conclusion,  national  health  care  reforms  are  most  likely  to 
succeed  in  bringing  about  the  access  and  quality  consumers  de- 
serve, if  the  Federal  Government  sets  out  clear  standards  regulat- 
ing health  insurance  entities.  While  State  flexibility  is  essential, 
tough  Federal  parameters  complemented  by  consumer-dominated 
regulatory  enforcement  and  visible  and  accountable  leadership  in 
the  States  is  a  promising  formula. 

[The  prepared  statement  and  attachments  follows:] 
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TESTIMONY  OF  MARYANN  O'SULLIVAN 
HEALTH  ACCESS  FOUNDATION 

I.  INTRODUCTION 

I  am  Maryann  O' Sullivan,  Executive  Director  of  Health  Access.  Health  Access  is  a 
consumer  coalition  of  over  200  organizations  working  toward  universal  access  to  quality  health 
benefits.  The  coalition  grew  from  a  group  of  organizations  that  came  together  over  four  years 
ago,  around  the  issue  of  patient  dumping.  Mr.  Chairman,  thank  you  for  the  opportunity  to 
testify  before  the  Health  Subcommittee  of  the  House  Ways  and  Means  Committee  regarding 
state  regulation  of  insurance  in  the  context  of  national  health  care  reform. 

Health  Access  has  long  believed  the  best  health  care  system  for  this  country  is  a  single 
payer  system.  However,  there  are  six  principles  we  are  committed  to  achieving  and  we  will 
support  any  proposal  which  comports  with  those  principles  which  are:  universal  coverage; 
comprehensive  benefits;  progressive  financing;  economic  efficiency;  publicly  guided  allocation 
of  health  resources;  and  accountability  to  consumers. 

In  addition  to  our  Principles,  there  are  four  somewhat  more  specific  Health  Access 
Essential  Elements  of  Health  Care  Reform  that  we  have  asked  the  California  Congressional 
Delegation  and  the  White  House  to  use  in  measuring  national  health  reform  proposals.  (See 
attachment  B.)  The  California  legislature  in  May  this  year  passed  Senate  Joint  Resolution  3 
(SJR  3),  authored  by  Senator  Nicholas  Petris  and  sponsored  by  Health  Access,  asking  out 
national  leaders  to  heed  these  Elements. 

One  thing  that  many  single  payer  plans  and  the  Task  Force's  plan,  as  it  has  been 
described,  have  in  common,  is  their  continued  reliance  on  forms  of  health  insurance  to  play 
key  roles  in  a  new  national  health  system.  You  have  asked  me  here  today  to  comment  on  state 
regulation  of  insurers.  Because  our  health  care  system  has  developed  so  haphazardly,  any  new 
system  will  require  a  great  deal  of  new  attention  to  health  insurance  issues  related  to  quality 
and  access,  as  well  as  a  great  deal  of  vigilance  as  new  systems  develop. 

While  many  California  consumers  are  stunned  by  their  treatment  at  the  hands  of 
insurers,  what  often  leaves  them  even  more  incredulous  is  learning  that,  often,  the  law  does  not 
protect  them  from  offenses  by  insurance  companies.  Laws  in  the  California  Health  Insurance 
Code,  including  newly  enacted  small  group  reform  provisions,  have  provisions  with  loopholes 
big  enough  to  destroy  entire  insured  families.  We  are  asking  Congress  to  take  advantage  of 
the  momentum  for  national  health  reform  to  legislate  tough  federal  standards  for  health  plans. 
State  legislatures  have  too  long  been  captive  of  the  insurance  industry  and,  while  many 
implementation  issues  are  appropriate  at  the  local  level,  if  tough  parameters  are  not  put  in  place 
nationally,  but  rather  are  left  for  passage  by  the  states,  we  fear  consumers  will  have  few 
assurances  of  access  and  quality. 
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II.  PERVASIVE  AND  SHOCKING  INSURANCE  ABUSES  ARE  LEGAL  UNDER 
CALIFORNIA'S  INSURANCE  CODE 

In  November  of  1989,  Health  Access  along  with  Consumers  Union  and  Parents  of  Kids 
with  Cancer  petitioned  the  California  Department  of  Insurance  (DOI)  to  take  immediate  action 
to  protect  victims  of  catastrophic  illness,  and  their  families,  from  further  abuses  by  health 
insurers.  In  conjunction  with  the  Petition's  calls  for  change,  the  California  State  Assembly 
Insurance  Committee  held  a  day  long  hearing  to  provide  Health  Access  the  opportunity  to  bring 
forth  witnesses  who  were  preyed  upon  by  insurance  companies.  Since  that  time,  Health  Access 
has  been  engaged  in  a  campaign  we  call,  "I  Thought  I  was  Covered,"  designed  to  bring  to  the 
public's  attention  the  myriad  of  problems  people  with  health  insurance  are  having  in  securing 
the  care  they  need.  The  sorts  of  complaints  we  have  heard  from  individual  consumers  include 
the  following: 

Discrimination  Based  on  Preexisting  Conditions:  Some  health  insurers  unreasonably 
discriminate  against  people  with  preexisting  conditions. 

•  Discrimination  Based  on  Occupation:  Some  health  insurers  unreasonably  discriminate 
against  people  because  of  their  occupation. 

•  Denial  of  Benefits  for  Covered  Medical  Procedures:  Insurers  have  denied  claims 
outright  for  covered  procedures. 

•  Late  Payment  or  Refusal  to  Pay  Claims:  Properly  filed  claims  are  frequently  paid 
several  months  to  several  years  late.  There  are  also  times  when  insurers  will  simply 
refuse  to  pay  claims.  Individuals  and  families  are  left  personably  liable  for  these  bills. 

•  Unreasonable  Escalation  of  Premiums:  Individuals,  families  and  employers  have  faced 
sudden  dramatic  premium  increases,  forcing  many  to  drop  coverage  and  leading  some 
employers  to  drop  employees  from  the  employers  coverage  pool. 

•  Imposition  and  Nondisclosure  of  Caps:  Health  insurers  suddenly  impose  dollar  caps 
on  coverage  which  are  either  not  disclosed  or  not  adequately  explained  to  consumers 
when  the  policy  is  purchased. 

•  Divide  and  Dump  Practices:  Practice  whereby  insurers  segregate  the  sickest  insured 
and  then  raise  their  rates  substantially,  or  outright  cancel  their  policies. 

II.  FAILURE  OF  THE  CALIFORNIA  LEGISLATURE  TO  BE  TOUGH  ON 
INSURERS 

Many  in  the  California  legislature  are  captive  of  the  insurance  industry  and  of  others 
interests  with  vast  financial  stakes  in  the  health  care  industry.  For  example,  in  the  1991-1992 
election  cycle,  California  insurers  ranked  high  in  the  top  ten  contributing  PACs  to  candidates 
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for  the  California  legislature.  Consumer  advocates  are  spread  far  too  thin  and  the 
overwhelming  number  of  bills  moving  through  the  legislature  at  any  given  moment  often  forces 
them  to  watch  from  afar  while  those  with  a  financial  stake  dominate  the  process.  Two  years 
ago,  in  California,  in  the  face  of  state  and  national  media  attention  to  the  kinds  of  insurance 
abuse  problems  described  above,  rival  insurance  interests  introduced  competing  small  group 
reform  bills.  However,  the  insurance  industry  had  a  great  deal  of  difficulty  coming  to 
agreement  amongst  themselves  about  what  was  an  acceptable  reform.  Finally,  in  1992, 
California's  Governor  Wilson  signed  a  modest  small  group  reform  proposal,  AB  1672 
(Margolin).  The  proposal  would  have  no  impact  on  the  number  of  uninsured  in  the  state  and, 
absent  its  voluntary  purchasing  pool,  no  impact  on  rising  health  care  costs.  As  we  speak,  a 
variety  of  special  interest  groups  are  descending  upon  California's  capitol  in  an  aggressive 
attempt  to  gut  this  minor  reform  which  was  due  to  begin  to  go  into  effect  in  July  of  this  year. 

In  California,  we  expect  our  problems  to  be  further  exacerbated  in  the  years  to  come. 
In  1990,  the  California  electorate  passed  an  initiative  which  imposes  term  limits  on  state 
legislators  and  reduced  funding  for  legislative  staff  by  one  third.  Term  limits  should  fully  take 
effect  at  about  the  time  that  national  health  care  is  being  implemented  in  California. 
Uninformed,  new  legislators  with  insufficient  staff  may  be  even  more  captive  of  financially 
self-interested  lobbies  than  the  legislature  is  today. 

III.     BIFURCATED  REGULATORY  SYSTEM  IN  CALIFORNIA 

California  has  a  unique  regulatory  structure  whereby  commercial  health  insurance  plans 
are  regulated  by  the  DOI  (estimated  by  DOI  personnel  to  be  about  1 5-20  percent  of  the  market) 
while  the  State's  Department  of  Corporations  (DOC)  licenses  and  oversees  all  California 
HMOs.  (It  is  estimated  that  80  percent  of  insured  Californians  are  in  some  form  of  "managed 
care,"  that  is,  PPOs  or  HMOs  and  the  vast  number  of  these  are  governed  by  the  DOC.)  While 
the  DOI  suffers  from  weak  statutory  authority  but  enjoys  pro-consumer  leadership  at  the 
moment,  the  DOC,  although  shored  up  by  good  legislation  that  came  out  of  the  response  to  the 
prepaid  health  plan  scandals  of  the  1970s,  suffers  from  inadequate  staffing  devoted  to  health 
matters.  This  split  jurisdiction  makes  little  sense  from  the  point  of  view  of  consumers  who 
are  often  confused  about  where  they  can  turn  for  help. 

While  this  split  jurisdiction  serves  to  confound  consumers,  by  contrast,  it  can  play  very 
nicely  into  the  hands  of  insurers  allowing  them  to  choose  the  regulator  they  prefer  from  time 
to  time.  For  example,  when  Blue  Cross  wanted  to  avoid  paying  into  a  newly  established  state 
run  guarantee  fund,  they  supported  legislation  to  allow  their  removal  from  the  DOI's 
jurisdiction  to  the  jurisdiction  of  the  DOC.  But,  later  when  Blue  Cross  went  through  corporate 
reorganization  and  created  new  products  that  could  not  meet  the  DOC's  tougher  standards,  they 
shifted  those  products  over  to  DOI's  jurisdiction. 

The  behavior  of  the  DOC  during  recent  HMO  "conversions"  from  for-profit  to  non- 
profit entities,  provide  strong  evidence  that  the  DOC  cannot  be  counted  on  to  act  in  the  best 
interests  of  consumers.  In  several  instances  in  recent  years  the  DOC  has  grossly  undervalued 


552 


the  worth  of  HMOs  applying  for  for-profit  status  allowing  dollars  to  flow  to  the  management 
of  the  institutions  rather  than  to  investments  in  the  public  interest.  This  negligence,  at  best, 
on  the  part  of  DOC  has  resulted  in  the  looting  of  hundreds  of  millions  of  dollars  that  could 
have  been  used  for  the  public  benefit  to  provide  needed  health  care  services  for  Californians 
had  the  HMOs  been  fairly  valued  by  DOC.1 

While  HMOs'  underwriting  standards  are  generally  not  as  risk  aversive  as  those  of  other 
insurers,  these  health  plans  do  require  strict  scrutiny  in  terms  of  quality  of  patient  care.  HMOs, 
with  their  strong  incentives  for  under  service  and  their  sometimes  suspect  provider/plan  risk 
arrangements,  warrant  very  close  regulatory  vigilance. 

IV.  LEADERSHIP  IS  NOT  ENOUGH  WITHOUT  STATUTORY  AUTHORITY 

The  quality  of  leadership  at  state  regulatory  agencies  can  make  some  difference  to  the 
plight  of  consumers.  In  1988  the  California  electorate  passed  a  property/casualty  insurance 
reform  initiative,  in  spite  of  unprecedented  massive  spending  against  the  initiative  by  the 
insurance  industry.  The  initiative  included  a  provision  for  an  elected  Insurance  Commissioner. 
John  Garamendi  ran  and  won  on  a  pro-consumer,  no-campaign-contributions-from-insurers 
platform.  His  positive  leadership  at  the  DOI  included  strengthening  the  consumer  complaint 
division  and  calling  for  a  major  overhaul  of  the  health  care  system.  According  to  DOI 
personnel,  7,600  consumer  complaints  have  been  filed  with  the  DOI  and  $1,048,000  have  been 
recovered  for  the  complainants.  However,  these  actions  do  not  go  far  enough.  A  well  meaning 
elected  official  is  no  substitute  for  adequate  legislative  protections. 

V.  RECOMMENDATION:  SUBSTITUTE  PUBLICLY  RUN  FEE-FOR-SERVICE 
INSURANCE  FOR  PRIVATE  COVERAGE 

Fee-for-service  private  health  insurance,  with  its  addiction  to  risk  avoidance,  has  been 
the  last  and  most  resistant  entity,  dragging  behind  HMOs  and  government  payers,  in  cost 
containment  innovation.  Medicare,  for  example,  does  a  better  job  at  controlling  the  per-capita 


The  Department  of  Corporations  must  approve  the  conversions  including  the  price  and  the  dedication  of  the 
assets  to  a  public  use.  Without  this  approval  the  self-dealing  transaction  would  not  be  permitted  under  Corporations 
code  Section  S233.  Unfortunately,  the  Department  of  Corporations  has  no  regulations  to  assure  that  conversions 
proceed  in  a  uniform  manner  with  the  appropriate  public  scrutiny  to  assure  that  the  public's  rights  are  protected  through 
a  fair  and  open  procedure.  The  following  are  three  examples  of  conversions  where  the  public  interest  was  not  served: 

•  Inland  Health  Plan  of  San  Bemadino  (Partners  Health  Plan  of  Southern  California)  converted  to  a  for-profit 
plan  in  1985.  Its  fair  market  value  for  conversion  purposes  was  estimated  to  be  $562,000.  A  year  later  it 
was  sold  to  a  joint  venture  led  by  Aetna  Life  &  Casualty  Co.  for  $37.5  million.  (LA  Times,  July  3,  1991, 
p.  A3.) 

•  Family  Health  Plan  went  for-profit  at  a  price  of  $38.5  million  although  Maxicare  offered  $50  million.  FHP 
is  now  valued  at  4820  million  based  on  the  price  of  its  shares  traded  on  the  NASDQ  exchange.  (July  I,  1991, 
American  Lawyer  Media,  L.P.,  The  Recorder,  p.l.) 

•  HEALS  converted  to  for-profit  status  in  1987  with  a  $2.1  million  donation  to  charity.  In  December,  it  was 
bought  for  $7.5  million  by  Qual-Med  Inc.  an  HMO  operator  based  in  Colorado,  which  also  assumed  $17 
million  of  HEALS'  debt  (LA  Times,  July  23,  1991,  p.  A9.) 
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rate  of  cost  increases  than  does  private  fee-for-service  insurance.  While  consumer  choice  is 
an  important  ingredient  in  a  national  health  plan,  there  should  be  no  future  for  private  fee-for- 
service  insurance  as  we  have  known  it  until  now.  Particularly  in  urban  areas  where  sufficient 
capacity  exists,  and  in  states  like  California  where  HMOs  abound,  pre-paid  health  plans  should 
be  made  to  compete,  based  on  quality,  amongst  themselves  and  with  a  publicly  run  fee-for- 
service  plan,  all  functioning  within  a  pre-set,  global  budget.  This  Medicare-like  option  for  all 
can  be  expected  to  encourage  creative  tensions,  finally  forcing  fiscal  accountability  upon  a  fee- 
for-service  system  and  requiring  HMOs  to  demonstrate  their  relative  efficiency  while 
maintaining  quality  services  for  consumers.  Each  of  these  systems  would  be  required  to  meet 
tough  access  and  quality  standards. 

VI.      RECOMMENDATION:  A  SYSTEM  OF  FEDERAL  MINIMUM  STANDARDS 

Health  care  providers,  institutions,  practices  and  expectations  vary  greatly  from 
community  to  community;  local  flexibility  within  a  national  health  system  is  important. 
However,  we  believe  that  the  California  experience:  horrific  insurance  industry  practices,  laws 
that  give  only  the  impression  of  reform,  and  the  relatively  weak  role  of  consumers  in  the  state 
legislative  process  all  make  the  case  for  tough,  Federally  imposed  standards  to  control  heath 
plan  practices. 

These  Federal  standards  should  set  "floors",  that  is,  minimum  levels  below  which  no 
state  may  fall,  allowing  states  to  do  more  for  consumers  if  they  wish.  However,  the  creation 
of  Federal  "ceilings"  should  be  avoided.  By  "ceilings"  we  mean  Federal  standards  which  the 
states  are  prohibited  from  changing,  even  when  the  change  would  provide  a  new  protection  for 
consumers.  An  illustration  of  where  Federal  ceilings  created  obstacles  to  good  reforms  in 
California  were  the  popular  Medi-Gap  reforms  under  which  the  Congress  created  a  consumer- 
friendly  standardized  benefit  package.  Unfortunately,  when  California  advocates  tried  to  add 
two  important  benefits  to  the  package  (mammograms  and  pap  smears)  HCFA  ruled  California 
would  be  deemed  non-compliant  if  they  added  the  benefits. 

Floors  set  by  the  Federal  government  need  to  be  high  enough  and  Federal  oversight 
diligent  enough  to  afford  maximum  consumer  protections  and  quality  assurances.  States  cannot 
be  counted  on  to  do  this  legislatively.  The  following  is  a  partial  list  of  areas  where  Federal 
standards  should  set  parameters  for  state  legislatures  and  regulatory  agencies: 

A.      Data  Collection.  Analysis  and  Distribution 

Little  attention  has  been  directed  to  data  collection  and  analysis  for  use  by  consumers, 
other  payers  and  regulators.  Information  about  quality  and  access,  provided  to  consumers  at 
the  point  of  entry  into  the  system,  to  regulators  and  to  payers  will  enhance  informed  decision 
making.  Reporting  requirements  based  on  uniform  definitions  will  produce  useful  comparative 
information  that  will  empower  consumers,  finally,  to  begin  to  measure  and  compare  quality  of 
care.  Areas  to  be  measured  should  include  health  plan  information  about  patient  outcomes, 
numbers  of  complaints,  length  of  waits,  availability  of  specialized  care,  and  availability  of 
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culturally  competent  and  bilingual  providers.  Easy-to-understand  health  plan  "report  cards" 
will  create  a  basis  for  informed  comparisons. 

B.  Needs  of  Low-Income  Populations  and  Those  with  Special  Medical  and  Social  Needs 

Provisions  should  be  made  to  assure  that  access  and  quality  are  assured  for  low-income 
people.  Low-income  people  should  have  access  to  mainstream  plans  and  appropriate  and 
provisions  should  be  made  to  attract  adequate  numbers  of  provides  to  currently  under-served 
areas.  Also,  provisions  should  be  made  to  assure  that  those  with  chronic  illnesses  have 
appropriate  access  to  specialty  care  and  that  linguistically  and  culturally  competent  care  is 
available. 

C.  Integrity  of  Health  Plan  Marketing 

Health  Plan  marketing  today,  by  and  large,  relies  on  advertizing  to  encourage  name 
recognition  and  the  association  of  plans  with  "warm"  concepts  like  healthy  living.  Marketing 
should  be  required  to  include  relevant,  standardized  information  to  encourage  intelligent 
comparisons.   Standardized  "report  card"  scores  could  be  required  to  be  part  of  any  ad. 

D.  True  Community  Rating 

Provisions  should  stop  all  risk  avoidance  practices  by  the  industry  and  should  require 
pure  community  rating,  ending  segregation  of  risk  and  bringing  everyone  "into  the  same  room." 
Preference  should  be  given  to  simpler,  easier  to  monitor  and  enforce  requirements. 

E.  Pooling 

In  today's  market  bargaining  power  between  payers  and  plans  can  be  grossly  uneven 
leaving  payers  at  the  mercy  of  large  health  plans.  Provisions  should  maximize  the  size  of 
pools  to  enhance  bargaining  power  and  maximize  coherent  negotiation  strategies  on  the  part 
of  payers  and  to  reduce  wasted  administrative  costs. 

F.  Financing 

Provisions  should  be  passed  to  govern  financing  matters  such  as  the  following: 
protection  of  consumers  from  insolvencies;  rate  negotiations  and/or  rate  setting;  the 
establishment  of  risk-  adjusted  rates;  and  health  plan/provider  risk  arrangements. 

G.  Widespread.  Active  Participation  of  Informed  Consumers 

There  will  be  a  variety  of  complex  tasks  involved  in  assuring  that,  under  a  new  national 
health  plan,  our  dollars  are  going  to  deliver  the  best  quality  care  possible.  While  much  thought 
needs  to  be  devoted  to  which  regulatory  agencies  should  be  responsible  for  which  tasks,  it  is 
clear  that  over-arching  oversight  should  be  with  a  consumer  dominated,  well  trained  and 
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adequately  funded  entity  which  is  free  of  financial  self  interest.  Technical  assistance  to  states 
should  be  directed  to  training  and  supporting  consumer  representatives.  Simple  lack  of 
financial  self-interest,  though,  should  not  be  sufficient  to  qualify  an  individual  to  serve  as  a 
consumer  representative  on  this  entity.  Rather,  most  of  those  representing  consumers  need  to 
have  a  highly  sophisticated  understanding  of  the  dynamics  of  health  care  financing  and 
delivery,  and  sufficient  staffing  resources  to  provide  truly  competent  oversight. 

VII.  CONCLUSION 

National  health  care  reforms  are  most  likely  to  succeed  in  bringing  consumers  the 
access  and  quality  they  deserve  if  the  Federal  government  sets  out  clear  standards  for 
regulating  health  insuring  entities.  While  state  flexibility  is  essential,  tough  Federal  parameters, 
complemented  by  consumer-dominated  regulatory  enforcement  in  the  states,  is  a  promising 
formula. 
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HEALTH 


ATTACHMENT  A 

A  Coalition  Dedicated  to  Affordable  Health  Care  for  All  Californians 


ACCESS 

FOUNDATION 
1535  Mission  Street 
San  Francisco,  CA  94103 
Phone  415  431-3430 
Fax     415  431-1048 


STEERING  COMMITTEE 
American  Federation  of  Stale, 

County  and  Municipal  Employees 
American  Federation  of  Television 

and  Radio  Artists 
California  I 


California  Black  Health  Network 
California  Conference  of  Catholic 

Social  Action  Directors 
California  Health  Federation 
California  Nurses  Association 
California  Physician's  Alliance 
California  Rural  Legal  Assistance 


California  Senior  Legislature 
California  School  Employees 


Calif 


California  Teachers  Associatk 
Catholic  Charities  of  Calilorn 
Children's  Advocacy  Instituti 
Communication  Workers  of  t 


Health  Arcess  of  San  Diego 
lerkho:  A  Voice  lor  lusllce 

LIFE  ■  AIDS  Lobby 


Health  Care  Protect 
Los  Angeles  Health  Access 
NAACP 

Neighbor  to  Neighbor 

Older  Womens  League 

People  lor  Accessible  Health  Care 

Public  Advocates.  Inc. 

Screen  Actors  Guild 

Service  Employees 


Vole  Health  ( 


HEALTH  ACCESS  PRINCIPLES 


Principle  One:  Universal  Coverage 

Reform  should  aim  toward  universal  rather  than  segmented 
coverage,  where  all  consumers  share  in  a  common  package  of  health  benefits 
and  an  integrated  system  of  health  care. 

Principle  Two:  Comprehensive  Benefits 

Reform  should  seek  to  provide  coverage  that  is  comprehensive, 
including  the  full  range  of  preventive,  institutionalized,  out-patient  and  long 
term  care  services  needed  by  patients. 

Principle  Three:  Progressive  Financing 

Reform  should  spread  the  burden  and  risk  of  financing  health  care 
coverage  broadly  based  on  the  ability  to  pay. 

Principle  Four:  Economic  Efficiency 

Reform  should  incorporate  proven  mechanisms  for  containing 
health  care  costs  that  do  not  create  barriers  to  care. 

Principle  Five:  Publicly  Guided  Allocation  of  Health  Resources 

Reform  must  assure  that  the  limited  resources  available  for  health 
care  are  allocated  in  a  manner  that  is  equitable,  medically  appropriate  and  not 
left  to  laissez-faire  forces. 


Principle  Six:  Accountability  to  Consumers 


Reform  should  ensure  that  the  health  care  system  is  responsive 
and  accountable  to  the  needs  of  health  consumers. 
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ACCESS 

FOUNDATION 

1535  Mission  Street 
San  Francisco,  CA  94103 
Phone  415  431-3430 
Fax     415  431-1048 


ATTACHMENT  Bp.  1 
A  Coalition  Dedicated  to  Affordable  Health  Care  for  All  Califomians 


December,  1992 


STEERING  COMMITTEE 
American  Federation  of  Stale. 
County  and  Municipal  Emplo 


i  Black  Health  Network 
California  Conference  of  Catholic 

Social  Action  Directors 
California  Health  Federation 


California  Rural  Legal  Assistance 


California  Senior  Legislature 
California  School  Employees 


California  State  Employees 


California  Teachers  Association 
Catholic  Charities  of  California 
Children's  Advocacy  Institute 
Communication  Workers  of  America 
Congress  of  California  Seniors 


Health  Access  of  San  Diego 
Jericho:  A  Voice  for  lustice 
Latino  Issues  Forum 
LIFE  -  AIDS  Lobby 
Los  Angeles  Homeless 
Health  Care  Project 
Los  Angeles  Health  Access 
NAACP 

Neighbor  to  Neighbor 

Older  Womens  League 

Tetiple  fur  Accessible  Health  Care 

Public  Advocates.  Inc. 

Screen  Actors  Guild 

Service  Employees 


'«IC  Health  Coalition 


ELEMENTS  OF  HEALTH  CARE  REFORM 
Essential  to  Proposals  for  National  Reform 

Proposals  should  assure: 

•  universal  and  equitable  access 

•  comprehensive  benefits 

•  quality  care  and  choice  of  provider 

•  affordability  for  every  individual  and  family 

Efforts  to  achieve  these  results  need  not  and  should  not  require  trading  off 
any  of  these  goals. 

UNIVERSAL  AND  EQUITABLE  ACCESS 

As  a  right  of  residency,  every  individual  should  be  eligible  for  and  able  to 
obtain  quality  comprehensive  benefits  regardless  of  an  individual's 
employment  status. 

•  Every  resident  should  be  eligible  for  all  medically  necessary  care. 

•  Financing  for  every  resident  should  be  identified  at  the  time  a 
proposal  is  passed. 

•  All  residents  should  be  phased  into  the  plan  by  the  end  of  President 
Clinton's  first  term. 

•  Insurers  should  be  prohibited  from  discrirLunating  based  on  health 
history,  age  or  any  other  criteria. 

COMPREHENSIVE  BENEFITS 

•  Emphasis  must  be  placed  on  primary  and  preventive  care. 

•  All  medically  necessary  health  care  including  prescription  drugs 
should  be  covered. 


There  should  be  no  pre-set  limits  on  an  individual's  benefits  such  as 
annual  or  lifetime  financial  caps  or  limits  on  hospital  days  or 
provider  visits. 
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ATTACHMENT  Bp.  2 

•  Long-term  care 

~       Preliminary  elements  of  a  social  insurance  scheme  for  long-term  care  should 
be  put  in  place  at  the  time  a  proposal  is  passed. 

-  A  phase-in  process  must  be  clearly  defined  and  must  identify  eligibility, 
benefits  and  financing. 

-  Benefits  should  include  home  and  community  based  care  with  an  emphasis 
on  least  restrictive  alternatives. 

QUALITY  OF  CARE  AND  CHOICE  OF  PROVIDER 

•  Individuals  should  be  able  to  choose  freely  amongst  private  and  public  health  plans 
and  appropriate  health  providers. 

•  Health  plans  and  health  providers  should  compete  on  the  basis  of  quality  and 
without  additional  costs  to  consumers. 

•  Care  should  be  culturally  appropriate  and  linguistically  accessible. 

•  Care  should  meet  the  individual  health  and  social  needs  of  people  with  disabilities 
or  with  chronic  or  unusual  medical  needs. 

•  Health  plans  and  health  providers  should  be  routinely  evaluated  to  measure  quality 
of  care  and  information  should  be  readily  available  to  consumers. 

AFFORD  ABILITY  FOR  EVERY  INDIVIDUAL  AND  FAMILY 

•  An  annual  budget  cap  should  be  established  for  all  health  care  resources  to  limit 
overall  health  spending. 

•  The  budget  should  be  determined  through  a  publicly  accountable  process. 

•  Wasteful  administrative  procedures,  unnecessarily  duplicated  technologies  and 
inappropriate  services  should  be  eliminated. 

•  Care  should  be  provided  by  appropriate  providers  in  appropriate  settings. 

•  Financing  should  be  based  on  ability  to  pay. 


559 

Chairman  Stark.  Thank  you. 
Mr.  Kirsch. 

STATEMENT  OF  LARRY  KIRSCH,  PRESIDENT,  CONSUMER 
HEALTH  ADVOCATES,  INC.,  BOSTON,  MASS. 

Mr.  Kirsch.  Thank  you,  Mr.  Chairman. 

Thanks  for  the  opportunity  to  appear  here  today  to  discuss  the 
crucial  issue  of  State  health  insurance  regulation.  I  have  been 
asked  to  pose  the  question:  How  well  are  the  States  doing  now,  and 
will  they  be  able  to  do  more  in  the  future  to  serve  consumers? 

For  the  record,  I  am  Larry  Kirsch,  president  of  Consumer  Health 
Advocates,  and  for  the  past  15  years  my  small  nonprofit  organiza- 
tion has  been  assisting  consumer  groups,  seniors,  trade  unions  and 
State  and  local  agencies  around  the  country  deal  with  matters  re- 
lating to  health  insurance  regulation. 

Among  other  things,  we  have  worked  on  rate  regulation,  the 
framework  for  new  insurance  products,  such  as  long-term  care  in- 
surance, solvency  protection,  market  conduct  and  consumer  protec- 
tion. During  this  time,  we  have  participated  in  two  dozen  health 
insurance  ratemaking  proceedings,  conducted  research  and  pro- 
vided technical  assistance  and  training  in  more  than  a  quarter  of 
the  States.  In  many  instances,  we  have  assisted  State  insurance 
departments  directly;  in  others,  we  have  worked  with  State  attor- 
neys general,  public  advocates  and  consumer  groups  before  State 
insurance  regulators. 

Perhaps  the  most  constructive  contribution  I  can  make  this 
morning  is  to  organize  and  highlight  some  working  impressions 
about  the  current  state  of  health  insurance  regulation.  These  com- 
ments reflect  my  personal  observations  and  experience,  rather  than 
the  results  of  academic  study,  and  I  hope  they  will  be  understood 
in  that  light. 

While  my  specific  comments  will  point  to  certain  flaws  in  State 
regulation,  I  would  like  to  make  a  couple  of  general  observations 
upfront.  First,  many  of  the  imperfections  I  will  address  are  reme- 
dial. Some  have  already  been  recognized  and  conceded,  and  others 
have  not. 

I  would  like  to  think  that  the  efficacy  of  State  insurance  regula- 
tion would  be  judged  in  part  in  terms  of  its  capacity  for  self-reform, 
and  I  would  hope  this  subcommittee  would  attempt  to  keep  accu- 
rate score. 

Second,  in  the  spirit  of  Mark  Twain,  I  personally  think  the  report 
of  the  demise  of  State  insurance  regulation  is  still  premature.  I 
happen  to  believe  that  the  States  as  laboratories  argument  is  quite 
plausible  in  the  fast-moving  health  insurance  environment,  but  I 
am  perfectly  prepared  to  evaluate  new  competing  arrangements, 
particularly  those  blending  Federal  standards  with  a  certain  degree 
of  State  flexibility,  along  the  lines  that  you  have  been  discussing 
this  morning,  Mr.  Chairman. 

Turning  now  to  specific  observations,  I  would  like  to  make  a  com- 
ment briefly  on  three  topics:  solvency,  the  scope  of  State  regulation, 
and  rates. 

First,  solvency:  The  public  equates  insurance  regulation  with  sol- 
vency protection.  It  is  what  policyholders  think  insurance  depart- 
ments do.  In  my  experience,  financial  surveillance  staffs  too  often 
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represent  the  weakest  element  of  the  regulatory  apparatus,  rather 
than  their  highest  achievement.  This  is  true  in  the  number  of 
smaller,  poorly  funded  departments,  but  it  is  equally  true  among 
some  of  the  largest,  best-funded  and  most  sophisticated  agencies 
among  the  States. 

I  believe  this  problem  has  been  recognized  and  is  being  ad- 
dressed to  a  degree  through  the  NAIC  accreditation  process,  but  I 
tend  to  agree  with  the  GAO  that  the  accreditation  process  in  its 
current  form  is  too  timid  and  has  other  serious  flaws. 

The  nub  of  the  problem,  in  my  judgment,  is  that  the  accredita- 
tion standards  rely  excessively  upon  the  legal  authority  and  capac- 
ity of  the  departments  to  police  insurers,  and  do  not  adequately 
measure  actual  performance  itself.  For  example,  the  standards  re- 
quire that  the  States  have  the  authority  to  establish  minimum  lev- 
els of  capital  and  surplus,  but  stop  short  of  declaring  precisely 
what  those  minimally  safe  and  acceptable  levels  should  be. 

The  same  is  true  for  liability  and  reserve  accounts.  As  for  guar- 
anty fund  protection,  the  standards  mandate  some  form  of  cov- 
erage, but  they  do  not  say  who  must  be  in  the  fund,  for  example, 
should  the  Blue  plans  and  HMOs  be  included.  Nor  do  they  pre- 
scribe specific  levels  of  minimal  financial  protection  for  policy- 
holders. 

The  troublesome  question  is  whether  the  authority  and  capacity 
of  the  States  to  regulate  solvency  translate  adequately  into  actual 
financial  safety  for  health  insurance  policyholders  nationwide.  At 
best,  I  am  agnostic  about  this  equation,  and  for  that  reason  would 
far  prefer  an  accreditation  that  was  mandatory  in  the  States  and 
was  structured  on  a  performance,  rather  than  a  capacity  basis. 

I  tend  to  think  that  structural  and  cyclical  trends  inherent  in  the 
health  insurance  industry  now  are  likely  to  impose  increasingly  se- 
vere challenges  for  regulatory  authorities  over  the  next  several 
years  and,  hence,  believe  that  it  is  too  late  in  the  day  to  phase  in 
solvency  regulation  on  a  gradual,  incremental  basis  over  some  ex- 
tended period  of  time. 

I  would  like  to  turn  now  to  the  scope  of  health  insurance  regula- 
tion. New  and  hybrid  risk -bearing  formats  are  cropping  up  with 
growing  regularity,  putting  great  pressure  on  State  legislatures 
and  regulators  to  keep  pace.  In  addition,  powerful  incentives  driv- 
ing insurance  entities  to  sidestep  effective  state  oversight  place  or- 
dinary policyholders  at  increasing  jeopardy  with  respect  to  solvency 
and  other  central  features. 

Several  examples  will  illustrate  these  points.  This  morning  you 
alluded  to  one,  namely  guaranteed  loss  ratio  products  for  individ- 
ual policyholders  which  have  recently  been  approved  by  several  leg- 
islatures on  the  theory  that  the  insurer  is  obligated  to  rebate  all 
excess  earnings  to  policyholders.  Early  experience  with  this  format, 
however,  has  demonstrated  a  tendency  for  guaranteed  loss  ratio  in- 
surers to  heavily  medically  underwrite  prospective  insureds  and  to 
increase  renewal  premiums  by  50  percent  or  more. 

Deregulation  of  health  insurance  has  taken  any  number  of 
routes.  The  most  prevalent,  of  course,  is  ERISA-preempted  self-in- 
surance. Less  well  publicized  modes  of  deregulation  include  the 
conversion  of  Blue  plans  from  heavily  regulated  public  benefit  sta- 
tus to  minimally  related  mutual  status.  And  recently,  in  one  State 
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that  I  believe  you  referred  to  this  morning,  Mr.  Chairman,  the 
transfer  in  regulatory  jurisdiction  over  a  Blue  plan  from  the  State 
insurance  department  to  a  lightly  regulated  department  of  corpora- 
tions. 

Turning  to  rates,  States  differ  widely  in  their  approach  to  health 
insurance  ratemaking.  The  GAO  documents  major  variations  in 
both  the  legal  format  governing  rate  approval  or  disapproval  and 
the  type  and  amount  of  resources  that  the  individual  States  apply 
to  the  process.  Our  experience  confirms  these  findings. 

The  additional  point  I  would  like  to  make  has  to  do  with  the  po- 
tential power  of  ratemaking  for  health  care  cost  containment  and 
efficiency.  Consider  the  case  of  Blue  Cross. 

In  those  States  requiring  the  prior  approval  of  Blue  Cross  rates 
for  individual,  small  group  and/or  medigap  business,  the  method 
and  intensity  of  review,  the  review  process  itself  and  the  criteria 
for  approving  rate  requests  differ  considerably.  Some  tend  to  be  rel- 
atively informal,  almost  conference-like,  with  the  main  issues  fo- 
cusing on  the  projection  of  trends  and  the  distribution  of  proposed 
rate  increases  by  line  of  business.  At  the  other  end  of  the  spectrum, 
some  States  hold  trial-type  rate  hearings,  with  multiple  interven- 
ing parties  and  a  broad  ranging  agenda. 

While  the  various  formats  clearly  have  their  respective  strengths 
and  weaknesses,  it  has  been  my  experience  that  those  that  work 
hardest  to  establish  substantive  approval  criteria  and  that  probe 
the  rate  justifications  most  critically  tend  to  be  more  successful. 

As  an  example,  one  State  requires  that  its  Blue  plan  dem- 
onstrate the  effectiveness  of  its  portfolio  of  cost  containment  initia- 
tives, before  any  rate  relief  can  be  approved.  The  burden  falls  on 
Blue  Cross  to  demonstrate  the  salutary  impact  of  its  programs  on 
cost  and  utilization  trends.  And  on  more  than  one  occasion,  this  in- 
surance department  has  found  noncompliance  sufficient  to  justify 
the  outright  denial  or  very  substantial  reduction  of  requested  rates. 

In  conclusion,  Mr.  Chairman,  I  am  truly  awed  by  the  objective 
difficulties  inherent  in  the  insurance  regulators'  job  and  dismayed 
by  the  obstacles  often  placed  in  the  path  of  those  working  hardest 
to  protect  the  consumer  and  greater  public  interest.  I  suspect  that 
the  immediate  future  will  pose  even  greater  challenges  and  will  re- 
quire the  States  to  accelerate  many  needed  reforms,  only  a  few  of 
which  could  be  addressed  here  today. 

As  part  of  the  process,  I  would  expect  the  overall  structure  and 
performance  of  insurance  regulation  to  come  in  for  critical  ap- 
praisal, and  I  count  myself  among  those  who  would  not  be  at  all 
opposed  to  an  objective  analysis  of  the  options. 

Thank  you. 

[The  prepared  statement  follows:] 
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Testimony  of  Larry  Kirsch 
Consumer  Health  Advocates,  Inc. 
Health  Subcommittee 
House  Committee  on  Ways  and  Means 
May  27,  1993 

STATE  REGULATION  OF  PRIVATE  HEALTH  INSURANCE 


Mr.  Chairman  and  Members  of  the  Health  Subcommittee, 
thank  you  for  the  opportunity  to  appear  here  today  to  discuss 
the  crucial  issue  of  state  health  insurance  regulation.  I've 
been  asked  to  pose  the  question:  how  well  are  the  states  doing 
now  and  will  they  be  able  to  do  more  in  the  future  to  serve 
consumers?  The  Subcommittee  should  be  commended  for  initiating 
today's  inquiry  since  social  control  of  health  financing  will 
clearly  be  one  of  the  preeminent  issues  in  the  coming  health 
care  reform  debate. 

For  the  record,  I  am  Larry  Kirsch,  president  of  Consumer 
Health  Advocates  and  for  the  past  fifteen  years  my  small, 
nonprofit  organization  has  been  assisting  consumer  groups, 
seniors,  trade  unions  and  state  and  local  agencies  around  the 
country  deal  with  matters  relating  to  health  insurance 
regulation.  Among  other  things,  we  have  worked  on  rate 
regulation,  the  framework  for  new  insurance  products  such  as 
long  term  care  insurance,  solvency  protection,  market  conduct 
and  consumer  protection.  During  this  time  we  have  participated 
in  two  dozen  insurance  ratemaking  proceedings,  conducted 
research,  and  provided  technical  assistance  and  training  in 
more  than  a  quarter  of  the  states.  In  many  instances,  we  have 
assisted  state  insurance  departments,  directly;  in  others,  we 
have  worked  with  state  attorneys  general,  public  advocates 
and/or  consumer  groups  appearing  before  state  insurance 
regulators . 

Perhaps  the  most  constructive  contribution  I  can  make 
this  morning  is  to  organize  and  highlight  some  working 
impressions  about  the  current  state  of  health  insurance 
regulation.  These  comments  reflect  my  personal  observations 
and  experience  rather  than  the  results  of  academic  study  and 
I  hope  they  will  be  understood  in  that  context. 

To  begin  with,  it  is  my  belief  that  the  tasks  facing  the 
conscientious  state  health  insurance  regulator  today  are  among 
the  most  demanding  to  be  found  in  state  government  and  are 
becoming  progressively  more  challenging.  The  regulator  is 
presently  called  upon  to  do  triple  duty:  he  or  she  must  serve 
as  a  philosopher —  often  dealing  with  extremely  subtle  ethical 
dilemmas  and  questions  of  competing  social  values  affecting 
very  many  lives;  he  or  she  must  also  serve  as  a  technocrat 
called  upon  to  understand,  oversee  and  proactively  intervene 
in  one  of  the  most  complex  and  dynamic  industries  in  the 
American  economy,  and  also  as  a  public  leader,  communicating 
performance  expectations  to  members  of  the  insurance 
community,  businesses,  consumers,  lawyers  and  others  in  a 
quintessentially  political  environment. 

I  salute  these  regulators,  knowing  that  most  of  them  work 
very  diligently,  often  in  a  hostile  environment,  without 
benefit  of  copious  resources  or  favorable  daily  recognition. 
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And  while  my  specific  comments  will  point  to  certain  flaws  in 
the  regulation  of  health  insurance,  I  would  like  to  make  a 
couple  of  general  observations  up  front:  first,  many  of  the 
imperfections  I  will  address  are  remediable;  some  have  already 
been  recognized  and  conceded;  others  have  not.  I  would  like  to 
think  that  the  efficacy  of  state  insurance  regulation  would  be 
judged,  in  part,  in  terms  of  its  ability  to  be  self -reforming. 
And  I  would  hope  this  subcommittee  would  attempt  to  keep  an 
accurate  scorecard.  Second,  in  the  spirit  of  Mark  Twain,  I 
personally  think  the  reported  demise  of  state  insurance 
regulation  is  still  premature.  I  happen  to  believe  that  the 
"states  as  laboratories"  argument  is  quite  plausible  in  the 
fast  moving  health  insurance  environment  but  am  perfectly 
prepared  to  evaluate  new,  competing  arrangements,  particularly 
those  blending  Federal  standards  with  a  certain  degree  of 
state  flexibility. 

Turning,  now,  to  specific  observations,  I  would  like  to 
comment  briefly  on  three  topics: 

•  Solvency 

•  Scope  of  regulation 

•  Rates 
SOLVENCY 

The  public  equates  insurance  regulation  with  solvency 
protection.  It  is  what  policyholders  think  insurance 
departments  do.  Yet  in  my  experience,  financial  surveillance 
staffs  too  often  represent  the  weakest  element  of  the 
regulatory  apparatus  rather  than  their  highest  achievement. 
This  is  true  in  a  number  of  smaller,  poorly  funded 
departments,  but  it  is  equally  the  case  among  some  of  the 
largest,  best  funded,  most  sophisticated  agencies. 

I  believe  this  problem  has  been  recognized  and  is  being 
addressed  to  a  degree  through  the  NAIC  accreditation  process. 
But  I  tend  to  agree  with  the  General  Accounting  Office  that 
the  accreditation  process--in  its  current  form — is  too  timid 
and  has  other  serious  flaws. 

On  the  positive  side,  we  can  say  that  a  third  of  the 
states  have  already  been  accredited  and  eighteen  more  are 
currently  in  the  pipeline.  But  having  made  that  observation, 
it  is  difficult  to  discern  its  real  importance. 

The  nub  of  the  problem  is  that  the  accreditation 
standards  rely,  excessively,  upon  the  legal  authority  and 
capacity  of  the  departments  to  police  insurers  and  do  not 
measure  actual  performance,  itself.  So,  for  example,  the 
standards  require  that  states  have  the  authority  to  establish 
minimum  levels  of  capital  and  surplus  but  they  stop  short  of 
declaring  what  those  minimally  safe  and  acceptable  levels 
should  be.  The  same  is  true  for  liability  and  reserve 
accounts.  As  for  guaranty  fund  protection,  the  standards 
mandate  some  form  of  coverage  but  they  do  not  say  who  must  be 
in  the  fund  (e.g.  Blue  Cross,  HMOs);  nor  do  they  prescribe 
specific  levels  of  minimum  financial  protection  for 
policyholders . 
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The  troublesome  question  is  whether  the  authority  and 
capacity  of  the  states  to  regulate  solvency  translates 
adequately  into  actual  financial  safety  for  health  insurance 
policyholders,  nationwide.  At  best,  I  am  agnostic  about  this 
equation  and  would  far  prefer  that  accreditation  were 
mandatory  in  the  states  by  a  given  date  (perhaps  with  standby 
Federal  requirements  for  non-compliance)  and  that  it  were 
structured  on  a  performance  rather  than  capacity  basis.  I  tend 
to  think  that  structural  and  cyclical  trends  inherent  in  the 
health  insurance  industry  are  likely  to  pose  increasingly 
severe  challenges  for  regulatory  authorities  over  the  next 
several  years  and  believe,  therefor,  that  it  is  too  late  in 
the  day  to  phase-in  solvency  regulation  on  a  gradual, 
incremental  basis. 

SCOPE  OF  HEALTH  INSURANCE  REGULATION 

New  or  hybrid  risk-bearing  formats  are  cropping  up  with 
growing  regularity  in  the  health  financing  industry  putting 
great  pressure  on  state  legislatures  and  regulators  to  keep 
pace.  Even  in  the  most  sophisticated  states,  ostensibly 
innovative  financing  arrangements  are  on  a  collision  course 
with  thoughtful  regulation.  In  addition,  powerful  incentives 
for  insuring  entities  to  sidestep  effective  state  oversight 
place  ordinary  policyholders  at  increasing  jeopardy  with 
respect  to  solvency,  termination,  rates,  marketing  and  other 
central  features. 

Several  examples  will  illustrate  these  points: 

Guaranteed  Loss  Ratio  ( " GLR " )  products  for  individual 
health  policyholders  have  been  approved  by  legislatures  and 
regulators  in  several  states  based  on  the  attractive  claim 
that  the  insurer  is  obligated  to  return  excess  earnings  to 
policyholders  through  premium  reductions.  Early  experience 
with  this  format,  however,  has  demonstrated  a  tendency  for  GLR 
insurers  to  heavily  medically  underwrite  prospective  insureds 
and  to  increase  premiums  on  renewal  by  fifty  (50)  percent  or 
more. 

Mass  Marketed,  celebrity-endorsed,  individual  products 
written  through  group  trusts  domiciled  in  several  states  are 
still  out  there  reaching  millions  of  consumers  over  cable  TV, 
through  the  mail  and  in  advertising  supplements.  Many 
insurance  departments  question  the  inherent  value  of  some  of 
these  products  and  are  critical  of  their  marketing.  Yet  most 
state  health  insurance  laws  make  it  virtually  impossible  for 
regulators  to  circumscribe  this  activity  because  of 
limitations  in  so-called  extraterritorial  jurisdiction.  One 
state  regulator  did  successfully  prohibit  the  sale  of  certain 
mass  marketed  products  after  an  arduous  legal  battle  but  that 
experience  no  doubt  chilled  other  states. 

Deregulation  of  health  insurance  has  taken  any  number  of 
routes.  The  most  prevalent,  of  course,  include  ERISA-preempted 
self  insurance  for  single  and  multi-employer  groups.  Less  well 
publicized  modes  of  deregulation  include  the  conversion  of 
Blue  Cross  Plans  from  heavily  regulated,  public  benefit  status 
to  minimally  regulated  mutual  status.  And,  recently  the 
transfer  in  regulatory  jurisdiction  over  a  Blue  Plan  from  the 
state  insurance  department  to  a  department  of  corporations. 
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In  my  judgment,  it  is  profoundly  important  for  there  to 
be  public  confidence  in  the  supervision  of  the  private  health 
insurance  marketplace.  It  is  vital  that  consumers  have  and 
know  that  they  have  strong  and  effective  watchdog  agencies  who 
are  setting  and  enforcing  equitable  rules  of  play.  It  is 
extremely  disconcerting,  therefor,  to  see  the  erosion  of 
traditional  social  controls  in  this  industry  without  a 
demonstrated,  effective  substitute.  While  it  is  beyond  the 
scope  of  my  testimony,  this  morning,  to  suggest  specific 
remedies,  I  would  like  to  underscore  the  point  I  made  before, 
namely,  that  the  health  insurance  market  over  the  next  several 
years  is  apt  to  become  more  perilous--  before  it  shakes  out  in 
one  form  or  another—thereby  raising  the  stakes  for  effective 
public  supervision. 

RATES 

States  differ  widely  in  their  approach  to  health 
insurance  ratemaking.  The  GAO  documents  major  variations  in 
both  the  legal  format  governing  rate  approval  and/or 
disapproval  and  in  the  type  and  amount  of  resources  that  the 
individual  states  apply  to  the  process.  Our  experience 
confirms  these  findings. 

The  additional  point  I  would  like  to  make  has  to  do  with 
the  potential  power  of  ratemaking  for  health  care  cost 
containment  and  efficiency.  Here  I  will  draw  from  experience 
with  Blue  Cross-Blue  Shield  ratemaking  in  five  states. 

In  those  states  requiring  the  prior-approval  of  Blue 
Cross  rates  for  individual,  small  group  and/or  Medigap 
business,  the  method  and  intensity  of  review,  the  review 
process,  itself,  and  the  criteria  for  approving  rate  requests 
differ  considerably.  Some  tend  to  be  relatively  informal — 
almost  conf ererce-like--with  the  main  issues  focusing  on  the 
projection  of  trends  and  the  distribution  of  proposed  rate 
increases  by  line  of  business.  Often,  these  rate  filings  are 
handled  through  an  informal,  negotiated  settlement  between  the 
Blue  Plan  and  the  regulator.  At  the  other  end  of  the  spectrum, 
some  states  hold  trial-type  rate  hearings,  with  multiple 
intervening  parties,  including  representatives  of  affected 
consumers;  highly  detailed  rate  filings  and  exhibits  and  the 
introduction  of  expert  testimony  on  a  variety  of 
issues.  These  may  be  settled  by  a  stipulation  among  the 
parties  but  most  frequently  are  not. 

While  the  various  formats  clearly  have  their  strengths 
and  weaknesses,  it  has  been  my  experience  that  those  that  work 
hardest  to  establish  substantive  approval  standards  and  that 
probe  the  rate  justifications  most  critically  tend  to  be  more 
successful.  As  an  example,  one  state  requires  that  its  Blue 
Plan  demonstrate  the  effectiveness  of  its  portfolio  of  cost 
containment  initiatives  before  any  rate  relief  can  be 
approved.  The  burden  is  on  Blue  Cross  to  demonstrate  the 
salutary  impact  of  its  programs  on  cost  and  utilization 
trends.  And  on  more  than  one  occasion,  this  insurance 
department  has  found  non-compliance  justifying  the  outright 
denial  or  substantial  reduction  of  requested  rates.  Effective 
remedial  steps  were  instituted  and  have  evolved  over  time  in 
response  to  the  potential  threat  of  rate  disapproval. 

Another   department    has    followed   a    rate  intervener's 
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attack  on  Blue  Cross '  administrative  costs  with  an  order  for 
a  comprehensive,  independent  audit  in  which  the  intervener  may 
actively  participate. 

Yet  a  third  department  accompanied  its  rate  decision  with 
a  detailed  set  of  supplemental  orders  requiring  Blue  Cross  to 
perform  specific  actions  such  as  reforming  its  hospital 
contracts.  The  department's  authority  to  enforce  these  orders 
was  upheld  by  the  state's  highest  court. 

The  principal  lesson  I  draw  from  these  examples  is  that 
the  ratemaking  process  can,  but  more  often  than  not,  fails  to 
reach  beyond  the  simple  observation  of  health  care  costs. 
State  departments  can  use  the  process,  strategically,  to 
influence  the  behavior  of  insurers,  and  through  them,  of 
health  care  provideres,  in  order  to  influence  the  cost- 
effective  delivery  of  care. 

CONCLUSION 

In  conclusion,  Mr.  Chairman,  I  am  truly  awed  by  the 
objective  difficulties  inherent  in  the  insurance  regulators' 
job  and  dismayed  by  the  obstacles  often  placed  in  the  path  of 
those  working  hardest  to  protect  the  consumer  and  greater 
public  interest.  I  suspect  that  the  immediate  future  will  pose 
even  greater  challenges  and  will  require  the  states  to 
accelerate  many  needed  reforms,  only  a  few  of  which  could  be 
addressed  here,  today.  As  part  of  the  process,  I  would  expect 
the  overfall  structure  and  performance  of  insurance  regulation 
to  come  in  for  critical  appraisal  and  I  count  myself  among 
those  who  would  not  be  at  all  opposed  to  an  objective  analysis 
of  the  options. 

Once  again,  Mr.  Chairman,  I  appreciate  the  invitation  to 
appear  before  the  subcommittee  this  morning  and  I  am  prepared 
to  take  your  questions . 
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Chairman  Stark.  Thank  you,  Mr.  Kirsch. 
Mr.  Hunter. 

STATEMENT  OF  J.  ROBERT  HUNTER,  PRESIDENT,  NATIONAL 
INSURANCE  CONSUMER  ORGANIZATION,  ALEXANDRIA,  VA. 

Mr.  Hunter.  Mr.  Chairman,  thank  you. 

My  name  is  Bob  Hunter.  I  am  president  of  the  National  Insur- 
ance Consumer  Organization,  and  formerly  served  as  Federal  In- 
surance Administrator  under  Presidents  Ford  and  Carter. 

You  asked  about  the  GAO  report,  and  I  missed  what  the  others 
said,  because  I  was  in  another  hearing,  so  you  are  going  to  get  a 
very  fast  solo  reaction,  having  just  readit. 

The  GAO  report  looks  like  it  borrows  from  other  earlier  reports, 
but  the  conclusions  ring  true  to  me  and  are  consistent  with  work 
I  have  done  myself  and,  therefore,  I  don't  find  any  problem  with 
the  fact  that  it  doesn't  look  like  a  startup  from  scratch  type  of  job 
to  me. 

For  example,  I  worked  with  Esther  Peterson  and  Steve  Brobeck, 
of  Consumer  Federation  of  America,  and  Joan  Claybrook  of  Ralph 
Nader's  Public  Citizen,  to  study  resources  and  capacity,  as  well  as 
independence,  of  the  State  insurance  departments,  and  we  have  is- 
sued reports  on  that. 

In  1991,  we  reviewed  the  capacity  of  State  insurance  depart- 
ments, and  we  issue  a  report  in  1992  finding  that  only  11  States 
met  what  we  believe  were  the  minimum  requirements  for  budgets. 

Fully  half  of  the  money  spent  on  State  regulation  was  spent  in 
only  four  States,  California,  Florida,  New  York,  and  Texas.  They 
also  have  half  of  the  employees  working  in  State  regulation.  No 
State  has  as  many  employees  as  they  have  insurance  companies  to 
monitor.  The  top  4  States  have  fewer  than  2  companies  per  em- 
ployee, but  the  next  lowest  is  4.6,  and  New  Mexico  has  as  many 
as  250  companies  per  employee  to  monitor.  Some  11  States  employ 
no  actuary,  and  another  11  have  only  1  actuary.  I  did  a  quick  count 
in  the  GAO  report  and  it  looks  like  about  40  actuaries  are  health 
insurance  actuaries,  of  the  160  actuaries  employed  in  State  regula- 
tion. 

In  a  typical  State,  there  are  1,444  companies  to  monitor,  of  which 
162  are  headquartered  in  the  States.  Only  20  market  conduct  ex- 
aminations per  State  were  completed  in  1991.  Only  62  financial  ex- 
aminations were  completed.  Some  States  have  adequate  resources 
for  regulation,  but  the  vast  majority  of  States  do  not.  The  result 
is  that  there  are  such  problems  as  only  a  few  rate  hearings  in  most 
States,  even  the  States  requiring  prior  approval,  for  example. 

As  to  regulatory  independence,  we  issued  a  report  in  February 
1990,  finding  that  37  percent  of  insurance  commissioners  came  out 
of  the  insurance  industry,  and  half  of  the  insurance  commissioners 
go  back  to  it.  This  revolving  door  problem  led  us  to  recommend  a 
1-year  prohibition  against  employment  in  the  insurance  industry 
after  serving  as  a  State  insurance  commissioner.  To  my  knowledge, 
no  State  has  adopted  that  recommendation. 

The  tenure  of  the  typical  insurance  commissioner  is  a  problem. 
It  is  very  short.  The  average  tenure  is  3.3  years,  much  longer  with 
elected  than  appointed  commissioners,  however.  Both  the  funding 
and  other  capacity  measures  and  the  independence  of  State  regu- 
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lators  of  insurance  have  been  improved  significantly  in  recent 
years,  but  it  still  falls  far  short  of  what  it  should  be. 

The  National  Association  of  Insurance  Commissioners  has 
changed  and  made  itself  better,  I  think.  It  now  funds  17  consumer 
representatives  to  attend  its  quarterly  meetings.  That  is  still  quite 
a  bit  below  the  1,000-plus  insurance  attendees  at  each  meeting,  but 
it  is  a  step  forward.  The  NAIC  has  done  away  with  its  advisory 
committees  in  order,  as  they  put  it,  to  get  away  from  industry 
dominance. 

But  even  with  the  improvements,  there  are  serious  questions  as 
to  the  capacity  and  the  will  of  State  insurance  regulation  to  control 
health  insurance  rates  or  health  insurance  companies.  The  States 
have  had  significant  control  over  health  insurance  in  the  past,  at 
least  until  ERISA  gave  them  some  problems,  and  States  have  not 
fixed  health  insurance,  as  witness  the  Federal  Government  having 
to  work  on  it. 

Even  States  with  resources,  a  commissioner  with  experience,  and 
a  will  to  do  what  is  right  have  a  problem  which  is  called  the  State 
legislature.  Frequently,  the  insurance  committee  of  the  State  legis- 
lature is  made  up  significantly  of  insurance  agents  and  insurance 
executives  and  lawyers  with  insurance  clients.  It  is  very  hard,  if 
not  impossible,  to  move  pro-consumer  legislation  at  the  insurance 
committee  level  in  a  lot  of  States. 

Even  with  all  its  warts,  however,  I  favor  State  regulation  over 
Federal  regulation  of  insurance.  We  have  made  a  lot  of  progress  in 
recent  years  and  States  are  becoming  more  accountable.  But  na- 
tional health  insurance  is  something  else.  It  is  the  only  insurance 
every  American  needs.  Real  reform  requires  powers  far  beyond 
what  insurance  commissioners  possess,  enforcing  budgets,  dis- 
ciplining doctors,  saying  no  to  hospitals  and  so  on. 

National  health  insurance  must  be  national.  From  other  coun- 
tries, we  know  that  national  approaches  work.  That  is  why  I  sup- 
port the  well-tested  and  workable  single-payer  approach.  It  will 
cost  too  much  to  keep  insurers  in  the  game.  Their  overhead  and  the 
need  for  layers  of  regulation  are  part  of  the  reason  managed  com- 


I  would  be  appalled  if  the  White  House  punted  tough  questions 
on  health  insurance  reform  to  the  States.  If  they  do,  in  the  name 
of  flexibility,  I  fear  an  outcome  that  will  be  anticonsumer.  While  a 
few  States  have  regulatory  resources  to  do  the  job,  only  a  subset 
have  the  will  to  do  it  properly,  and  even  those  will  be  subject  to 
being  overruled  by  their  State  legislatures.  Any  health  insurance 
delegation  to  the  States  must  be  extremely  tightly  defined  and 
strict  oversight  by  a  Federal  agency  included  as  part  of  a  national 
bill. 

Thank  you. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  J.  ROBERT  HUNTER 
NATIONAL  INSURANCE  CONSUMER  ORGANIZATION 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  appreciate  your  invitation  to 
testify  before  you  this  morning. 

You  have  asked  for  comments  on  the  capacity  of  states  to  monitor  and  supervise 
health  insurers.  In  this  testimony,  I  will  first  comment  on  state  insurance  department 
capacity  to  regulate  as  measured  by  work  I  participated  in  as  part  of  the  Consumer 
Insurance  Interest  Group  (the  other  members  are  Esther  Peterson,  Joan  Claybrook  of 
Public  Citizen  and  Stephen  Brobeck  of  Consumer  Federation  of  America).  GIG  worked 
with  the  Professional  Insurance  Agents  (PIA)  in  producing  several  reports. 

Secondly,  I  will  comment  on  regulatory  will. 

Finally,  I  will  comment  on  state  legislative  issues. 

Insurance  Department  Resources 

The  most  recent  GIG  report  on  resources  of  state  insurance  departments  was 
issued  in  June,  1992.1  The  findings  of  our  report  were: 

*  1991  Insurance  Department  Budgets  ranged  from  $757,000  (South  Dakota) 
to  $89  million  (California).  The  average  state  budget  for  the  insurance 
department  was  $9.8  million.  The  budgets  of  four  states  --  California,  New 
York,  Florida  and  Texas  -  represented  half  of  the  budgets  of  all  states. 

*  GIG's  standard  for  adequate  funding  of  insurance  departments  (budget 
equal  to  or  greater  than  10%  of  premium  taxes  collected)  was  met  by  only 
eleven  states. 

*  No  state  has  as  many  employees  as  insurance  companies  to  monitor. 
While  the  four  largest  states  have  less  than  two  admitted  companies  per 
department  employee  (the  lowest  is  Florida  at  1.3),  no  other  state  is  lower 
than  4.6  companies  per  employee.  New  Mexico  had  the  highest  ratio, 
250.7  companies  per  employee.  (Note:  our  count  of  employees  include 
clerical  and  others  not  classified  as  professional  staff.) 

*  Staffing  ranged  from  22  (Vermont)  to  1,260  (Texas).  The  top  four  states 
had  half  of  the  employees. 

*  There  were  161  actuaries  (those  professionals  that  understand  the 
mathematics  underlying  insurance  prices)  at  state  insurance  departments, 
but  eleven  states  had  no  actuary  at  all  and  another  eleven  had  only  one 
(whether  the  actuary  was  life/health  or  property/casualty  was  not  asked). 

*  In  the  typical  state  there  are  1 ,444  admitted  insurance  companies,  of  which 
an  average  of  162  were  domiciled  (i.e.,  headquartered)  in  each  state. 

*  The  typical  ,  state  performed  20  market  conduct  examinations  (fourteen 
states  completed  no  market  conduct  examinations  in  1991). 

The  typical  state  completed  52  financial  examinations  (every  state 
completed  some  of  these,  Maine  completing  the  least  -  5). 

These  findings  lead  us  to  conclude  that  some  states  have  adequate  resources  for 
regulation,  but  most  do  not.  As  a  result  we  recommended  that  states  raise  their  budgets, 
increase  coordination  and  hire  many  more  actuaries.  The  states  are  stressed  to  handle 


1  The  Adequacy  of  Resources  Available  to  State  Insurance  Departments.  GIG  and 
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what  they  have  on  their  plates  today. 

Insurance  Department  Will 

As  our  report  concluded,  "Adequate  resource  levels  are  not  the  only  condition  of 
effective  insurance  regulation,  but  they  are  necessary  for  effectiveness."2 

The  question  of  will  of  a  regulator  is  difficult  to  measure.  CIIG  tried  to  get  at  part 
of  it  in  a  report  issued  in  February  of  1 990. 

We  found  that  37%  of  insurance  commissioners  come  out  of  the  insurance  industry 
and  half  (49%)  worked  in  the  insurance  industry  after  employment.  This  "revolving  door" 
problem  concerned  us  enough  to  recommend  that  state  insurance  commissioners  be 
barred  from  working  for  insurance  companies  for  at  least  a  year  after  they  leave  office. 
This  proposal  has  not  been  acted  upon  by  the  NAIC  or  individual  states. 

We  also  were  concerned  with  frequent  turnover.  Twenty  percent  of  the 
commissioners  we  tracked  served  less  than  two  years,  the  average  commissioner  only 
3.3  years.  The  tenure  of  commissioners  is  too  short  for  effective  regulation  to  occur. 

In  our  press  release  accompanying  the  study,  CFA's  Mr.  Brobeck  said  "The  study 
reveals  two  areas  of  concern.  One,  the  short  period  of  time  many  commissioners  served; 
and  two,  the  number  of  former  commissioners  who  immediately  moved  to  the  industry 
after  leaving  office.  These  concerns  raise  questions  about  the  adequacy  and  impartiality 
of  decisions  made  in  office." 

Concerns  about  a  too  cozy  relationship  between  insurers  and  their  regulators  is 
not  new.  The  General  Accounting  Office  reported  it  in  its  major  report  on  state  regulation 
issued  in  19793,  as  follows: 

"GAO  found  that  insurance  regulation  is  not  characterized  by  an  arms- 
length  relationship  between  the  regulators  and  the  regulated.  While 
the  extent  of  the  "revolving  door"  problem  may  be  overstated  by  critics 
of  State  regulation,  about  half  of  the  State  insurance  commissioners 
were  previously  employed  by  the  insurance  industry  and  roughly  the 
same  proportion  joined  the  industry  after  leaving  office.  The  meetings 
of  the  National  Association  of  Insurance  Commissioners  are 
numerically  dominated  by  insurance  industry  representatives.  Its 
model  laws  and  regulations  were  drafted  with  advisory  committees 
composed  entirely  of  insurance  company  representatives." 

I  have  observed  that  there  has  been  some  improvement  in  both  the  funding  of 
state  regulation  and  in  the  quality  of  regulation,  but  it  is  still  a  long  way  from  what  it 
should  be. 

Besides  individual  state  improvement,  the  NAIC  has  improved  itself  recently.  It 
started  funding  consumer  representatives  for  their  expenses  of  attending  the  quarterly 
NAIC  meetings.  There  are  now  17  funded  consumer  representatives.  The  last  meeting, 
in  Nashville,  was  the  last  meeting  at  which  insurers  funded  parties,  lunches  and  trips 
(such  as  steamboat  rides)  for  the  regulators  were  allowed.  For  some  years  now  the 
NAIC  has  allowed  consumer  representatives  on  its  advisory  committees,  albeit  always 
greatly  outnumbered  by  insurer  representation.  Now,  advisory  committees  have  been 
abandoned  by  NAIC  in  order  to  break  away  from  insurer  dominance. 


2  Ibid,  Page  1 1 . 

3  Issues  and  Needed  Improvements  in  State  Regulation  of  the  Insurance  Business, 
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But,  even  with  this  improvement,  there  are  serious  questions  about  state  regulation 
of  insurance  that  must  not  be  overlooked,  including  the  obvious  fact  that  the  current 
system  of  health  insurance  which  we  seek  to  reform  was  developed  under  state 
supervision.  Try  to  name  one  state  that  has  fixed  health  insurance.  I  can  not. 

We  still  need  a  tough  model  bill  on  ethics  for  insurance  commissioners  and  staffs 
and  we  need  better  consumer  participation  in  state  regulatory  and  legislative 
deliberations. 

State  Legislature 

State  legislative  committees  that  deal  with  insurance  very  often  are  dominated  by 
the  insurance  industry.  The  following  quote  rings  true  to  me  after  decades  of  working  at 
the  state  level: 

"Lobbyists  hang  around  all  fifty  state  capitols  looking  after  the 
insurance  industry's  interests.  Not  all  work  at  it  full  time;  many 
represent  other  clients  as  well  -  but  they're  there  when  they're  needed. 
Take  Massachusetts.  Massachusetts  had,  in  all,  400  men  and  women 
registered  as  "legislative  agents"  in  the  first  quarter  of  1981.  There  was 
a  man  representing  the  Massachusetts  Cosmetologists  Association, 
two  representing  Common  Cause,  two  for  the  President  and  Fellows 
of  Harvard  college.  The  tobacco  institute  had  a  man  on  retainer;  Ford, 
General  Motors  and  General  Electric  each  had  one.  The  state's  banks 
and  utilities  and  labor  unions  had  two  or  three  dozen  each.  The 
insurance  industry  had  sixty. 

Insurance  lobbyists  outnumber  all  others  in  virtually  every 
state.  "Our  strength?"  pondered  one.  "[It]  comes  from  having  a  group 
of  people  who  tell  a  story  that  is  logical  and  reasonable  to  a  group  of 
people  who  don't  have  the  slightest  idea  what  you're  talking  about." 

It  comes,  too,  at  least  in  some  instances,  from  the  assistance 
lobbyists  may  occasionally  provide  in  obtaining  loans  and  mortgages 
and  insurance,  and  (for  those  legislators  who  are  attorneys)  in  settling 
insurance  claims.  Discussing  an  upcoming  vote,  a  lobbyist  was  told 
to  expect  a  certain  legislator  to  vote  against  the  industry.  "Oh  no,"  he 
replied,  "I've  helped  that  one  settle  too  many  cases."4 

It  is  my  experience  that  insurers  can,  pretty  much,  get  what  they  want  from  state 
legislators.  On  several  occasions,  as  we  have  tried  the  difficult  task  of  obtaining 
regulatory  approval  for  lowering  the  outlandishly  high  credit  life  insurance  prices,  the 
legislature  has  overruled  the  rare  regulator  with  the  courage  to  act  by  rolling  rates  back 
up  or  removing  price  regulation  authority  from  the  commissioner. 

Conclusion 

Although  you  may  not  be  able  to  discern  it  from  the  previous  discussion,  I 
generally  favor  state  regulation  of  insurance,  even  with  all  its  warts.  As  I  said  earlier,  it  is 
improving.  Consumers  have,  particularly  since  passage  of  Proposition  103  in  California 
in  November,  1 988,  been  making  real  progress  in  several  states. 


The  federal  government  regulatory  option  is  not  without  serious  concern.  I  couldn't 
imagine,  for  example,  consumers  sending  complaints  to  some  federal  bureau.  I  have 
opposed  Chairman  John  Dingell's  moves  on  federalizing  much  of  solvency  regulation, 
except  for  off-shore  insurers  and  reinsurers  beyond  the  reach  of  state  regulation. 

National  health  insurance  is  something  else,  however.  For  one  thing,  health 
insurance  is  the  only  insurance  every  American  needs.  Real  reform  requires  budgeting 


4  Invisible  Bankers.  Andrew  Tobias,  Linden  Press,  1982,  Page  34. 
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and  intrusive  cost  controls,  the  need  for  significantly  more  efficient  delivery  mechanisms, 
the  ability  to  monitor  doctors  and  say  "no"  to  hospitals  when  hospitals  want  too  many  new 
gadgets.  National  health  insurance  should  be,  in  a  word,  national.  We  know  that 
approach  works  from  experience  in  other  countries. 

I  believe  only  a  single  payer  plan  will  ultimately  work  for  America.  Managed 
competition  will  fail,  in  my  view,  because  it  will  simply  cost  too  much  to  keep  the  big 
insurers  in  the  game.  Putting  control  of  insurers  in  the  hands  of  the  states  would  make 
cost  control  even  more  difficult,  with  another  layer  of  bureaucracy  to  sort  through. 

I  would  be  appalled  if  the  White  House  "punted"  some  of  the  tough  questions  on 
health  insurance  reform  to  the  states.  I  imagine  that  the  states  and  the  big  insurers 
support  this  idea,  the  former  out  of  "turf  considerations,  the  latter  out  of  bottom  line 
consideration,  but  it  would  be  awful  for  America. 

In  my  view,  putting  the  states  in  charge  of  anything  with  any  real  flexibility  will 
assure  an  outcome  most  favorable  to  insurance  companies  and  most  intolerable  for 
consumers  of  health  insurance.  While  a  few  states  have  the  regulatory  resources 
needed,  even  fewer  have  the  will  to  do  what  is  right  and  even  those  are  subject  to  being 
overruled  by  their  state  legislatures.  Any  health  insurance  delegation  to  the  states  must 
be  extremely  tightly  defined  and  strict  oversight  by  a  federal  agency  included  as  part  of 
the  national  bill. 

Thank  you.  I'd  be  pleased  to  respond  to  any  questions  you  might  have  at  the 
appropriate  time. 
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Chairman  Stark.  Thank  you. 

It  appears  to  me  that  there  are  only  three  parties  to  this,  three 
actors  in  the  opera:  first,  the  providers  of  medical  care,  second,  re- 
cipients; and  third,  what  I  will  loosely  define  as  the  intermediaries. 
Those  are  co-ops,  privately  owned  insurance  companies  or  the  Vet- 
erans Administration.  I  think  that  pretty  much  outlines  or  defines 
the  groups. 

Now,  I  would  expect  that  you  all  represent  the  interests  of  the 
beneficiaries.  But,  can  any  of  you  think  of  any  reason  or  any  case 
in  which  the  interests  of  the  beneficiaries  ought  not  to  be  the  pri- 
mary concern  of  both  the  Federal  and  State  government?  Is  there 
any  scenario  that  I  miss  that  we  ought  to  be  concerned  about  the 
other  groups  insofar  as — I  would  hasten  to  leave  out  the  licensing 
of  physicians,  for  instance,  which  I  stipulate  that  either  insurance 
commissioners  or  Congress  is  not  able  to  do.  Other  than  that  

Ms.  O'Sullivan.  Certainly,  consumers  should  be  at  the  center  of 
all  thinking  that  goes  on  about  this.  It  should  be  what  is  in  the 
consumers'  best  interest,  not  what  is  in  somebody  else's  financial 
self-interest.  To  the  extent  that  protecting  the  financial  self-inter- 
est of  an  entity  best  serves  consumers,  then  you  want  to  make  sure 
you  are  doing  that. 

Mr.  Hunter.  Sometimes,  of  course,  that  comes  into  a  little  bit  of 
pulling,  because,  on  the  one  hand,  you  want  the  lowest  rate,  and, 
on  the  other  hand,  you  want  a  solvent  insurer.  So  there  are  obvi- 
ously times  we  have  to  worry  about  the  insurers  from  some  point 
of  view,  but  through  the  context  of  taking  care  of  the  consumer. 

Chairman  Stark.  Let's  take  groups,  HIAA,  Blue  Cross,  various 
offices  of  insurance  commissioners.  Do  you  want  to  guess  how 
many  people  in  those  organizations  or  what  percentage  of  their  em- 
ployees, resources  or  salary  is  devoted  to  responding  to  complaints 
or  concerns  of  beneficiaries,  as  opposed  to  what  percentage  is  con- 
cerned with  lobbying  legislatures  and  dealing  with  providers? 

Ms.  O'Sullivan.  They  may  be  using  a  lot  of  people  to  respond 
to  consumers  to  deflect  their  complaints,  not  so  much  to  sincerely 
respond  to  them,  I  would  say.  I  don't  know  what  the  number  is. 
I  know  that  a  tremendous  number  of  our  dollars,  as  people  who 
purchase  insurance,  end  up  going  into  lobbying  activities  that  are, 
in  fact,  lobbying  against  our  self-interests  as  purchasers  of  insur- 
ance. 

Mr.  Hunter.  The  lobbying  costs  are  usually  not  broken  out  as 
a  separate  item  in  a  rate  filing,  although  occasionally  they  are  and 
sometimes  even  disallowed.  California  has  started  to  do  that. 

Chairman  Stark.  If  you  look  at  my  campaign  contributions,  you 
can  get  a  good  idea. 

Mr.  Hunter.  The  insurance  commissioners,  some  of  them  any- 
way, spend  quite  a  bit  on  answering  complaints.  California,  I  be- 
lieve, have  as  many  as  100  employees  working  on  just  complaint 
handling. 

Ms.  O'Sullivan.  The  department  of  insurance. 

Chairman  Stark.  Do  any  of  you  have  any  statistics  that  you  can 
recall  in  general  as  to  the  number  of  cases  or  complaints  tnat  you 
all  deal  with  through  your  organizations  or  any  groups  you  have 
worked  with?  Are  any  of  you  so  accessible  that  you  get  a  large 
number  of  referrals? 
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Ms.  O'Sullivan.  We  get  a  lot  of  calls,  but  not  in  the  thousands. 
Chairman  Stark.  Mr.  Kirsch. 

Mr.  Kirsch.  We  primarily  hear  from  seniors  particularly  with  re- 
spect to  their  policies. 
Chairman  Stark.  I  want  to  come  back  to  that  in  a  minute. 
Mr.  Hunter. 

Mr.  Hunter.  We  get  probably  on  the  order  of  2,000  to  3,000  com- 
plaints a  year  compared  to  344,000  complaints  a  year,  according  to 
the  GAO  study,  received  by  insurance  departments.  We  usually 
refer  people  to  insurance  departments  in  our  literature,  because 
that  is  the  source  where  they  can  get  some  relief,  perhaps. 

Chairman  Stark.  What  I  am  curious  about,  Mr.  Kirsch,  how 
many  of  your  complainants  have  a  complaint  with  Medicare? 

Mr.  Kirsch.  It  depends  on  

Chairman  Stark.  Not  the  supplemental,  but  with  

Mr.  Kirsch.  It  depends  on  how  you  define  complaint.  People 
have  a  lot  of  questions  about  Medicare. 
Chairman  Stark.  I  understand. 

Mr.  Kirsch.  They  keep  on  receiving  their  EOBs  and  don't  fully 
understand  what  they  mean.  Or  they  file  part  B  benefit  claims  and 
are  get  information  which  they  just  can't  reconcile  with  their  own 
records.  Is  that  a  complaint?  When  you  begin  to  investigate,  some- 
times it  is,  sometimes  it  isn't. 

Chairman  Stark.  Denial  of  service? 

Mr.  Kirsch.  Denial  of  services  or  just  questions  about  did  I  re- 
ceive the  appropriate  reimbursement  for  the  doctor  bill,  I  still  have 
X  amount  out  of  pocket,  et  cetera. 

Chairman  Stark.  Are  you  aware  of  any  areas  where  they  didn't 
receive  what  the  law  requires? 

Mr.  Kirsch.  Obviously,  from  time  to  time  there  are  some  glitches 
or  at  least  there  are  some  gray  areas,  but  I  would  agree  with  you, 
if  the  implication  is  that  there  are  relatively  few.  I  think  that  is 
true. 

Chairman  Stark.  Mr.  Hunter,  how  many  out  of  your  1,000? 

Mr.  Hunter.  I  would  say  about  one-third  of  them  are  health  re- 
lated, one-third  auto  and  one-third  everything  else.  I  don't  remem- 
ber, as  I  sit  here,  any  on  that.  If  there  were,  there  was  just  a  hand- 
ful. 

Ms.  O'Sullivan.  We  conducted  a  campaign  called  "I  Thought  I 
Was  Covered,"  and  the  idea  was  to  take  these  stories  and  get  them 
out  to  the  public.  So  when  people  would  call  us,  we  would  turn 
around  and  let  the  media  and  other  people,  elected  officials  and  so 
on  know  about  them.  They  fell  into  the  following  categories,  most 
of  the  complaints,  anyway:  Discrimination  based  on  preexisting 
conditions,  discrimination  based  on  occupation,  denial  of  benefits 
for  services  believed  were  covered,  refusal  to  pay  claims,  unreason- 
able escalation  of  premiums,  imposition  of  caps  and  these  divide 
and  dump  practices.  Those  were  most  of  the  private  insurance  com- 
plaints. 

Chairman  Stark.  How  about  Medicare,  did  any  of  

Ms.  O'Sullivan.  I  hear  more,  as  Mr.  Kirsch  mentioned,  people 

confused,  overwhelmed  by  paperwork.  Those  are  the  things  we 

hear  about  Medicare. 
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Chairman  Stark.  I  guess  what  I  am  getting  at  is  that,  just  in 
defense  of  whatever  Federal  regulation  may  come  out,  we  don't  do 
too  bad  a  job.  I  get  a  lot  of  complaints  from  doctors  saying  that 
they  are  not  getting  paid  enough,  a  complaint  hardly  concurred 
with  by  public  feelings  at  this  time,  and  a  lot  of  threats  from  hos- 
pitals that  they  will  go  broke.  I  put  that  in  the  same  category  with 
my  kids  threatening  to  hold  their  breath  and  turn  blue  and  die.  It 
just  has  never  happened. 

What  I  am  concerned  about  is  that  it  makes  sense  to  you  that 
your  concern  for  the  beneficiaries  goes  jumping  ahead  to  the  advent 
of  health  purchasing  cooperatives  or  HIPCs  or  whatever  they  are 
going  to  be  called.  Would  you  share  my  concern  that  these  might 
be  dominated  by  the  interests  of  provider  and  intermediaries,  with 
precious  little  attention  paid  to  the  beneficiaries?  Do  you  have  any 
other  experiences  with  operations  of  this  type  that  would  support 
that  concern? 

Mr.  Hunter.  I  raised  that  issue  with  Ira  Magaziner,  because 
I  

Chairman  Stark.  What  did  he  say? 

Mr.  Hunter.  He  said  that  if  these  HIPCs  are  not  controlled  and 
operated  and  run  by  the  consumers,  then  the  plan  would  fail.  It 
had  to  not  become  captive,  and  I  said  how  are  you  going  to  do  that, 
where  are  you  going  to  get  the  experts?  He  had  a  little  difficulty 
answering  that  question,  in  my  view. 

Chairman  Stark.  Let  me  ask  you  this:  If  it  is  going  to  be  a  politi- 
cal operation,  I  mean  the  Governors  or  legislators  are  going  to  cre- 
ate these  things,  how  would  you  make  it  not  be  a  political  oper- 
ation? 

Mr.  Hunter.  That  was  my  question.  It  has  been  my  view  that 
even  the  regulators  sometimes  can  become  captive,  much  less 
something  that  is  working  with  insurers  in  a  cooperative  way.  The 
closest  thing  I  could  come  up  with  to  the  HIPC  was  the  Office  of 
Personnel  Management  running  the  Federal  plan  here,  and  my 
view  is  that  the  data  they  put  out  on  quality  of  care  is  zero,  the 
data  they  put  out  really  that  is  helpful,  on  price  and  so  on,  was 
very  low.  I  used  to  put  pressure  on  them  when  I  was  in  the  Gov- 
ernment to  improve  that. 

Thank  goodness,  Checkbook  and  people  like  that  are  putting  out 
really  helpful  price  information,  but  Office  of  Personnel  Manage- 
ment should  have  done  so  itself.  In  my  view,  these  PCs  are  an 
Achilles  heel  to  any  managed  competition  working,  unless  they  can 
really  be  kept  consumer  controlled  and  expert,  which  is  tricky,  be- 
cause if  they  have  to  rely  on  the  insurers  and  the  providers  for  all 
their  data  and  all  their  information  and  don't  have  actuaries  and 
don't  have  

Chairman  Stark.  You  are  talking  about  the  quality  of  the  pro- 
viders, are  you  not?  And  to  the  extent  you  are  in  an  indemnity 
plan — I  don't  know  that  even  Checkbook  can  tell  you — you  have  to 
go  pick  the  doctor.  I  would  admit  that  we  have  precious  little  infor- 
mation to  give  people,  even  if  they  wanted  to  go  doc  shopping. 

Mr.  Hunter.  But  there  is  more  than  indemnity  plans  in  the  Fed- 
eral program.  There  are  HMOs  and  PPOs. 

Chairman  Stark.  But  it  is  not  a  very  large  percentage  of  the 
folks  who  sign  up. 
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Mr.  Hunter.  Still,  there  is  no  good  information. 

Chairman  Stark.  That  is  true,  in  our  fair  State,  in  my  county, 
Alameda,  the  home  of  dumping.  I  guess  in  your  eyes,  Ms. 
O'Sullivan,  you  think  it  should  be  a  felony  to  dump? 

Ms.  O'Sullivan.  Absolutely,  yes. 

Chairman  Stark.  How  severe?  Life? 

Ms.  O'Sullivan.  People  die.  I  mean,  in  Alameda  County,  peo- 
ple— people  we  were  able  to  record  and  

Chairman  Stark.  Do  you  know  what  manslaughter  provides  in 
California?  It  is  not  the  chair  or  the  gas  chamber,  but  

Ms.  O'Sullivan.  I  do  not  want  to  get  into  death  penalty  discus- 
sions. 

Chairman  Stark.  Yes,  I  do  not  see  any  reason.  I  have  often  felt 
that  would  have  a  meritorious  effect  on  the  accessibility  of  health 
care  in  many  communities,  but  that  may  be  harsh. 

Half  the  people  in  Alameda  County  belong  to  Kaiser,  who  have, 
I  think,  escaped — except  recently  because  of  their  union  beef— but 
I  think  they  have  escaped  severe  criticism  relative  to  other  HMOs. 
Even  they  will  admit,  for  instance,  in  HPICdom  the  prize  bull  is 
the  State  CalPERS  plan,  and  Kaiser  will  say  quite  frankly  that  the 
way  they  held  their  prices  down  for  CalPERS  is  to  cut  benefits,  not 
a  very  astounding  way  to  save  money.  I  mean,  that  does  not  take 
a  stroke  of  genius  to  figure  out  how  to  save  money  cutting  benefits. 

But  I  am  concerned  when  you  get  into  this,  and  you  mentioned 
it.  The  underutilization  issue  is  one  which  I  do  not  think  anybody 
has  any  ability  to  regulate.  As  far  as  I  know,  we  have  a  whole  sta- 
ble full  of  hound  dogs  over  there  in  HCFA  who  are  overutilization 
experts.  They  can  determine  it;  they  can  spot  it;  they  can  penalize 
it;  they  can  try  and  eliminate  it. 

I  am  afraid  if  we  go  to  somebody  and  wave  our  wand  and  say: 
Now  everybody  is  in  an  HMO;  you  are  going  to  stop  the  rabbit  on 
that  dog  track,  and  they  are  going  to  trip  all  over  each  other.  You 
have  got  a  guy  with  30  years  experience  slapping  the  overutilizers, 
and  now  you  say:  OK,  Henry,  back  to  work  tomorrow  morning;  you 
are  going  to  be  in  charge  of  snooting  all  the  underutilizers. 

Ms.  O'Sullivan.  But  we  have  got  an  outrageous  situation  in  this 
country.  We  are  spending  14  percent  of  our  gross  national  product 
on  health  care  and  pretty  much  do  not  know  much  about  what  we 
are  doing  or  what  the  outcomes  are,  whether  or  not  that  money  is 
wisely  spent  or  not. 

The  places  we  do  have  outcomes — and  you  can  look  at  things  like 
life  expectancy;  you  can  look  at  infant  mortality  rates;  we  do  have 
some  data  about  how  we  are  doing  as  a  nation — we  are  doing  very 
poorly  with  those  dollars. 

One  of  the  things  I  think  that  the  Federal  Government  needs  to 
do  is  set  some  really  clear  parameters  about  what  kinds  of  data 
you  want  collected  and  what  we  are  going  to  be  looking  at,  so  that 
we  can  begin  to  compare  quality  amongst  the  managed  care  sys- 
tems. 

Chairman  Stark.  The  best  we  are  going  to  be  able  to  give  you 
in  this  decade  is  a  database,  if  we  could  get  that  far.  We  cannot 
even  agree  on  what  the  protocol  ought  to  be. 

Ms.  O'Sullivan.  Right. 
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Chairman  Stark.  Then  you  are  going  to  have  to  go — I  mean,  we 
have  10  years  to  sort  that  out,  and  plus  outcomes  research,  the  out- 
comes are  not  valid,  so  you  have  to  wait  5  or  10  years. 

Ms.  O'Sullivan.  And  I  think  that  this  takes  us  right  back  to  the 
question  about  

Chairman  Stark.  That  is  not  the  issue  here.  I  mean,  it  is  urgent, 
and  it  is  important.  But  we  have  got  to  deal  with  the  possibility, 
the  likelihood,  of  a  whole  new  ballgame  with  $950  billion  being  fun- 
neled  arguably,  if  the  Jackson  Hole  Gang  have  their  way,  through 
five  or  six  big  companies.  That  is  a  lot  of  change.  It  does  not  take 
much  skimming  of  that  cream  to  make  a  lot  of  money. 

Mr.  Kirsch.  Can  I  just  

Chairman  Stark.  Yes. 

Mr.  Kirsch.  I  am  sorry.  I  just  wanted  to  go  back  to  something 
that  you  had  raised  before.  You  triggered  my  thinking  about  this. 
You  were  talking  before  about  what  the  appropriate  roles  of  the 
Federal  Government  would  be  vis-a-vis  the  States. 

The  example  that  came  to  mind  pertained  to  the  spinoff  from  a 
Blue  plan  in  California  of  a  publicly  traded  company.  I  happen  to 
think  that  that  such  corporate  spinoffs  may  be  the  wave  of  the  fu- 
ture and  that  is  of  concern. 

Chairman  Stark.  The  only  thing  that  makes  me  happy  about 
that  is  that  I  think  that  people  who  bought  stock  in  those  turkeys 
are  going  to  get  stuck  big,  and  I  am  just  going  to  stand  and  go: 
Hooray!  You  know,  sooner  or  later,  what  goes  around  comes 
around.  And,  you  know,  that  may  be  poetic  justice. 

Mr.  Kirsch.  It  seems  to  me  that  there  is  a  role  here  for  the  Feds, 
and  I  have  not  exactly  thought  it  through  all  the  details,  but  I  ad- 
dressed this  problem  before  the  NAIC  at  its  last  meeting  down  in 
Nashville. 

To  the  extent  that  the  health  care  business  of  the  future  is  more 
economically  concentrated  and  that  subsidiaries  such  as  California 
Blue  Cross  Wellpoint  Network  are  going  to  operate  out  of  the 
State,  it  strikes  me  that  new  methodologies  for  controlling  this 
business  need  to  be  developed.  Unfortunately,  the  States  have  no 
capacity,  or  very  little  capacity,  to  do  that  right  now. 

State  Insurance  Departments  using  the  Insurance  Holding  Com- 
pany Act  nominally  have  the  authority  to  regulate  anticompetitive 
practices,  but  in  actuality  the  antitrust  component  is  cumbersome 
and  unworkable.  And  to  think  that  State  Attorneys  General  are 
going  to  do  that  stretches  the  imagination.  Few  have  the  capacity. 

So  it  strikes  me  that  there  is  a  role  for  the  Federal  Government 
in  terms  of  regulating  the  economics  of  the  health  care  financing 
marketplace. 

How  that  integrates  with  the  States,  I  am  not  clear,  but  I  just 
would  suggest  to  you,  Mr.  Chairman,  that  this  is  an  area  that  the 
States  are  not  adequately  prepared  to  deal  with  right  now. 

[The  following  was  subsequently  received:] 
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Consumer  Health  Advocates 


June  1,  1993 


Hon.  Fortney  Stark 

House  Ways  and  Means  Committee 

Health  Subcommittee 

1114  Longworth  Building 

Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

In  my  appearance  before  the  Health  Subcommittee  on  May  27,  I 
referred  to  a  presentation  to  the  NAIC  dealing  with  Wellpoint 
Heal  th  Networks .  I  enclose  a  copy  of  that  presentation  for  the 
record. 

If  you  have  any  questions,  please  feel  free  to  contact  me. 
Yours  truly, 


Larry  Kirscl 
President 


One  Boston  Place 

Suite  2630 
Boston.  MA  02108 
(617)  720-0162 
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CZVL I  PORN  I A    BLUE  CROSS 
AND 

WELLPOINT    HEALTH  NETWORKS 


A  PRESENTATION  TO 
THE  NATIONAL  ASSOCIATION  OF  INSURANCE  COMMISSIONERS 

Special  Committee  on  Blue  Cross  Plans 
Nashville,  Tennessee 
March  8,  1993 


Introduction 

I  wanted  to  draw  your  attention  this  afternoon  to  a  very 
recent  event  in  the  Blue  Cross-Blue  Shield  arena,  namely  the 
creation  by  California  Blue  Cross  of  a  subsidiary  named 
Wellpoint  Health  Networks.  The  reasons  for  focusing  on  this 
particular  transaction  as  a  case  study  are  twofold:  the  first 
is  that  in  my  opinion  Wellpoint  represents  the  leading  edge 
of  a  trend  which  raises  very  significant  issues  for  health 
policy  in  general,  and  for  insurance  regulators  in  particular; 
the  second  is  the  hope  that  presentation  of  a  tangible  example 
like  Wellpoint  will  help  this  Committee  frame  and  refine  the 
issues  inherent  in  its  1993  charges. 

At  the  outset,  let  me  emphasize  that  I  present  the  case  of 
Wellpoint  for  purposes  of  illustration  and  nothing  more.  In 
the  context  of  this  forum,  I  draw  no  conclusions  about  the 
merits  of  the  Wellpoint  transaction:  the  underlying 
philosophical  and  business  decisions  that  motivated  California 
Blue  Cross  to  create  it,  or  the  National  Blue  Cross 
Association  to  support  it  or  the  California  regulators  to 
sanction  it.  As  you  will  see,  some  of  the  issues  raised  by 
the  Wellpoint  transaction  are  equally  relevant  to  certain 
stock  as  well  as  mutual  insurers.  So,  in  sum,  I  think  the  case 
is  timely,  significant  from  a  public  policy  standpoint  and  of 
general  interest. 

Background 

California  Blue  Cross  very  recently  spun  off  its  HMO/PPO  and 
certain  specialty  business  to  a  partially-owned  and 
controlled,  publicly  traded  shell  subsidiary  of  its  creation, 
namely  Wellpoint. 

According  to  Wellpoint's  initial  public  offering  prospectus, 
the  subsidiary  intends  to  maintain  close  ties  to  its  parent: 
among  other  things,  it  plans  to  file  a  consolidated  Federal 
tax  return;  to  purchase  various  administrative  services  from 
Blue  Cross  and  to  file  a  consolidated  financial  statement. 
Of  course,  it  may  also  issue  dividends  upstream  on  the  80 
million  shares  of  Class  B  common  stock  currently  owned  by  3lue 
Cross . 

Wellpoint  currently  enrolls  almost  2  million  HMO  and  PPO 
members  in  California;  it  expects  to  extend  its  in-state 
services  in  these  and  other  lines  and  to  expand  out-of-state. 
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Emerging  Trends 

What  developing  trends  does  Wellpoint  portend?  Let  me 
highlight  just  two  that  I  think  are  most  pertinent  to  your 
mission: 

First,  Wellpoint  is  an  organizational  paradigm  of  how  to 
separate  Blue  Cross'  private,  competitive  business  from  its 
public  benefit  lines.  As  you  know,  virtually  all  Blue  Plans 
have  been  struggling  with  this  same  problem:  some  have  gone 
the  mutual  r»ute;  others  have  sought  legislative  solutions 
like  insurance  reform;  still  others  are  still  searching  for 
their  particular  answer. 

The  Wellpoint  approach  is  to  move  California  Blue  Cross' 
competitive  managed  care  business  into  a  private,  namely  stock 
structure,  while  leaving  the  public  benefit  lines  (including 
individual  Med-Sup  indemnity)  with  the  parent  Blue  Plan. 

Second  is  the  trend  toward  ever  greater  market  concentration. 
Wellpoint  clearly  positions  California  Blue  Cross  to  develop 
and  expand  its  managed  care  apparatus  in-state  and  out-of- 
state  through  acquisition,  vertical  integration,  joint  venture 
and  otherwise.  While  Blue  Cross,  itself,  might  have  to 
contend  with  regulatory  resistance  or  delay,  a  stock,  non- 
insurer  subsidiary  can  expect  to  enjoy  greater  flexibility  of 
action. 


Public  Benefit  vs.   Private  Business 

As  I  explored  the  Wellpoint  transaction  in  the  light  of  these 
emerging  trends,  a  couple  of  areas  of  concern  bearing  directly 
upon  your  charges  began  to  crystal ize  in  my  mind: 

One  is  the  question  of  separate  but  egual  :  in  a  complex 
holding  company  arrangement  like  this  one,  do  policyholders 
covered  by  the  public  benefit  lines  achieve  equitable 
treatment?  And  do  insurance  regulators  have  the  tools  they 
need  to  guarantee  such  treatment? 

I  would  cite  three  particular  issues: 

A.    Inter-Company  Transactions 

Inter-company  pricing  of  administrative  and  other  overhead 
services ... i . e  the  price  that  California  Blue  Cross  will 
charge  Wellpoint  for  actuarial,  legal,  data  processing  and 
other  services. 

I  know  from  firsthand  experience  just  how  complex  cost- 
allocation  is  within  a  unitary  Blue  Cross  Plan  with  the  usual 
array  of  classes  and  lines  of  business.  To  this,  Wellpoint 
adds : 

•  The  possibility  of  subsidiaries  at  different  levels  of 
relationship  with  the  parent  company,  i.e.  California  Blue 
Cross ; 

•  Subsidiaries  which  are  regulated  by  a  different  agency, 
or  are  out-of-state  and/or  not  in  the  business  of  insurance. 
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•  A  financial  incentive  to  subsidize  the  unregulated,  for- 
profit  subsidiary  at  the  expense  of  the  parent  company  and  its 
policyholders . 

The  question  is  whether  your  departments  have  sufficient 
authority  and  the  practical  resources  necessary  to  police 
these  inter-company  transactions.  The  tools  needed  would 
include  financial  reporting  and  analysis,  the  right  of 
visitation  and  examination  of  each  component  of  the  holding 
company .. .whether  that  entity  is  an  insurer  or  not. 

B.  Fair  Compensation  of  Policyholders 

Second,  I  would  raise  a  concern  about  asset-stripping. 
Since  all  of  the  assets  supporting  California  Blue  Cross' 
managed  care  business  were  transferred  to  Wellpoint  in 
exchange  for  common  stock,  Blue  Cross  policyholders  --  whose 
premiums  funded  those  assets  in  the  first  instance  --  have  an 
interest  in  being  fairly  compensated. 

•  This  then  segues  into  the  question  of  dividend  policy. 
Should  earnings  be  re-invested  in  Wellpoint  or  returned  to  the 
stockholders  --  including  California  Blue  Cross  --  as 
dividends?  As  a  practical  matter,  just  how  do  corporate 
officers  who  sit  on  the  Boards  of  both  the  parent  corporation 
and  the  subsidiary  sort  out  their  fiduciary  responsibility  to 
shareholders  versus  their  Blue  Cross  charter  obligation  to 
policyholders?  Are  the  Blue  Cross  policyholders'  interests 
in  reasonable  compensation  adequately  safeguarded? 

C.  Capital  Requirements 

Third,  I  should  hope  the  Committee  would  think  through  the 
implications  of  transactions  like  this  one  for  the  capital 
requirements  of  the  parent  Blue  Cross  company. 

•  While  business  diversification  may  add  strength  to  the 
parent  company,  history  elsewhere  in  the  Blue  Cross  family 
suggests  that  a  contrary  result  may  come  about  as  well.  As 
I  understand  it,  the  gains  and  losses  of  Wellpoint  and  its 
subsidiaries  will  be  reflected  in  California  Blue  Cross's 
consolidated  financial  statement. 

•  Additionally,  California  Blue  Cross  will  now  include 
considerable  common  stock  among  its  assets.  In  my  experience, 
this  is  relatively  uncommon.  Does  this  pose  any  particular 
problem? 

Market  Concentration 

The  second  area  of  concern  relates  to  the  impact  of 
transactions  such  as  this  one  on  the  structure  and  behavior 
of  insurance  markets  and  insurers,  broadly  defined.  While  a 
restructuring  of  the  private  market  may  be  inevitable  (and 
with  luck,  even  salutary),  I  think  this  group  will  agree  that 
it  is  vital  for  state  regulators  to  have  the  tools  necessary 
to  intervene  to  prevent  or  correct  for  dysfunctional  markets. 

As  the  major  insurers  and  managed  care  providers  position 
themselves  for  some  version  of  managed  competition—expanding 
their    positions    both    horizontally    and    vertically    —  the 
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protection  of  consumer  and  public  interests  becomes 
increasingly  important.  I  hope,  therefore,  that  your  review 
of  the  Model  Holding  Company  Act  and  the  other  statutes 
relating  to  Blue  Cross  Plans  will  be  animated  by  the  question: 
will  state  regulators  be  in  a  position  to  address  problems 
arising  out  of  new,  more  highly  integrated  insurance  and 
managed  care  arrangements,  more  concentrated  markets  and  less 
dispersed  market  power? 


Model  Holding  Company  Act 

Looking  directly  at  the  Model  Holding  Company  Act,  I  would 
like  to  suggest  three  specific  issues  for  your  consideration: 

•  The  first  is  the  question  of  whether  all  Blue  Plans 
should  be  covered  by  the  Act.  If  so,  you  will  need  to  amend 
Section  1,  accordingly. 

•  Second,  there  is  the  issue  of  whether  the  Act  should  also 
apply  to  managed  care  organizations,  whether  they  are 
independents  or  insurance  subsidiaries.  If  Wellpoint  or, 
downstream,  the  California  Care  Plan,  an  operating  HMO 
subsidiary  of  Wellpoint,  wished  to  acquire  another  substantial 
HMO  or  merge  with  a  domestic  insurer,  should  the  Model  Holding 
Company  Act  come  into  play?  As  I  read  the  Act ,  the  merger 
between  Wellpoint  or  any  of  its  progeny  in  the  managed  care 
business  and  a  domestic  insurer,  for  instance,  would  not  come 
under  the  Act's  jurisdiction. 

•  Third,  there  is  a  very  important  question  of  competitive 
injury.  Section  3  D  of  the  Act  authorizes  the  Commissioner 
to  disapprove  a  merger  or  acquisition  of  control  if  he  or  she 
finds  that  the  "effect"  would  be  to  "substantially  lessen 
competition  in  insurance  ...or  tend  to  create  a  monopoly 
therein."  An  administrative  hearing  and  decision  are  required 
within  an  extraordinarily  tight  set  of  deadlines. 

As  a  practical  matter,  I  think  this  standard  and  procedure 
are  far  too  onerous  in  relation  to  the  public  purposes  they 
seek  to  protect.  Monopolization,  for  example,  requires  proof 
of  intent,  anticompetitive  conduct  and  "a  dangerous 
probability  of  success."  I  wonder  how  many  departments  have 
or  could  realistically  think  of  mounting  a  full  blown, 
successful  antitrust  case  administratively,  particularly  under 
the  strictures  of  the  Model  Act. 

If  you  agree  with  the  basic  premise  that  now,  more  than  ever, 
regulators  will  need  to  have  the  tools  and  resources  necessary 
to  police  a  more  complex  and  concentrated  market  and  a  set  of 
competitors  with  substantial  market  power,  I  would  hope  that 
this  Committee  would  nake  a  comprehensive  study  of  Section  3D 
of  the  Holding  Company  Act. 


Ey:     Larry  Kirsch 

President,  Consumer  Health  Advocates 
Boston,  Massachusetts 
(617)  720-0162 
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Mr.  Hunter.  They  have  never  had  to  deal  with  it,  of  course,  be- 
cause of  the  McCarran-Ferguson  antitrust  exemption. 

Chairman  Stark.  Well,  I  think  it  is  interesting  that  there  is  far 
more  hue  and  cry  for  tort  limitation.  That  is  their  idea  of  consumer 
protection,  you  know,  malpractice  reform.  I  mean,  that  is  the  sum 
and  substance  of  it.  And  we  are  hearing  in  all  of  these  ideas  that  , 
it  is — I  mean,  this  is  the  laissez-faire  kind  of  stuff  that  makes  Ron- 
ald Reagan  look  like  a  socialist. 

There  is  nothing  the  market  cannot  do  in  this  area,  and  there  is 
precious  little  evidence  that  the  market  has  any  concern  for  the 
beneficiaries.  There  is  none. 

I  must  hasten  to  say  that  that  is  not  true  of  the  providers.  They 
are  not  jumping  up  and  down  to  get  into  this  HIPC  racket.  You 
know,  I  have  got  to  think  that  most  doctors  are  in  that  business 
because  they  want  to  take  care  of  people,  and  most  people  are  run- 
ning hospitals  because  they  really  do  think  it  provides  a  humani- 
tarian service.  That  excludes  the  for-profits,  who  are  in  the  busi- 
ness just  to  rip  off  as  much  money  as  they  can.  But  the  nonprofit 
hospitals,  I  think,  in  general,  are  there  to  provide  a  service  in  their  i 
community. 

What  it  appears  to  me  we  are  doing  is  creating  a  whole  new  en- 


to  regulate  a  kind  of  professional  commercial  intercourse  that 
works  OK;  it  just  works  better  in  some  States  than  others.  It  bog- 
gles my  mind,  if  we  are  going  to  get  this  in  place  by  the  end  of  this 
decade,  what  we  are  going  to  do.  I  mean,  where  do  people  go  to 
complain?  Who  does  get  punished  or  not  punished? 

The  idea  years  ago — are  any  of  you  attorneys?  All  of  you?  None 
of  you. 

What  is  this  nonsense  of  the  liability  of  the  enterprise?  Is  that 
what  I  am  hearing?  Is  that  the  right — you  cannot  sue  the  doc;  you 
sue  the  HIPC? 

Now  I  do  not  know  what  they  are  getting  at.  I  mean,  I  am  sus- 
picious as  Billy  be  damned,  but  I  cannot  

Ms.  O'Sullivan.  I  suppose  it  is  to  reduce  defensive  medicine,  the 
doctors'  incentives  to  perform  defensive  medicine,  the  idea  being 
that  the  doctors  

Chairman  Stark.  You  cannot  sue  me,  so  I  will  do  whatever  I  feel 
like. 

Ms.  O'Sullivan.  And  you  are  talking  about  making  things  of- 
fenses. I  think  questions  should  be  raised  whether  or  not  unneces- 
sary services  performed  on  an  individual  ought  not  to  be  a  battery 
in  the — — 

Chairman  Stark.  Go  ahead,  Mr.  Hunter. 

Mr.  Hunter.  The  idea,  as  it  was  explained  to  me,  was  that  put- 
ting the  HMO,  let  us  say,  on  the  line  instead  of  the  doctor  would 
put  pressure  on  the  HMO  to  discipline  doctors  better  than  the  cur- 
rent peer  review  and  make  sure  doctors  are  doing  the  appropriate 
medicine. 

Chairman  Stark.  That  would  not  be  hard  to  accomplish. 

Mr.  Hunter.  That  is  the  idea.  But  it  worries  me  to  put  caps  on 
malpractice  at  the  very  time  when  we  are  worried  about  under- 
utilization  and  other  possible  abuses.  If  doctors  hurt  people  and 
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cannot  get  lawyers  to  protect  them,  you  know,  that  is  another  pro- 
tection taken  away,  in  my  view. 

Chairman  Stark.  So  I  do  not  know.  I  am  not  necessarily  opposed 
to  this  liability  of  the  enterprise.  I  am  suspicious. 

Mr.  Hunter.  I  want  to  see  it,  obviously,  but  I  

Chairman  Stark.  But  what  does  it  do?  Maybe  you  have  got  a 
better  target. 

Mr.  Hunter.  You  have  a  deeper  pocket.  And  a  lot  of  people  do 
not  sue  their  doctors.  90  percent  of  malpractice  does  not  result  in 
a  lawsuit.  So  maybe  he  would  feel  freer  to  sue  an  HMO.  It  might 
actually  drive  malpractice  costs  up. 

Chairman  Stark.  As  I  say,  I  use  that  as  an  example  of  a  new 
area.  As  I  say,  I  am  skeptical  because  of  the  proponents  of  the  idea, 
but  I  cannot,  I  mean  

Ms.  O'Sullivan.  I  think  these  challenges  

Chairman  Stark.  It  is  just  like  selling  these  HMOs  to  the  public. 
It  takes  me  awhile  to  figure  out  how  I  could  steal  a  million  dollars 
doing  that,  and  once  I  figure  out,  I  figure  if  I  can  do  it,  there  is 
a  legion  of  people  out  there  who  can  steal  even  more  and  not  get 
caught.  I  would  get  caught. 

Ms.  O'Sullivan.  But  these  huge  regulatory  challenges  really  are 
going  to  be  there,  I  think,  under  any  major  fundamental  reform  to 
the  health  care  system.  They  are  just  something  that  we  are  going 
to  have  to  deal  with,  whether  it  is  a  single-payer  plan  or  something 
else. 

Chairman  Stark.  What  would  be  wrong  with  saying  that  the  in- 
surance commissioners  ought  to  stick  to  those  areas  where  it  is 
necessary  to  actuarially  determine  reserves,  and  there  is,  in  fact, 
an  actuarial  risk  that  you  can  determine? 

I  mean,  a  lot  of  this  stuff  is  pretty  much  just  bill  paying,  and 
there  is  not  a  lot  of  determinable  risk,  particularly  if  you  take  away 
medical  underwriting. 

The  risk  is  all  determined  in  the  marketing,  and  they  basically 
just  eliminate  it.  To  me  that  is  not  actuarial  science.  You  have  fire 
insurance  on  stuff  that  will  not  burn.  It  sounds  like  a  good  busi- 
ness. 

Mr.  Kirsch.  I  think  you  would  probably  invite  some  of  the  most 
atrocious  antisocial  practices  on  the  part  of  insurers  that  you  could 
ever  imagine.  I  think  you  would  wind  up,  if  you  limited  the  insur- 
ance commissioner  to  determination  of,  and  compliance  with,  mini- 
mum reserve  requirements  

Chairman  Stark.  Well,  I  am  suggesting  you  have  to  have  some- 
body else  in  there  to  deal  then  with  the  medical  delivery  part  of 
the  equation. 

Mr.  Kirsch.  But  also  rates,  also  underwriting. 

Chairman  Stark.  Those,  I  think,  the  HIPCs  are  going  to  deter- 
mine, you  see.  As  I  understand  this,  there  is  a  bidding  process. 
They  do  not  have  rates  anymore.  You  bid,  and  then  the  low  bidder 
establishes  the  price;  it  is  an  auction  market  actually. 

Mr.  Kirsch.  I  think  that  is  true  in  some  parts  of  the  country,  but 
I  think  I  quite  agree  with  

Chairman  Stark.  No,  I  mean,  that's  what  I  think  is  anticipated 
in  
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Mr.  Kirsch.  No,  but  I  quite  agree  with  Mr.  Pomeroy.  Consider 
North  Dakota  or  consider  Montana.  Consider  a  lot  of  the  sparsely 
populated  

Chairman  Stark.  The  District  of  Columbia.  I  have  no  bidders. 
Mr.  Kirsch.  Right. 

Chairman  Stark.  Look  at  this.  You  perceive  that  the  market  is 
a  bunch  of  anxious,  salivating  insurance  companies  dying  to  get  a 
hold  of  these  beneficiaries  and  provide  them  a  service,  right,  so 
they  are  going  to  be  bidding.  I  mean  that  is  the  image  that  is  cre- 
ated, OK. 

Therefore  if  the  market  works  right,  if  I  understand  this  market 
business,  you  will  get  a  good  price.  Competition  will  encourage  peo- 
ple to  bid  lower  to  get  all  these  beneficiaries  in  their  program. 

But  what  is  the  situation  and  what  are  the  dynamics  of  that 
market  if  I  am  responsible,  let  us  say,  for  the  District  of  Columbia 
in  providing  service  to  300,000  people,  which  is  about  where  we  are 
at  here,  who  are  either  uninsured  or  Medicaid  beneficiaries,  and  I 
do  not  get  any  bids?  Then  what  do  I  do? 

I  go  out  and — it  is  a  seller's  market.  I  am  running  around  beg- 
ging somebody  to  please  take  my  300,000  people  and  service  them. 
And  if  you  do  not  think  those  prices  are  going  to  get  very  high  in 
a  hurry — 

I  mean  if  this  thing  reverses,  if  everything  is  fine  and  there  is 
indeed  a  buyer's  market,  and  if  everybody  is  breaking  down  my 
door,  I  will  tell  you  that  is  going  to  exist  in  Chevy  Chase  and  a 
few  isolated  barrios  around  the  fringe  of  Washington,  D.C.,  but  in 
Ward  7  or  Ward  8,  you  just  are  not  going  to  find  any  takers. 

Mr.  Kirsch.  The  concern  that  I  have  is  that  the  kinds  of  markets 
visualized  by  the  Jackson  Hole  group  have  never  existed,  and  they 
certainly  are  not  going  to  exist  in  the  future.  They  are  not  going 
to  function  as  seamlessly,  as  perfectly,  as  all  of  that. 

You  know,  you  talked  about  how  people  are  going  to  discern 
quality?  How  are  they  going  to  compare  quality  from  one  plan  to 
another? 

Chairman  Stark.  Do  you  know  how  many  people  belong  to  this 
club  in  Jackson  Hole  or  how  many  legislators  are  purporting — and 
how  many  of  the  Fortune  500  were  in  that  White  House  gang? 

Ms.  O'Sullivan.  But  these  questions  are  

Chairman  Stark.  Wait  a  minute.  How  many  of  them  do  you 
think  belong  to  HMOs?  How  many  Senators  and  Congressmen  do 
you  think  belong  to  an  HMO? 

Mr.  Hunter.  Nobody. 

Chairman  Stark.  You  could  not  count  them  on  your  hand.  So 
what  do  they  know?  It  is  great  for  everybody  else.  Even  Entovin 
and  Elwood  do  not  belong  to  HMOs.  Let  everybody  else  get  in. 
What  a  hell  of  a  deal?  You  know,  you  guys  join  first.  That  is  what 
we  are  up  against.  Do  you  think  Garramundi  belongs  to  an  HMO? 
I  do  not  know;  I  will  bet  you  a  nickel  he  does  not. 

Ms.  O'Sullivan.  I  have  no  idea. 

Mr.  Kirsch.  The  point  I  wanted  to  make,  though,  is  that  because 
this  market  is  not  going  to  function  as  invisibly  and  as  perfectly 
as  the  proponents  might  think  it  is,  that  for  precisely  those  rea- 
sons, you  have  to  have  effective  regulation.  Otherwise  you  are 
going  to  have  the  worst  kind  of  medical  underwriting,  even  with  so- 


586 

called  open  enrollment.  You  are  going  to  have  the  worst  kind  of 
skimming.  You  are  going  to  have  the  worst  kind  of  quality  degrada- 
tion. You  are  going  to  have  people  chosing  randomly  because  they 
are  going  to  have  incomplete  information. 

I  do  not  know  that  there  is  any  single  model  for  health  care  re- 
form. I  tend  to  believe  that  there  is  no  one  model  that  fits  all  situa- 
tions. The  model  that  fits  North  Dakota  is  not  going  to  be  the  right 
one  for  San  Francisco. 

But  to  get  rid  of  the  regulatory  apparatus  simply  because  we  are 
going  to  have  managed  competition  strikes  me  as  very,  very  dan- 
gerous. 

Chairman  Stark.  Well,  I  think  there  is  going  to  be  something 
like  that.  But  as  I  say,  I  share  your  feelings,  and  I  hope  that  we 
can  provide  some  guidelines,  at  least.  The  States  will  not  accept 
willingly — I  mean,  our  fight  over  supplemental,  medigap,  forever 
and  ever  and  ever,  and  the  resistance  is  basically  States'  rights. 
You  thought  you  did  awav  with  that  in  the  Civil  War,  but  hope 
springs  eternal,  and  they  do  not  want  to  do  it. 

Well,  thank  you.  I  hope  that  you  will  keep  our  feet  to  the  fire 
as  we  wind  through  this,  because  during  the  next  couple  of  months, 
we  are  going  to  see  some  astounding  new  concepts,  and  I  think  pre- 
cious little  concern  for  the  beneficiaries  in  this  area.  I  appreciate 
the  work  you  all  do  in  it. 

Thank  you  very  much  for  sharing  your  thoughts  with  us  today. 

[Whereupon,  at  2:22  p.m.,  the  hearing  was  adjourned.] 
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STATE  HEALTH  REFORM  INITIATIVES 


TUESDAY,  JUNE  8,  1993 

House  of  Representatives, 
Committee  on  Ways  and  Means, 

Subcommittee  on  Health, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  call,  at  10:20  a.m.,  in  room 
B-318,  Rayburn  House  Office  Building,  Hon.  Fortney  Pete  Stark 
(chairman  of  the  subcommittee)  presiding. 

[The  press  release  announcing  the  hearing  follows:] 
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FOR  IMMEDIATE  RELEASE 
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PRESS  RELEASE  #14 
SUBCOMMITTEE  ON  HEALTH 
COMMITTEE  ON  WAYS  AND  MEANS 
U.S.   HOUSE  OF  REPRESENTATIVES 
1102  LONGWORTH  HOUSE  OFFICE  BLD6. 
WASHINGTON,   D.C.  20515 
TELEPHONE:      (202)  225-7785 


THE  HONORABLE  PETE  STARK   (D. ,   CALIF.)/  CHAIRMAN/ 
SUBCOMMITTEE  ON  HEALTH, 
COMMITTEE  ON  WAYS  AND  MEANS/   U.S.   HOUSE  OF  REPRESENTATIVES/ 
ANNOUNCES  A  HEARING 
ON 

HEALTH  CARE  REFORM: 
STATE  HEALTH  REFORM  INITIATIVES 


The  Honorable  Pete  Stark  (D. ,  Calif.)/  Chairman,  Subcommittee  on 
Health,  Committee  on  Ways  and  Means,  U.S.  House  of  Representatives, 
announced  today  that  the  Subcommittee  will  hold  a  hearing  on  State 
health  reform  initiatives.     This  hearing  will  be  held  on  Tuesday, 
June  8,  1993,  beginning  at  10:00  a.m.,  in  room  B-318  Rayburn  House 
Office  Building. 

In  announcing  the  hearing,  Chairman  Stark  said:     "Much  has  been 
made  of  State  health  reform  initiatives  that  are  designed  to  expand 
access  and  control  rising  health  care  costs.     This  hearing  will  take 
a  careful  look  at  specific  policies  and  programs  that  have  been 
adopted  by  several  States.     Testimony  provided  at  this  hearing  should 
help  to  define  the  proper  role  for  the  States  in  health  care  reform." 

Oral  testimony  will  be  heard  from  invited  witnesses  only. 

However,  any  individual  or  organization  may  submit  a  written 
statement  for  consideration  by  the  Subcommittee  and  for  inclusion  in 
the  printed  record  of  the  hearing. 

BACKGROUND: 

Numerous  States  have  developed  or  are  in  the  process  of 
developing  health  initiatives  to  cover  the  uninsured,  reform  the 
private  health  insurance  market,  and  control  the  growth  in  health 
spending.     This  hearing  will  review  various  State  health  reform 
plans,  with  a  more  detailed  examination  of  plans  developed  in  six 
States:     Hawaii,  Florida,  Minnesota,  Vermont,  Washington,  and 
Maryland. 

Hawaii  is  the  only  state  that  has  implemented  a  system  to  ensure 
universal  coverage.     In  1974,  Hawaii  mandated  that  all  employers 
provide  health  insurance,  with  defined  mandatory  benefits,  for 
workers  spending  more  than  20  hours  per  week  on  the  job.     In  1990, 
Hawaii  established  the  State  Health  Insurance  Program,  which  offers 
low-cost  coverage  to  individuals  who  are  not  covered  by  the  employer 
mandate  and  are  not  eligible  for  Medicaid. 

Florida's  legislature  enacted  a  health  reform  plan  in  March  of 
1992.     The  plan  is  designed  to  assure  access  to  basic  health  care  for 
all  Floridians  by  December  31,   1994.     The  plan  includes  small  group 
and  other  insurance  reforms.     It  also  puts  in  place  the 
infrastructure  to  develop  health  purchasing  cooperatives  that  would 
contract  with  accountable  health  plans  to  provide  a  mix  of  privately 
and  publicly  funded  care. 

Minnesota's  plan,  MinnesotaCare,  enacted  in  April,  1992,  expands 
an  existing  child  health  insurance  program  to  offer  affordable  health 
care  to  low-income  uninsured  persons,  and  also  includes  small  group 
and  individual  insurance  reforms.     Minnesota  adopted  a  provider  tax 
and  higher  cigarette  taxes  to  finance  expanded  health  insurance 
coverage  and  established  an  expenditure  target  to  limit  the  growth  in 
health  spending. 
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The  Vermont  plan,  enacted  in  1992,  laid  out  a  framework  for 
restructuring  the  delivery  system,   including  some  of  the  strongest 
cost  containment  provisions  of  any  State.     Under  the  Vermont  plan, 
the  Vermont  Health  Care  Authority  (VHCA)   is  required  to  prepare 
proposals  for  both  a  single-payer  and  a  regulated  multi-payer  system 
to  present  to  the  legislature  in  November  1993.     The  VHCA  is  also 
responsible  for  developing  expenditure  targets  and  global  budgets. 
Ultimately,  the  plan  calls  for  a  binding,  unified  budget  by  1994. 

The  Washington  State  plan,  adopted  in  April  of  1993,  would 
increase  coverage  through  a  mandate  on  employers  and  individuals  and 
an  expansion  of  an  existing  state  funded  program  to  cover  low-income 
individuals  without  employer  provided  health  benefits  .•'   By  1999,  all 
individuals  would  be  required  to  enroll  in  a  certified  health  plan. 
A  minimum  benefit  package  would  be  defined  for  certified  health 
plans.     To  control  the  growth  in  health  spending,  maximum  premiums 
would  be  established  for  the  minimum  package,  and  the  increase  in 
premiums  would  be  limited  to  the  growth  in  Washington  per  capita 
income.     Health  insurance  purchasing  cooperatives  (HIPCs)  would  be 
established.     Employers  could  contract  directly  with  certified  health 
plans  or  offer  employees  a  choice  of  plans  through  the  HIPC. 
Employers  with  more  than  7,000  employees  could  self-insure. 

The  Maryland  plan,  enacted  in  April  of  1993,  establishes  a  new 
Health  Care  Access  and  Cost  Commission  to  formulate  the  standard 
benefit  package,  establish  a  health  care  database,  foster  the 
development  of  practice  parameters,  and  implement  a  payment  system. 
Under  the  Maryland  plan,  the  payment  system  will  provide  a  non- 
binding  framework  for  determining  the  ultimate  price  of  health  care 
services.     The  plan  also  includes  small  group  insurance  reforms. 

Invited  witnesses  are  asked  to  respond  to  the  following 
questions.     First,  to  what  extent  does  the  State  plan  guarantee 
health  insurance  coverage  to  all  State  residents  by  a  specified  date? 
Second,  what  specific  policies  and  enforcement  mechanisms  are  used  by 
the  State  to  expand  access  and  coverage?    Third,  is  the  plan  designed 
to  control  the  growth  in  public  and  private  health  spending?  Fourth, 
what  specific  provisions  were  adopted  by  the  State  in  order  to  limit 
the  growth  in  health  spending? 

DETAILS  FOR  SUBMISSION  OF  WRITTEN  COMMENTS  t 

For  those  who  wish  to  file  a  written  statement  for  the  printed 
record  of  the  hearing,  six  (6)  copies  are  required  and  must  be 
submitted  by  the  close  of  business  on  Tuesday,  June  22,   1993,  to 
Janice  Mays,  Chief  Counsel  and  Staff  Director,  Committee  on  Ways  and 
Means,  U.S.  House  of  Representatives,   1102  Longworth  House  Office 
Building,  Washington,  D.C.     20515.     An  additional  supply  of 
statements  may  be  furnished  for  distribution  to  the  press  and  public 
if  supplied  to  the  Subcommittee  office,  1114  Longworth  House  Office 
Building,  before  the  hearing  begins. 

FORMATTING  REQUIREMENTS; 

Each  statement  presented  for  printing  to  the  Committee  by  a  witness,  any  written  statement  or  exhibit  submitted  for  the 
printed  record  or  any  written  comments  in  response  to  a  request  for  written  comments  must  conform  to  the  guidelines  listed  below. 
Any  statement  or  exhibit  not  in  compliance  with  these  guidelines  will  net  be  printed,  but  will  be  maintained  in  the  Committee 
files  for  review  and  use  by  the  Committee. 

1.  All  statements  and  any  accompanying  exhibits  for  printing  must  be  typt-d  in  single  space  on  legal-size  paper  and  may  not 
exceed  a  total  of  10  pages. 

2.  Copies  of  whole  documents  submitted  as  exhibit  material  will  not  be  accepted  for  printing.  Instead,  exhibit  material  should 
be  referenced  and  quoted  or  paraphrased.  All  exhibit  material  not  meeting  these  specifications  will  be  maintained  in  the 
Committee  files  for  review  and  use  by  the  Committee. 

3.  Statements  must  contain  the  name  and  capacity  in  which  the  witness  will  appear  or.  for  written  comments,  the  name  and 
capacity  of  the  person  submitting  the  statement,  as  well  as  any  clients  or  persons,  or  any  organization  for  whom  the  witness 
appears  or  for  whom  the  statement  is  submitted. 

4.  A  supplemental  sheet  must  accompany  each  statement  listing  the  name,  full  address,  a  telephone  number  where  the  witness 
or  the  designated  representative  may  be  reached  and  a  topical  outline  or  summary  of  the  comments  and  recommendations 
in  the  full  statement.  This  supplemental  sheet  will  not  be  included  in  the  printed  record. 

The  above  restrictions  and  limitations  apply  only  to  material  being  submitted  for  printing.  Statements  and  exhibits  or 
supplementary  material  submitted  solely  for  distribution  to  the  Members,  the  press  and  public  during  the  course  of  a  public  hearing, 
may  be  submitted  in  other  forms. 
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Chairman  Stark.  Good  morning.  I  apologize  for  the  tardiness. 

This  morning  the  subcommittee  continues  its  hearings  on  health 
care  reform  with  a  focus  on  the  State  programs. 

There  has  been  a  great  deal  of  discussion  about  the  many  health 
reform  initiatives  under  consideration  by  State  legislatures.  In  fact, 
some  would  claim  that  because  the  States  have  moved  so  quickly 
and  with  such  innovation  that  Federal  intervention  could  be  coun- 
terproductive at  this  time. 

With  varying  degrees  of  ambition,  a  number  of  States  are  in  the 
process  of  developing  or  implementing  policy  measures  to  make 
health  insurance  more  widely  available  to  uninsured  and 
underinsured  State  residents.  A  few  States  have  even  tried  to  de- 
velop a  strategy  to  control  the  growth  in  health  care  spending. 

This  hearing  will  examine  the  activities  underway  at  the  State 
level.  We  will  review  in  detail  the  policies  and  programs  that  have 
been  adopted  by  six  States:  Hawaii,  Florida,  Minnesota,  Vermont, 
Washington,  and  Maryland.  We  focus  on  these  States  because  they 
are  generally  considered  to  be  leaders  in  health  care  reform. 

We  will  ask  each  of  our  State  witnesses  to  describe  their  respec- 
tive State  health  reform  plans,  and  I  hope  that  each  witness  will 
respond  to  the  following  questions  on  coverage  and  access  to  allow 
the  committee  to  compare: 

One,  does  the  State  plan  assume  universal  coverage  of  all  or  vir- 
tually all  State  residents  with  an  enforceable  plan  and  by  a  speci- 
fied date? 

Two,  what  specific  policies  and  programs  were  enacted  by  the 
State  legislature  to  achieve  universal  access  and  coverage? 

And,  three,  did  the  legislature  raise  the  revenues  needed  to  cover 
the  additional  cost  of  providing  coverage  to  low  income  or  unin- 
sured residents? 

On  the  issue  of  cost  containment,  I  would  ask  each  witness  to  an- 
swer the  following  questions:  Does  the  State  plan  include  an  en- 
forceable cost  containment  mechanism  to  control  the  overall  growth 
in  health  spending  in  that  State?  And,  two,  what  specific  programs 
and  policies  were  adopted  by  the  State  to  control  total  health  care 
spending? 

No  doubt,  the  role  of  the  States  will  be  among  the  critical  ques- 
tions considered  within  the  context  of  national  health  reform.  Many 
health  care  reform  proposals  would  allow  a  major  role  for  the 
States  in  health  care  reform — although  the  degree  of  Federal  over- 
sight in  such  proposals  varies  from  proposal  to  proposal.  In  my 
view,  Federal  oversight  is  critical  to  the  successful  implementation 
of  a  national  health  care  reform  plan. 

Testimony  provided  today  should  help  to  define  the  proper  role 
for  the  States  in  health  care  planning  and  reform. 

Before  proceeding,  I  would  like  to  acknowledge  the  ranking  mem- 
ber of  the  subcommittee,  Mr.  Thomas,  for  any  statement  he  would 
care  to  add. 

Mr.  Thomas.  Thank  you,  Mr.  Chairman.  I,  too,  apologize  for 
being  late.  We  were  both  at  another  meeting. 

I  think  all  of  the  questions  that  the  Chairman  asks  the  witnesses 
to  answer  are  useful.  I  don't  believe,  however,  they  are  primary. 

It  seems  to  me  that  the  movement  at  the  State  level  is  in  re- 
sponse to  some  of  the  same  concerns  that  we  at  the  Federal  level 
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are  focusing  on.  The  problem  is,  of  course,  that  the  States  are 
States  within  a  Federal  system  and  that  the  Constitution,  quite 
rightly,  apportions  certain  powers  to  the  central  government  and 
leaves  certain  other  powers  to  the  State  governments. 

And  it  seems  to  me  if  we  were  both  grappling  with  the  same 
problem — and,  after  all,  citizens  of  a  State  are  also  citizens  of  the 
Nation,  and  the  dual  citizenship  has  caused  us  some  concern  over 
the  years.  It  is,  in  fact,  also  a  question  of  the  allocation  of  powers 
within  that  Federal  system. 

And  the  primary  question  I  would  like  answered  by  each  of  the 
witnesses  was  that^— did  you  find  that  you  had  available  to  you  all 
of  the  options  that  you  wished  to  take  and  took  those  which  you 
preferred  over  others?  Or,  in  fact,  were  you  limited  by  the  Federal 
system?  And  that  were  we  at  the  Federal  level  to  effect  changes  in 
laws  or  provide  enabling  legislation  in  the  area  of  antitrust,  insur- 
ance, tort  reform,  malpractice  or  other  areas,  you  might  have  better 
been  able  to  meet  the  needs  as  you  saw  them  in  terms  of  serving 
your  citizens,  who  are,  after  all,  also  our  citizens? 

So,  Mr.  Chairman,  I  look  forward  to  testimony  and  would  ask 
that  the  question  of  the  Federal  system  and  the  difficulty  the 
States  have  had  in  operating  under  it  in  terms  of  answering  the 
need  of  the  health  care  would  be  a  question  that  I  would  also  like 
to  ask. 

Thank  the  Chairman. 

Chairman  Stark.  Are  there  any  other  statements? 

The  Chair  had  hoped  to  have  a  chart,  but,  high  technology  being 
what  it  is  in  the  House,  the  best  I  can  offer  you  is  a  piece  of  paper 
which  I  am  asking  the  staff  to  distribute  to  witnesses  and  the 
Members  alike  and — insofar  as  there  are  any  left — to  the  audience. 

It  is  a  comparison  that  I  asked  the  staff  to  make  of  the  six 
States'  programs  dealing  with  the  questions  that  I  outlined  in  my 
opening  statement  that  might  help  us  as  we  go  down  during  the 
discussion  with  witnesses  to  get  some  idea  of  at  least  how  the  staff 
interpreted  what  their  reform  initiatives  include  and  do  not  in- 
clude. 

I  can  vouch  for  it  as  an  honest  attempt  to  interpret  the  State 
plans  as  best  I  can,  but  I  cannot  vouch  for  its  absolute  accuracy. 
[The  chart  follows:] 
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Other  state 
initiatives  to  control 
health  spending 

managed  care 
initiatives; 
malpactice  reform 

purchasing  alliances; 

expenditure  data; 
practice  parameters; 
malpractice  reform; 

certificate  of  need 

integrated  service 
networks;  review  of 
capital  exenditures; 
mandatory  Medicare 

assignment; 
malDracfice  reform 

malpractice  reform, 
practice  guidelines; 
admin,  simplification; 
certificate  of  need 

malpractice  reform; 
practice  guidelines, 
admin,  simplification; 
certificate  of  need 

establishes  physician 
payment  system; 
data  collection; 

malpractice  reform; 

admin,  simplification; 
certificate  of  need 

State  plan  includes 
enforceable  cost 
containment 
mechanism 

no 

no 

no, 

but  plan  includes 
voluntary  statewide 
and  regional 
soendina  taraets 

yes: 

enforceable  unified 
budaet 

yes: 

limits  on  premiums 

yes, 

but  applies  only  to 
hospital  payments 

State  plan  raises 
revenues  to  cover 
the  additional  cost 

of  covering  the 
uninsured 

yes 

no 

yes 

no 

yes 

no 

Other  initiatives 
enacted  by  State  to 
expand  access  and 
coverage 

insurance  reforms 

Medicaid  buy-in; 
purchasing 
cooperatives; 
insurance 
reforms 

expanded  public 
program;  insurance 

reforms;  tax 
deduction  for  self- 
employed 

expanded  public 
program;  insurance 
reforms 

insurance  reforms 

insurance  reforms 

State  enacted 
specific  policies  to 
guarantee  universal 
access  and 
coverage 

yes 

employer  mandate; 
subsidized  insurance 

program  (SHIP); 
Medicaid  expansion 

no 

no 

no 

yes:  employers  & 
individual  mandate; 
purchasing 
cooperatives; 
expansion  of  state 

funded  plan; 
Medicaid  expansion 

no 

Plan  assumes  goal 
of  universal 
coverage 

yes 

yes 

yes 

yes 

yes 

no 

Hawaii 

Florida 

Minnesota 

Vermont 

Washington 

Maryland 
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Mr.  Thomas.  I  assume  by  this  chart,  Mr.  Chairman,  this  is  not 
to  assume  that  the  six  State  health  reform  initiatives  on  the  chart 
are  considered  the  most  comprehensive  or  necessarily  the  best? 

For  example,  California,  New  York,  Oregon  and  a  number  of 
other  States  that  I  have  not  mentioned  have  carried  on  significant 
reform.  So  what  is  the  rationale  for  the  six  in  front  of  us  to  be  sin- 
gled out  and  elevated  to  this  level  versus  the  other  States? 

Chairman  Stark.  We  felt  these  are  a  selection  of  those  that  had 
good  programs  and  had  the  legislation  passed.  As  the  gentleman 
knows,  the  California  plan  is  relatively  new  and  really  not  in  oper- 
ation, and  it  may  or  may  not  be  an  excellent  one.  We  are  trying 
to  get  a  representative  

Mr.  Thomas.  For  the  record,  I  would  like  to  say  the  California 
one  will  be,  I  am  sure,  an  excellent  one.  You  can  speak  for  yourself. 
I  am  going  back  home  next  weekend.  I  don't  know  where  you  are 
going. 

Chairman  Stark.  So  that  these  were  just  a  group  of  States  se- 
lected because  they  seemed  to  have  had  plans  earlier  and  more 
comprehensive  plans  than  the  average. 

Mr.  Thomas.  And  when  we  talk  about  them,  if  the  staff  or  others 
would  kind  of  group  other  States  with  those  that  seem  to  be  some- 
what similar  or  have  features  that  are  similar  so  that  we  can  tend 
to  be  fairly  comprehensive  in  mentioning  all  of  those  States  who 
have  made  reforms,  that  would  also  be  helpful. 

Thank  the  Chairman. 

Chairman  Stark.  I  think  the  witnesses  will  be  able  to  comment 
on  that  as  well. 

Our  first  witness  is  Dr.  David  Helms,  who  is  president  of  the 
Alpha  Center,  and  he  will  be  testifying  on  the  broad  issue  of  State 
involvement  in  the  health  reform  area. 

Welcome  to  the  committee,  Dr.  Helms,  and  why  don't  you  pro- 
ceed to  enlighten  us. 

As  with  all  the  witnesses  today,  their  prepared  testimonies  will 
appear  in  the  record  in  their  entirety.  We  will  run  a  clock  to  set 
a  time  schedule.  And  I  know  the  Members  will  want  to  question 
all  of  the  witnesses,  and  that  will  lead  us  to  broadening  out  the  in- 
formation or  expanding  on  the  information  that  is  given  in  your 
testimony. 

Why  don't  you  proceed  in  any  manner  you  are  comfortable,  Doc- 
tor? 

STATEMENT  OF  W.  DAVID  HELMS,  PH.D.,  PRESIDENT,  ALPHA 
CENTER,  WASHINGTON,  D.C. 

Mr.  Helms.  Thank  you,  Mr.  Chairman,  for  the  opportunity  to 
testify  on  State  capacity  to  achieve  health  care  reform. 

The  States  represented  on  the  panel  today  are  leaders  in  State 
reform.  They  provide  important  lessons  about  the  types  of  reform 
which  are  politically  viable  in  different  parts  of  the  country.  They 
also  provide  insight  in  how  States  are  combining  different  reform 
approaches  such  as  managed  competition,  employer  mandates  and 
global  budgets.  Even  more  important,  I  think,  they  provide  useful 
lessons  on  key  implementation  issues. 

While  I  want  to  emphasize  the  important  progress  that  States 
are  making,  I  very  much  need  to  stress  that  States  need  and  I  be- 
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lieve  would  welcome  Federal  support  and  guidance.  Clearly,  States 
are  unable  to  achieve  comprehensive  health  reform  entirely  on 
their  own.  This  is  a  Federal  system.  Without  Federal  leadership  a 
few  will  act  to  the  degree  they  can.  For  the  rest,  the  capacity  to 
implement  reform  is  highly  variable.  The  Federal  Government  can 
improve  State  capacity  and  expedite  the  transition  to  a  reformed 
system  through  clear  guidance,  funds  to  develop  needed  operational 
capacity  and  technical  assistance. 

So  why  are  States  pursuing  health  care  reform?  You  know  only 
too  well  about  the  rate  of  cost  increases,  especially  for  Medicaid, 
and  this  is  no  longer  sustainable  for  many  States.  Of  course,  the 
increasing  numbers  of  the  uninsured,  I  think,  coupled  with  the  rec- 
ognition of  a  fundamental  breakdown  in  the  small  employer  mar- 
ket, and  probably  most  important  I  believe  is  a  recognition  that  the 
incremental  changes  which  the  States  have  tried — and  about  which 
we  have  testified  before  this  committee — including  subsidy  pro- 
grams and  market  reforms,  will  not  achieve  the  generally  accepted 
goal  of  insuring  universal  access.  Lastly,  the  States  believe  that 
significant  savings  can  only  be  achieved  by  fundamental  reform  of 
the  financing  and  delivery  system.  Also,  I  think,  frankly,  there  is 
some  uncertainty  about  whether  and  when  the  Federal  Govern- 
ment will  act. 

So  where  are  the  States  in  the  reform  process  today?  It  is  alwavs 
difficult  to  classify  States,  but  I  am  going  to  take  tnis  one  on  for 
you,  Mr.  Chairman. 

There  are  eight  States  which  have  already  passed  significant 
comprehensive  nealth  care  reform  legislation  and  are  at  various 
stages  of  implementing  it,  and  some  have  hit  roadblocks.  The  eight 
States  which  have  passed  reform  care  are  Hawaii,  Minnesota,  Ver- 
mont, Oregon,  Washington,  Florida,  Maryland,  and  Massachusetts. 
In  my  testimony  I  have  highlighted  the  major  elements  of  their  re- 
form and  also  provided  you  an  exhibit  which  describes  the  key  ele- 
ments of  those  reform  strategies. 

In  addition  to  these  eight  States,  four  States  are  undertaking 
major  demonstrations  which  would  build  capacity  for  more  com- 
prehensive health  care  reform,  including  California,  New  Jersey, 
New  York  and  Iowa.  An  additional  22  States  have  commissions  and 
task  forces  which  are  studying  this  issue.  And  virtually  all  the 
States  have  been  active  in  reforming  their  health  insurance  mar- 
ket. 

Thus,  most  of  these  States  are  actively  reforming  the  insurance 
market  and  studying  these  fundamental  reforms,  and  we  have 
eight  States  which  are  making  substantial  progress  in  health  care 
reform. 

What  reform  strategies  are  being  pursued  by  these  leading 
States?  They  are  looking  for  major  strategies  to  increase  financial 
access,  which  include  examining  new  tax  finance  systems,  mandat- 
ing both  on  employers  and  individuals,  and  providing  subsidies  for 
the  uninsured. 

Congressman  McDermott  remembers  the  Washington  State  Basic 
Health  Plan,  which  he  helped  to  fashion  when  he  was  a  leader  in 
that  State's  legislature,  as  an  example  of  a  State  subsidy  program 
for  individuals  below  200  percent  of  poverty.  States  are  looking  at 
expenditure  caps  and  targets  as  a  key  strategy  for  controlling  costs. 
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They  are  trying  to  do  all-payer  rate  setting  systems,  not  just  fo 
the  hospitals  but  for  other  sectors  including  ambulatory  and  physi 
cian  services. 

They  are  all  interested  in  the  concept  of  managed  competition 
They  want  to  reorganize  the  delivery  system.  They  are  looking  a 
establishing  purchasing  cooperatives  and  trying  to  achieve  greatei 
administrative  efficiencies.  Through  their  reform  efforts  New  Yorl 
is  a  leader  in  trying  to  develop  an  electronics  claims  platform  sys 
tern. 

The  major  strategies  for  improving  the  health  care  delivery  sys 
tern,  include  developing  more  integrated  service  networks  whicr 
link  vertically  hospitals  and  managed  care  plans.  They  are  als( 
working  to  improve  access  for  underserved  populations,  and  build 
ing  and  expanding  primary  care. 

I  am  frequently  asked  whether  the  Federal  Government  shoulc 
foster  further  State  experimentation  in  health  care  reform?  The  ar 
guments  made  against  it  are  the  States  lack  the  financial  re 
sources.  And,  as  you  will  hear  from  the  States  testifying  today,  this 
is  a  serious  problem.  States  will  require  exemption  from  the  ERIS^ 
statute  and  waivers  under  Medicaid  and  Medicare. 

State  reforms,  especially  those  that  impose  mandates  on  employ- 
ers, could  adversely  affect  a  State's  economy.  States  like  Oregon 
and  Washington,  as  they  have  tried  to  move  their  strategies 
through,  have  heard  the  argument  that  large  multi-State  firms 
would  face  higher  administrative  costs  if  they  had  to  operate  in 
many  different  State  systems.  It  is  argued,  you  run  the  risk  of  dis- 
sipating the  momentum  for  national  health  care  reform  by  allowing 
States  to  implement  their  own  reforms.  And  once  a  national  plan 
is  passed  it  might  be  difficult  to  bring  those  States  which  have 
moved  ahead  back  into  the  Federal  framework. 

I  think  the  arguments  made  in  favor  of  State  experimentation 
are  more  compelling.  They  include  that  State  health  care  reform 
strategies  are  more  tailored  to  their  local  conditions.  It  is  easy  to 
build  public  support  for  a  specific  State  plan.  It  builds  experience 
in  the  States,  which  we  will  ultimately  need  to  operate  and  admin- 
ister reform.  It  allows  States  to  serve  as  laboratories  that  will  help 
inform  the  national  Government  about  what  works  and  what  does 
not.  And,  frankly,  while  we  are  waiting  for  the  national  Govern- 
ment to  decide,  the  States  can  at  least  begin  to  improve  access  and 
control  costs. 

So  what  then  are  the  appropriate  roles  for  the  Federal  Govern- 
ment and  for  States  under  a  national  reform  plan?  Well,  the  impor- 
tant roles  for  the  Federal  Government  include  mandating  partici- 
pation by  all  parties  in  the  system,  including  employers  and  indi- 
viduals. 

In  our  work  with  the  Robert  Wood  Johnson  Foundation  on  the 
health  care  for  the  uninsured  program,  we  learned  that  significant 
subsidies,  up  to  40  percent  of  the  premiums  for  employers,  will  not 
enable  us  to  achieve  universal  access  to  insurance  through  vol- 
untary means.  We  need  to  mandate  participation. 

We  need  to  establish  a  standard  uniform  financing  system.  While 
a  few  States  have  been  able  to  pass  legislation  specifically  as  to 
how  universal  access  will  be  financed,  this  aspect  of  health  care  re- 
form remains  beyond  the  political  means  of  most  States. 
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We  need  to  establish  a  standard  uniform  benefits  package,  and, 
most  important,  the  Federal  Government  needs  to  set  clear  and 
consistent  national  policies  for  key  aspects  of  operating  a  reformed 
national  system.  And  I  have  outlined  a  number  of  areas  where 
those  standards  and  policies  would  be  useful. 

States,  under  national  health  care  reform,  should  build  upon 
their  traditional  roles.  Under  the  national  reform  plans  under  con- 
sideration they  would  do  important  things  such  as  reorganizing 
that  market,  overseeing  the  development  and  operation  of  inte- 
grated health  delivery  networks,  administer  subsidy  plans  and  con- 
duct a  resource  allocation  process. 

Under  a  national  reform  plan,  States  should  be  given  flexibility. 
I  think  States  are  ready  to  accept  Federal  direction  within  a  sys- 
tem of  shared  responsibilities.  In  general,  the  States  believe  they 
should  be  held  accountable  for  the  goals  of  access  and  cost  contain- 
ment rather  than  specific  processes  used. 

States  are  concerned  about  the  extent  of  their  financial  obliga- 
tion to  assure  access  and  their  accountability  for  meeting  expendi- 
ture targets,  but  many  appear  ready  to  accept  the  responsibilities 
if  given  the  flexibility  and  resources. 

So  how  can  you  at  the  Federal  Government  expedite  a  transition 
to  a  new  system?  Provide  State  reform  development  grants,  provide 
technical  assistance,  and  foster  further  State  experimentation  now. 

Once  national  health  care  reform  is  passed,  States  will  continue 
to  need  funding  as  well  as  technical  assistance  for  further  develop- 
ment of  their  infrastructures. 

Mr.  Cardin  [presiding].  Dr.  Helms,  thank  you  for  your  testi- 
mony. 

[The  prepared  statement  and  attachment  follow:] 
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TESTIMONY  BEFORE  THE  SUBCOMMITTEE  ON  HEALTH 
COMMITTEE  ON  WAYS  AND  MEANS 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

W.  David  Helms,  Ph.D. 
President,  Alpha  Center 
1350  Connecticut  Avenue,  N.W.,  Suite  1100 
Washington,  DC  20036 

June  8,  1993 


STATE  CAPACITY  TO  ACHIEVE  HEALTH  CARE  REFORM 

Mr.  Chairman,  thank  you  for  the  opportunity  to  testify  today  on  state  capacity  to  achieve  health 
care  reform.  My  name  is  David  Helms,  and  I  am  President  and  founder  of  the  Alpha  Center,  a 
non-profit  organization  with  an  18-year  history  of  providing  technical  assistance  to  states  and  the 
federal  government  in  health  care  policy.  The  Alpha  Center  began  as  a  Center  for  Health 
Planning,  providing  technical  assistance  to  northeastern  states  for  that  program.  Among  other 
activities,  we  now  serve  as  a  contractor  for  the  Agency  for  Health  Care  Policy  and  Research 
(AHCPR)  conducting  workshops  for  state  and  local  public  officials.  We  also  serve  as  the 
national  program  office  for  three  initiatives  of  The  Robert  Wood  Johnson  Foundation,  including 
its  State  Initiatives  in  Health  Care  Financing  Reform  program,  a  program  funding  the 
development  and  implementation  of  health  care  reform  in  12  states  which  will  soon  be  expanded 
to  assist  more  states. 

The  states  represented  on  the  panel  today  are  leaders  in  state  health  care  reform.  They  provide 
important  lessons  about  the  types  of  reform  which  are  politically  viable  in  regions  of  the  country. 
They  also  provide  key  insights  into  how  states  are  combining  different  reform  approaches  such  as 
"employer  mandates,"  "managed  competition"  and  "global  budgets."  Even  more  important,  they 
will  provide  useful  lessons  on  key  implementation  issues  such  as  structuring  purchasing 
cooperatives  and  administering  expenditure  targets  and  caps. 

While  I  want  to  emphasize  the  important  progress  states  are  making,  I  also  want  to  emphasize 
that  states  need  (and  I  believe  would  welcome)  federal  support  and  guidance.  Once  the  Clinton 
proposal  is  formally  introduced  and  is  debated  along  with  Congressional  alternatives,  states  are 
likely  to  fall  into  three  categories:  1)  those  states  which  will  wait  for  actual  legislation  to  be 
enacted  and  then  do  what  is  required,  2)  those  states  which  will  try  to  anticipate  what  their  roles 
will  be  based  on  the  reforms  being  considered  nationally  and  take  steps  to  get  a  head  start  on 
implementation,  and  3)  those  states  which  believe  they  have  a  better  alternative  and  hope  to 
develop  it  to  the  point  of  being  grandfathered  in.  States  in  both  of  the  latter  categories  are  likely 
to  have  the  greatest  capacity  to  implement  national  reform. 

Once  passed,  however,  some  states  will  move  faster  than  others  to  begin  the  operation  of  a 
reformed  health  care  system  with  their  speed  far  more  dependent  on  the  incentives  provided  in 
federal  legislation  than  on  any  current  indicators  of  state  readiness  or  capacity.  I  was  reminded 
recently  about  how  quickly  the  former  East  Germany  adopted  the  West  German  system.  They 
were  given  90  days  by  law  and  in  90  days,  the  new  system  was  in  place.  Few  in  this  country 
would  recommend  a  90-day  transition.  Nevertheless,  there  are  steps  that  can  and  should  be  taken 
to  expedite  the  efforts  already  underway  to  develop  the  infrastructure  for  a  new  system. 

In  this  testimony,  I  review  briefly  where  states  are  today  in  the  reform  process  and  the  reasons 
underlying  their  efforts.  After  pointing  out  the  issues  for  Congress  raised  by  state 
experimentation  with  health  care  reform,  I  discuss  the  roles  and  responsibilities  for  federal  and 
state  government  under  a  national  reformed  system.  Finally,  I  consider  what  states  will  need 
now  in  order  to  move  forward  with  reform.  Clearly,  states  are  unable  to  achieve  comprehensive 
health  care  reform  entirely  on  their  own.  Without  federal  leadership,  a  few  will  act  to  the  degree 
they  can.  For  the  rest,  the  capacity  to  implement  reform  is  highly  variable.  The  federal 
government  can  improve  state  capacity  and  expedite  the  transition  to  a  reformed  system  through 
clear  guidance,  funds  to  develop  needed  operational  capacity  and  technical  assistance. 
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1.       Why  have  states  been  pursuing  health  care  reform? 

A.  The  rate  of  cost  increases,  especially  for  Medicaid,  is  no  longer  sustainable 

B.  The  increasing  number  of  uninsured  coupled  with  a  recognition  of  a  more 
fundamental  breakdown  in  the  small  employer  market 

C.  The  recognition  that  incremental  changes  which  states  have  tried  (e.g.,  market 
reforms,  subsidy  programs)  will  not  achieve  their  generally  accepted  goal  of 
assuring  universal  access 

D.  Belief  that  significant  savings  can  be  achieved  through  more  fundamental  reform 
of  the  financing  and  delivery  systems 

E.  Uncertainty  about  the  likelihood  of  action  at  the  federal  level  in  the  near  term 


2.        Where  are  the  states  in  the  reform  process  today? 

A.  Eight  states  have  passed  significant  comprehensive  health  care  reform  legislation 
and  are  at  various  stages  of  implementing  reform. 

Hawaii:  employer  mandate;  subsidized  insurance  product 

Minnesota:         integrated  service  networks;  subsidized  insurance  product;  targets 

for  limits  on  growth  in  health  expenditures 
Vermont:  targets  for  global  expenditure  limits;  universal  access  through 

either  single  payer  or  mandated  multi-payer  system 
Oregon:  coverage  of  highest  priority  services  under  Medicaid;  high  risk 

pool;  play-or-pay  mandate 
Washington:       employer  and  individual  mandate;  purchasing  cooperatives; 

expenditure  limits;  subsidized  insurance  product 
Florida:  purchasing  cooperatives;  Medicaid  buy-in;  small  group  market 

reform 

Maryland:  small  group  market  reform;  limits  on  physician  fees; 

administrative  reform 
Massachusetts:    play-or-pay  mandate;  subsidized  insurance  product 

B.  In  addition  to  the  8  states  listed  above  which  are  implementing  various  aspects  of 
their  legislated  reforms,  4  states  are  undertaking  major  demonstrations  to  build 
capacity  for  more  comprehensive  health  care  reform. 

California:         statewide  health  insurance  purchasing  cooperative  for  small 
employers 

New  Jersey:       subsidized  insurance  product 
New  York:        electronic  claims  clearinghouse,  global  budgeting 
Iowa:  health  insurance  purchasing  cooperatives  and  organized  delivery 

system  pilots 

C.  In  addition,  22  states  have  established  commissions  or  task  forces  to  develop 
recommendations  on  health  care  reform.  While  these  states  are  certainly  far  less 
ready  than  those  above  to  enact  reform,  the  presence  of  a  commission  or  task 
force  indicates  at  least  a  political  discussion  has  begun  in  a  state.  In  addition, 
some  of  these  states  (e.g.,  Colorado,  Montana)  have  very  active  study  bills  putting 
them  in  a  position  to  implement  reform  quickly  should  the  state  pass  reform 
legislation. 
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D.       Virtually,  all  of  the  states  listed  above  have  included  aspects  of  health  insurance 
market  reform  among  their  activities.  The  Health  Insurance  Association  of 
America  has  recently  reported  that  "26  states  have  forced  insurers  to  issue  policies 
to  anyone  who  applies,  regardless  of  their  health.  Thirty-four  states  have  forced 
insurers  to  guarantee  the  renewal  of  policies.  Forty  states  have  placed  tighter 
restrictions  on  insurance  rates."1 


Thus,  most  of  the  states  are  actively  reforming  the  insurance  market  and  studying  more 
fundamental  reforms,  with  the  eight  states  having  passed  comprehensive  reform  legislation 
being  the  leaders.  See  Exhibit  1  to  this  testimony  for  more  detailed  descriptions  of  the 
reform  efforts  being  undertaken  by  these  eight  states. 


3.       What  reform  strategies  are  being  pursued  by  leading  states? 


States  are  currently  at  various  stages  of  implementing  many  of  the  reform  components 
being  discussed  at  the  federal  level.  These  state  efforts  can  be  categorized  as  follows: 


A.       Major  strategies  to  increase  financial  access 


Developing  new  tax-financed  systems 

•  Payroll  tax  on  employers  and  employees 

•  Income  tax 

•  Provider  taxes 

•  "Sin"  taxes 

Mandates 

•  Employer  mandates 

•  Individual  mandates 

•  Individual  and  family  health  accounts 

Subsidies  for  the  uninsured 

•  Subsidized  public  insurance  program  for  uninsured 

•  Medicaid  buy-in 


4.        Restructuring  the  insurance  market 

•  Purchasing  cooperatives 

•  Standard  or  minimum  benefit  packages 

•  Small  group  insurance  reforms  (i.e.  community  rating  to  limit 
rate  differentials,  guaranteed  issue  requirements,  limitations  on 
pre-existing  condition  exclusion  periods) 


B.       Strategies  for  controlling  costs 


1 .       Expenditure  targets  and  caps 

•  Targets  for  rate  of  increase 

•  Total  budget  for  health  care  services  for  state  residents 


2.       All-payer  rate  setting 

•  Hospital  &  nursing  home  rate  systems 

•  Uniform  payment  systems  for  ambulatory  care  and  physician 
services 


3.       Managed  competition 

•  Development  of  purchasing  cooperatives 

•  Selection  by  individuals  within  groups  of  approved  health  plans 


'Health  Insurance  Association  of  America,  as  reported  in  Wall  Street  Journal.  June  2,  1993. 
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4.        Administrative  efficiencies 

•  Electronic  billing  and  claims  processing 

•  Electronic  coordination  of  benefits 

•  Electronic  remittance 

C.       Strategies  for  improving  health  delivery  systems 

1 .  Development  of  integrated  service  networks 

•  Promotion  of  new  managed  care  plans  which  link  hospital  and 
ambulatory  services 

•  Promotion  of  networks  in  underserved  urban  and  rural  areas 

2.  Improvements  in  access  to  services  for  underserved  populations 

•  Building  and  expanding  primary  care 

•  Training  primary  care  health  professionals  to  work  with 
underserved  communities 


4.       Should  the  federal  government  foster  further  state  experimentation  with  health  care 
reform? 

A.  The  arguments  usually  made  against  promoting  extensive  state  experimentation 
are: 

•  States  lack  the  financial  resources  to  cover  all  of  the  uninsured  without 
help  from  the  federal  government. 

•  State  reforms  would  require  exemption  from  the  federal  ERISA  statute  and 
waivers  under  the  Medicaid  and  Medicare  programs. 

•  State  reforms,  especially  those  imposing  mandates  on  employers,  could 
adversely  affect  a  state's  economy  if  firms  move  to  other  states. 

•  Large  multistate  firms  would  face  higher  administrative  costs  with  different 
state  systems. 

•  Allowing  states  to  implement  their  own  reforms  runs  the  risk  of  dissipating 
momentum  from  national  health  care  reform;  and  once  a  national  plan  has 
passed,  it  might  be  difficult  to  bring  those  states  which  moved  ahead  in  a 
different  direction  back  into  the  new  federal  framework. 

B.  The  arguments  made  in  favor  of  state  experimentation  include: 

•  State-specific  health  care  reform  strategies  are  more  tailored  to  local 
conditions  than  a  national  plan. 

•  It  may  be  easier  to  build  public  support  for  a  state-specific  reform  plan, 
given  its  focus  on  solving  local  problems. 

•  State  reforms  build  experience  in  operationalizing  and  administering 
important  aspects  of  reform,  such  as  subsidizing  low-income  individuals  or 
restructuring  the  local  insurance  market. 

•  Permitting  state  reforms  allows  states  to  serve  as  laboratories  for  key 
reform  options  heretofore  outlined  only  in  policy  proposals. 

•  State  experimentation  allows  states  to  move  now  toward  access 
improvements  and  cost  containment  while  the  country  awaits  major 
national  reform. 
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What  are  the  appropriate  roles  for  the  federal  government  and  for  states  under  a 
national  reform  plan? 

Under  a  reformed  health  care  system,  both  levels  of  government  are  likely  to  have  key 
responsibilities  appropriate  to  their  roles  in  a  federal  system. 

A.  Suggested  roles  for  the  federal  government: 

•  Mandate  participation  by  all  parties  in  the  system,  including  employers  and 
individuals.  Our  work  with  The  Robert  Wood  Johnson  Foundation 
projects  taught  that  despite  significant  subsidies  of  up  to  40  percent  of  the 
premium  for  employers,  we  will  be  unable  to  achieve  universal  access  to 
insurance  through  voluntary  means. 

•  Establish  a  standard  uniform  financing  system.  While  a  few  states  have 
been  able  to  pass  legislation  specifying  how  universal  access  will  be 
financed,  this  aspect  of  health  reform  remains  beyond  the  political  means 
of  most  states.  A  federally-specified  uniform  financing  system  could 
reasonably  require  states  to  maintain  their  prior  levels  of  financial 
contributions.  Given  their  fiscal  crises,  however,  it  is  unrealistic  to  expect 
much  of  an  increase  in  those  levels. 

•  Establish  a  standard  uniform  benefit  package.  A  national  standard  benefit 
would  assure  greater  equity  across  states,  facilitate  coverage  by  plans 
covering  areas  which  cross  state  boundaries,  and  facilitate  coverage  by 
national  firms  operating  in  multiple  states. 

•  Set  clear  and  consistent  national  policies  for  key  aspects  of  operating  a 
reformed  health  care  system.  National  rules  and  guidelines  should  include: 

1)  Parameters  for  insurance  market  rules  (such  as  factors  which 
may  be  used  in  rating  premiums  or  adjusting  for  differences  in 
risk) 

2)  Minimum  firm  size  eligibility  for  participation  in  pooled 
purchasing 

3)  Targets  for  national  and  state-specific  expenditure  limits 

4)  Specifications  for  data  to  be  collected  for  operating  the  system, 
assessing  its  impact,  and  making  policy  improvements 

5)  Research  on  health  outcomes,  technology  assessment,  and 
development  of  practice  guidelines 

6)  Quality  and  access  standards 

7)  Health  personnel  distribution  goals 

B.  State  roles  under  national  health  care  reform  should  build  upon  states'  traditional 
roles  in  the  health  care  system,  including:  1)  developing  health  personnel  training 
programs;  2)  regulating  provider  quality;  3)  controlling  the  supply  of  health  care 
resources;  and  4)  serving  as  a  provider  of  last  resort  for  those  who  remain 
uninsured. 

C.  Under  many  of  the  national  health  reform  plans  under  consideration,  we  envision 
states  playing  a  major  role  in  the  following: 


602 


Establish  and  oversee  purchasing  cooperatives.  States  will  need  to 
establish  the  rules  and  regulations  for  how  these  entities  operate,  including: 


1)  the  number  of  purchasing  cooperatives  and  the  geographic  areas 
they  serve 

2)  governance,  including  composition  and  procedures 

3)  data  collection  and  submission 

4)  methods  of  adjustment  for  adverse  risk  selection 

5)  the  extent  to  which  they  may  limit  the  number  of  qualified  plans 
offered 


Oversee  the  development  and  operation  of  integrated  health 
networks/plans.  States  will  need  to  specify  the  criteria  and  standards  for 
qualified  networks,  monitor  adherence  to  national  quality  and  access 
standards,  assure  access  to  providers  in  underserved  areas,  foster  the 
development  of  networks  in  selected  underserved  urban  and  rural  areas, 
and  ensure  coordination  of  certain  services  with  state  and  local  public 
health  systems. 

Administer  eligibility  for  subsidized  insurance.  States  will  need  to 
determine  the  need  for  subsidies  for  unemployed  individuals  and  low 
income  workers. 

Conduct  a  resource  allocation  process  within  a  system  of  national 
expenditure  limits.  States  will  need  to  play  a  major  role  in  a  number  of 
related  areas,  including: 


1)  Develop  a  baseline  on  state  expenditures  and  collect  data  to 
understand  future  expenditures 

2)  Establish  a  process  to  enforce  nationally-set  expenditure  limits 

3)  Implement  transitional  price  controls,  if  any 

4)  Conduct  rate-setting  or  negotiation  on  unit  prices,  hospital 
budgets,  and/or  capitated  premiums 

5)  Establish  supply  controls  for  specialized  services  and  high 
technology 

6)  Promote  and  enforce  health  personnel  distribution  policies 


Under  a  national  reform  plan,  should  states  be  given  the  flexibility  to  implement 
different  reforms?  How  much  flexibility  do  states  want?  Why  do  some  want 
flexibility  and  others  don't? 

States  are  ready  to  accept  federal  direction  within  a  system  of  shared  responsibilities.  In 
general,  states  believe  they  should  be  held  accountable  for  mutually  agreed-upon  goals 
regarding  access  and  cost  containment,  rather  than  the  specific  processes  used  to  achieve 
these  goals.  This  argues  for  some  flexibility  and  the  time  and  resources  states  will  need 
to  build  their  capacity  to  perform  these  expanded  roles.  States  are  concerned  about  the 
extent  of  their  financial  obligation  to  assure  access  and  their  accountability  for  meeting 
expenditure  targets,  but  many  appear  ready  to  accept  these  responsibilities  if  given 
sufficient  resources  and  flexibility  to  carry  it  out. 
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What  can  be  done  to  expedite  the  transition  to  a  new  system? 

As  noted  above,  at  least  12  states  have  already  taken  concrete  steps  to  develop  the 
infrastructure  for  a  reformed  health  care  system.  They  are  likely  to  be  joined  by  other 
states  which  are  also  actively  considering  proposals.  Despite  this  significant  progress,  I 
believe  that  about  half  of  the  states  will  be  unable  or  unwilling  to  take  serious  steps  until 
a  new  national  system  is  put  in  place.  However,  the  federal  government  can  expedite  the 
transition  by  the  following  incentives: 

A.  Provide  state  reform  development  grants. 

B.  Provide  technical  assistance  on  the  entire  range  of  tasks  that  states  will  need  to 
perform. 

C.  Foster  further  state  experimentation  now,  prior  to  the  implementation  of  a  new 
system.  Such  experimentation  will  not  only  build  states'  capacities  but  it  will 
serve  to  provide  models  offering  lessons  for  national  reform  or  reform  in  other 
states.  As  you  no  doubt  understand  well,  states  will  need  exemptions  from 
ERISA,  Medicaid  waivers,  flexibility  on  inclusion  of  Medicare  and  other  federal 
programs  within  the  purchasing  cooperative  (especially  for  rural  areas),  and 
protection  from  anti-trust  laws  in  order  to  move  forward  with  such  experiments. 

Once  national  reform  legislation  is  passed,  states  will  continue  to  need  funding  as  well  as 
technical  assistance  for  further  development  of  their  infrastructures.  However,  perhaps 
most  important,  they  will  need  clear  guidance  in  the  areas  specified  above.  The  clearer 
the  guidance  and  the  stronger  the  federal  incentives  to  implement  the  system,  the  faster  it 
can  be  put  in  place. 
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EXHIBIT  1 
FOR 


TESTIMONY  BEFORE  THE  SUBCOMMITTEE  ON  HEALTH 
COMMITTEE  ON  WAYS  AND  MEANS 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 


STATE  CAPACITY  TO  ACHIEVE  HEALTH  CARE  REFORM 


W.  David  Helms,  Ph.D. 
President,  Alpha  Center 
1350  Connecticut  Avenue,  N.W.,  Suite  1100 
Washington,  DC  20036 
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FLORIDA 

Florida's  Health  Care  Reform  Act  of  1992  called  for  voluntary  approaches  to  reach  universal 
access  and  achieve  cost  containment  goals  by  December  1994.  The  act  simultaneously 
established  the  Agency  for  Health  Care  Administration  (AHCA)  which  subsumed  various 
agencies  and  employees  in  order  to  focus  the  efforts  of  financing  and  regulating  the  health 
care  system  into  one  agency.  In  addition,  the  AHCA  was  charged  with  submitting  a  back-up 
to  the  legislature  plan,  such  as  a  play-or-pay  employer  mandate  in  case  the  voluntary  efforts 
failed.  A  year  later,  Florida  passed  the  Health  Care  and  Insurance  Reform  Act  of  1993, 
essentially  calling  for  a  reorganization  of  the  health  care  delivery  system. 

With  the  provisions  of  these  two  laws,  Florida  has  put  into  place  the  structures  needed  in 
order  to  organize  the  health  care  system  using  a  managed  competition  model.  Community 
Health  Purchasing  Alliances  (CHPAs)  have  been  designated  to  coordinate  both  the  purchase 
and  delivery  of  health  care  in  1 1  exclusive  regions  around  the  state.  These  alliances  will  be 
nonprofit  and  will  serve  a  voluntary  membership  of  small  businesses  (1-50  employees),  state 
employees,  and  Medicaid  and  Medicaid  Buy-In  enrollees.  CHPAs  covering  non-urban 
populations  would  be  allowed  to  merge.  The  roles  of  the  CHPAs  would  be  to  (1)  regulate 
alliance  membership  and  the  benefits  offered  by  the  accountable  health  plans  (AHPs),  and  (2) 
disseminate  information  on  AHPs  to  members  and  employees  of  members  that  can  then  be 
used  to  compare  health  plans.  CHPAs  would  not  be  risk-assuming  entities. 

Florida  has  also  enacted  reform  of  the  small  group  market.  Typical  of  this  type  of  reform, 
Florida  requires  all  insurers  to  provide  "guaranteed  issue"  coverage  to  small  employers, 
their  employees,  and  any  dependents.  Medical  underwriting  and  pre-existing  condition 
limitations  are  prohibited,  although  benefits  provided  in  riders  above  and  beyond  the  standard 
package  may  be  medically  underwritten.  Modified  community  rating  would  be  required. 

Further,  Florida  is  developing  a  Medicaid  Buy-In  Program  (MBI)  which  is  dependent  upon 
a  waiver  from  HHS.  The  MBI  would  be  open  to  all  persons  in  the  state  with  incomes  below 
250%  of  the  federal  poverty  level  who  have  had  no  private  health  insurance  in  the  past  year. 

Other  reforms  being  undertaken  in  Florida  are  the  continuation  of  efforts  to  reform  the  rural 
health  care  system,  the  development  of  practice  guidelines,  and  a  study  of  fraud  and  abuse. 
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HAWAII 

In  1974  Hawaii  passed  the  Prepaid  Health  Care  Act  (PHCA)  requiring  employers  to 
provide  health  insurance  coverage  to  employees  who  work  more  than  19  hours  per  week. 
Under  the  PHCA,  employers  must  pay  at  least  50%  of  the  premium  for  these  employees; 
employees  can  be  required  to  pay  up  to  50%  of  the  premium,  but  not  more  than  1.5%  of 
their  monthly  wages. 

Historically,  Hawaii  has  maintained  a  very  generous  Medicaid  benefit  insuring  medically 
and  categorically  needy  individuals,  elderly  and  disabled  individuals  with  incomes  up  to 
100%  of  poverty,  and  children  under  age  6  with  family  incomes  up  to  133%  of  poverty.  In 
addition,  expectant  mothers  and  infants  are  entitled  to  benefits  if  their  family  incomes  do  not 
exceed  185%  of  poverty. 

The  PHCA  and  the  generous  Medicaid  benefit,  along  with  Hawaii's  historically  low  health 
care  spending,  made  it  feasible  for  Hawaii  to  develop  a  public  financing  mechanism,  the 
State  Health  Insurance  Program  (SHIP),  for  the  "gap  group"  --  those  not  insured  through 
their  employer,  eligible  for  Medicaid,  or  able  to  purchase  private  insurance.  SHIP  is  a 
subsidized  health  insurance  program  for  the  uninsured  who  are  below  300%  of  poverty.  The 
subsidies  are  based  on  income  and  family  size  and  the  benefit  package  provides  strong 
incentives  for  outpatient  care  —  only  five  hospitals  days  are  covered.  SHIP  has  made  several 
efforts  to  reduce  the  barriers  to  care,  including  shortening  its  application  forms,  developing  a 
broad-based  community  outreach  program,  working  closely  with  its  public  agency  partners, 
and  using  the  media. 

Over  the  past  few  years,  Hawaii  has  seen  its  health  care  costs  increase  markedly.  As  a 
result,  in  1990  the  state  legislature  created  a  Blue  Ribbon  Panel  to  propose  steps  for 
controlling  rising  health  care  costs.  In  an  attempt  to  address  this  concern,  the  state  is 
considering  the  implementation  in  January  1994  of  Quest,  a  system  of  managed  competition 
for  publicly  funded  coverage.  The  proposed  program  is  intended  to  enhance  the  quality  of 
care  while  providing  universal  access,  develop  efficient  utilization  of  services  while 
controlling  costs,  and  transform  public  assistance  health  care  into  a  more  privatized  mode 
while  promoting  effectiveness  and  efficiency  through  managed  care. 
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MARYLAND 


Historically,  Maryland  has  favored  regulation  of  its  health  care  system.  In  the  1976, 
Maryland  established  an  all-payer  hospital  rate  setting  system  which  still  exists  today.  In 
addition,  Maryland  has  mandated  many  health  benefits  and  it  continues  to  operate  its 
certificate  of  need  program. 

In  April  1993,  Maryland  passed  legislation  which  mandates  further  reform  of  the  health  care 
system  through  a  regulatory  approach.  There  are  two  major  goals  of  the  legislation:  1) 
increasing  access  to  health  care  through  insurance  reform,  and  2)  containing  health  care 
costs.  The  legislation  includes  the  following  provisions: 

•  New  Commission:  The  legislation  establishes  the  Maryland  Health  Care  Access  and 
Cost  Commission  as  of  July  1,  1993.  The  commission  will  gather  and  publish  data 
on  prices  and  practices,  including  the  fees  of  individual  doctors,  and  control  rates  for 
certain  health  insurance  premiums  and  medical  services. 

•  Small  Group  Health  Insurance  Reform:  By  July  1,  1994  carriers  must  offer  a 
comprehensive  standard  benefit  plan  (to  be  determined  by  the  Commission)  to  all 
employers  with  2-50  employees  who  work  a  minimum  of  30  hours  per  week.  All 
small  groups  within  a  carrier  are  to  be  community  rated  with  adjustments  for  age 
and  geography  only.  The  geographic  adjustment  is  limited  to  four  specified  areas  of 
the  state,  and  the  allowable  difference  in  community  rates  will  be  reduced  from  50% 
to  16%  over  four  years,  with  the  Insurance  Commissioner  required  to  report  on  the 
feasibility  of  a  pure  community  rate  by  October  1,  1998.  In  addition,  pre-existing 
conditions  exclusions  are  to  be  phased  out  by  January  1,  1995,  but  until  then  they 
may  be  applied  for  only  6  months  and  must  be  based  on  only  a  6  month  history.  The 
carrier  may  charge  up  to  1.5  times  as  much  for  deductibles  and  cost  sharing  if  the 
person  was  not  previously  covered. 

•  Practitioners'  Fees:  By  January  1,  1995,  the  commission  must  develop  and 
implement  a  payment  system  for  all  health  care  practitioners  in  the  state.  The 
reimbursement  must  include  a  factor  representing  resources,  a  factor  representing  the 
relative  value  of  health  care  services,  and  a  conversion  modifier  which  is  the  payer's 
standard,  the  practitioner's  standard,  or  an  arrangement  agreed  upon  by  the  payer,  the 
physician,  and/or  the  practitioner.  The  practitioners  may  set  their  baseline  charges, 
but  if  voluntary  efforts  to  control  fees  are  unsuccessful,  the  Commission  can  restrict 
the  rates. 

Other  portions  of  the  legislation  address  the  development  and  analysis  of  practice  parameters, 
guaranteed  open  enrollment  in  an  individual's  choice  of  benefit  plan  once  he  or  she  has  been 
a  resident  of  Maryland  for  at  least  60  days  if  60%  of  Maryland's  under-65  population  is 
insured,  and  the  reporting  of  professional  liability  claim  judgements,  settlements,  and  final 
dispositions. 
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MASSACHUSETTS 

In  April  1988  Massachusetts  passed  comprehensive  legislation,  the  Health  Security  Act, 
which  provided  for  the  establishment  of  a  statewide  "play-or-pay"  system  to  be 
implemented  by  January  1992.  This  provision  of  the  legislation  requires  that  companies  with 
six  or  more  workers  either  offer  health  insurance  or  make  a  per-employee  contribution  to  a 
state  pool  which  would  finance  minimum  basic  health  insurance  policies  for  uninsured 
workers.  Due  to  changes  in  the  political  environment  (a  new  Governor)  and  in  the  economic 
environment  (a  major  recession  in  the  state),  the  state  legislature  voted  to  delay  the 
implementation  of  the  "play-or-pay"  employer  mandate  until  1995. 

While  the  implementation  of  this  major  component  of  the  legislation  has  been  delayed, 
several  components  of  the  legislation  have  been  implemented.  Disabled  children,  disabled 
working  adults,  and  individuals  leaving  welfare  to  go  to  work  have  been  able  to  obtained 
health  insurance  through  the  Department  of  Medical  Security  since  1990,  and  the  number  of 
enrollees  continues  to  increase.  Unemployed  workers  receiving  unemployment  insurance  and 
individuals  not  previously  insured  are  also  eligible  to  purchase  insurance  through  the 
Department  of  Medical  Security.  In  addition,  college  students  are  now  required  to  have 
health  insurance  coverage. 
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MINNESOTA 


In  April  1992  Minnesota  passed  the  HealthRight  Act  of  1992.  The  law's  primary  goals  are 
to  provide  expanded  access  to  affordable  health  care  for  all  Minnesotans  and  to  reduce 
the  rate  of  growth  in  health  care  spending.  It  lays  out  an  incremental,  comprehensive 
approach  to  increasing  access  to  care.  The  MinnesotaCare  health  plan  builds  on  a  former 
state  program  for  uninsured  children  by  adding  their  parents  and  other  low  income  adults. 
The  law  also  contains  significant  cost  containment  provisions  and  newly  devised  public 
processes  for  setting  overall  health  care  spending  targets,  monitoring  providers,  reviewing 
the  distribution  of  new  health  care  technologies,  and  evaluating  methods  for  collecting  health 
care  data.  A  25-member  Health  Care  Commission  was  established  which  developed  a  plan 
for  setting  financial  targets  to  reduce  the  rate  of  growth  in  health  care  spending  by  at  least 
10%  per  year  for  the  next  five  years. 

Another  major  component  of  the  state's  reform  effort  targets  the  small-employer  health 
insurance  market.  The  1992  legislation  eliminates  or  restricts  certain  underwriting  practices 
and  authorizes  the  creation  of  a  statewide  reinsurance  pool  and  a  health  insurance  buying 
cooperative  for  small  firms. 

In  January  1993,  the  Health  Care  Commission  submitted  additional  legislation,  which 
includes  its  cost  containment  plan.  In  May  1993  the  MinnesotaCare  Act  was  passed.  This 
legislation  authorizes  the  formation  of  integrated  service  networks  (ISN)  beginning  in  July 
1994  and  mandates  an  all-payer  system  for  services  not  covered  by  an  ISN  to  be  phased-in 
over  a  two  year  period  beginning  July  1,  1994.  In  addition,  this  legislation  establishes  the 
annual  limits  on  growth  in  health  care  expenditures  as  follows: 


Health  insurance  companies,  HMOs,  and  other  health  plans  will  be  required  to  keep  their 
expenditures  and  revenues  within  these  limits  for  1994  and  1995.  Providers  will  be  required 
to  keep  their  revenues  or  fees  within  these  limits  for  1994  and  1995.  ISNs  will  be  required 
to  hold  the  annual  growth  in  their  total  costs  to  the  limits,  and  non-ISN  services  will  be 
controlled  through  the  regulated  all-payer  system. 

Other  aspects  of  the  legislation  deal  with  the  establishment  of  an  information  clearinghouse  to 
compile  and  disseminate  information  on  health  care  costs  and  quality,  the  development  of 
methods  of  allocating  and  assessing  the  costs  of  medical  education  and  research,  the 
establishment  of  specific  public  health  goals,  technology  assessment,  and  the  role  of  the 
Health  Care  Commission. 


1994: 
1995: 
1996: 
1997: 
1998: 


CPI  +  6.5% 
CPI  +  5.3% 
CPI  +  4.3% 
CPI  +  3.4% 
CPI  +  2.6% 
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OREGON 

The  Oregon  Health  Plan,  as  legislated  in  1989,  encompasses  Medicaid  expansion, 
incentives  and  mandates  for  employment-based  insurance  coverage,  insurance  market  reform, 
and  health  coverage  for  persons  currently  considered  uninsurable.  Oregon  plans  to  rely 
heavily  on  managed  care  to  deliver  cost-effective  health  care  services. 

A  single  basic  benefits  package  will  be  made  available  to  the  expanded  pool  of  Medicaid 
beneficiaries  as  well  as  those  covered  through  their  employers.  A  more  well-known  aspect 
of  the  Oregon  Health  Plan,  the  prioritized  list  of  health  care  services  was  developed  with 
the  input  of  consumers,  providers,  and  the  judgement  of  the  members  of  the  original  Health 
Services  Commission.  An  ongoing  Health  Services  Commission  will  be  charged  with 
modifying  and  updating  the  prioritized  list  while  the  legislature  will  allot  the  Medicaid  budget 
which  will  used  to  determine  how  many  of  the  services  on  the  list  can  be  included  in  the 
benefits  package.  On  March  19,  1993,  HHS  approved  the  benefits  package  as  it  now  stands. 
Any  changes  in  the  prioritization  or  the  cut-off  point  would  require  further  HHS  approval. 
Questions  regarding  the  impact  of  the  Americans  with  Disabilities  Act  (ADA)  on  the 
Oregon's  prioritized  list  (as  well  as  any  other  state's  benefits  package)  are  still  not 
reconciled. 

In  order  to  increase  the  number  of  those  covered  by  employment-based  health  insurance, 
Oregon  has  legislated  insurance  market  reforms,  focused  on  the  use  of  the  state's  high-risk 
pool,  and  has  slated  a  play-or-pay  mandate  to  go  into  effect  in  1995  if  the  voluntary 
enrollment  goal  of  150,000  has  not  been  met  by  then. 

Oregon  has  also:  (1)  charged  a  Health  Resources  Commission  with  looking  into  ways  to 
increase  the  efficiency  of  the  use  of  technologies,  services,  and  facilities,  and  (2)  begun  to 
investigate  increasing  health  insurance  coverage  by  coordinating  worker's  compensation 
insurance  with  health  insurance  (e.g.,  24-hour  coverage). 
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VERMONT 

Vermont's  newly  established  Health  Care  Authority  is  currently  charged  with  developing  two 
proposals  —  a  Canadian-style  single  payer  system  and  a  multi-payer  plan  requiring  all 
insurers  to  offer  a  uniform  benefit  package.  The  Health  Care  Authority  consolidates  the  staff 
and  resources  of  the  state's  health  planning  agency,  its  hospital  budget  and  health  data 
organization,  and  its  certificate  of  need  (CON)  program  into  a  single,  coordinated  agency 
responsible  for  overseeing  reforms  and  shaping  a  more  integrated  health  care  system. 

Each  of  the  two  proposals  must  provide  universal  access  to  health  care,  utilize  global 
budgets  for  all  health  care  expenditures,  and  have  an  overall  statewide  plan  for  the  allocation 
of  health  care  resources.  The  Health  Care  Authority's  analyses  of  the  two  proposals  is 
scheduled  to  be  presented  to  the  Vermont  legislature  in  November  1993,  where  one  of  the 
proposals  is  expected  to  be  approved.  Under  either  proposal,  global  budgets  will  be 
combined  with  binding  hospital  budget  reviews,  the  CON  program,  and  compliance  with  the 
state's  plan  for  the  distribution  of  health  care  resources.  Non-binding  expenditure  targets 
must  be  developed  by  July  1993,  and  a  unified  health  care  budget  must  be  in  place  by 
July  1994. 

In  addition,  Vermont  will  develop  a  unified  health  care  database  incorporating  data  on 
health  care  expenditures  and  the  utilization  of  services.  This  database  will  assist  the 
Authority  in  determining  the  capacity  and  distribution  of  resources,  identifying  unmet  needs, 
comparing  costs,  and  providing  information  to  consumers  and  purchasers. 

To  improve  health  insurance  market  performance,  Vermont  is  developing  a  health  insurance 
purchasing  pool  for  those  covered  by  state  government,  state  colleges,  the  University  of 
Vermont,  municipalities,  school  districts,  and  portions  of  the  Medicaid  case  load.  Vermont 
is  also  considering  a  uniform  claims  form,  uniform  utilization  review  procedures,  and 
recommendations  to  include  long-term  care  services  in  whichever  universal  access  plan  is 
chosen. 
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WASHINGTON 

The  Washington  Health  Care  Commission  worked  for  approximately  two  years  to  develop 
recommendations  for  health  care  reform.  Based  in  large  part  on  its  recommendations,  the 
state  recently  enacted  the  Washington  Health  Services  Act  of  1993,  becoming  one  of  the  first 
states  to  pass  comprehensive  reform. 

The  following  are  key  elements  in  the  legislative  package. 

•  Washington  Health  Services  Commission:  The  Commission  established  by  the 
legislation  will  consist  of  five  full-time  members  charged  with  creating  a  uniform 
benefits  package.  They  will  establish  a  maximum  community-rated  premium 
annually,  subject  to  the  statutory  requirement  to  "ratchet  down"  the  premium  until  the 
annual  increase  is  no  more  than  the  five-year  average  rate  of  personal  income  growth. 
The  Commission  will  determine  the  need  for  risk-adjustment  mechanisms  for  certified 
health  plans;  monitor  growth  in  health  services  costs;  monitor  the  application  of 
technology;  evaluate  and  approve  major  capital  expenditures;  and  establish  reporting 
requirements  for  certified  health  plans.  In  addition,  the  Commission  will  establish  the 
financial  participation  levels  of  enrollees  (based  on  income)  and  propose  voluntary 
guidelines  for  certified  health  plans  regarding  risk-  and  utilization  management,  the 
use  of  technology,  and  methods  of  payment. 

•  Employer  Mandate:  The  employer  mandate  requires  that  employers  pay  at  least  50 
percent  of  the  cost  of  the  uniform  benefit  package  for  each  employee  and  his  or  her 
dependents.  Pro-rated  contributions  for  part-time  workers  and  their  dependents  are 
also  required.  The  legislation  also  provides  for  short-term  subsidies  for  small 
businesses  and  would  permit  employers  to  purchase  insurance  through  the  Washington 
Basic  Health  Plan.  The  mandate  will  be  phased  in  by  employer  size: 

•  500  or  more  employees  by  July  1995  (dependents  by  July  1996) 

•  100-499  employees  by  July  1996  (dependents  by  July  1997) 

•  Fewer  than  100  employees  by  July  1997  (dependents  by  July  1999) 

We  note  that  while  the  legislation  mandates  employers  to  provide  insurance, 
implementation  of  the  mandate  would  require  that  Washington  obtain  an  exemption 
from  the  federal  ERISA  legislation. 

•  Individual  Mandate:  The  individual  mandate  requires  every  individual  to  have 
health  insurance  coverage  by  1999. 
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•  Health  Insurance  Purchasing  Cooperatives  (HIPC):  The  legislation  designates  four 
regions  in  the  state  and  mandates  that  one  HIPC  be  established  for  each  region. 
Based  on  the  state's  population,  the  legislation  estimates  that  each  HIPC  should  have 
at  least  150,000  members.  The  Washington  Department  of  Health  will  operate  a 
central  information  clearinghouse  to  assist  the  HIPCs.  The  responsibilities  of  this 
clearinghouse  include  the  establishment  of  a  risk  profile  information  system  to  permit 
the  equitable  distribution  of  risk  among  certified  health  plans. 

The  HIPCs  will  be  member-governed  and  owned  nonprofit  cooperatives  that  are 
certified  by  the  Insurance  Commissioner.  HIPCs  will  be  required  to  admit  all 
individuals,  employers,  and  groups  and  to  make  available  to  members  every  health 
care  program  offered  by  every  certified  health  plan  operating  within  the  cooperative's 
region.  They  will  manage  centralized  enrollment  and  premium  collection  and 
distribution  among  certified  health  plans. 

•  Certified  Health  Plans  (CHPs):  CHPs  are  required  to  offer  all  elements  of  the 
uniform  benefit  package  by  July  1,  1995.  They  must  offer  prepaid  per  capita 
community  rated  premiums  that  do  not  exceed  the  maximum  established  by  the 
commission.  Geographic  boundaries  will  be  established  within  which  they  will 
obligate  themselves  to  deliver  the  services  required  to  any  state  resident  within  its 
service  area.  Supplemental  services  may  be  offered  if  they  are  community  rated. 

The  legislation  also  provides  for  increasing  the  enrollment  in  the  Washington  Basic  Health 
Plan  and  Medicaid.  Washington  plans  to  finance  the  expansion  of  state  programs  through 
various  taxes,  including  "sin"  taxes  and  taxes  on  nonprofit  hospitals.  The  legislation 
designates  the  Washington  Health  Care  Authority  (an  executive  agency  which  now 
administers  state  employees'  insurance)  as  the  Consolidated  State  Purchasing  Agent  (CPSA) 
for  state  government.  On  or  after  July  1,  1995,  the  HCA  will  be  merged  into  a  single 
community-rated  pool  along  with  the  Basic  Health  Plan,  school  districts,  and  state 
employees.  Other  provisions  of  the  legislation  include  limited  antitrust  immunity  through  the 
state  action  doctrine  for  the  formation  of  networks,  the  creation  of  a  state-wide  data  system, 
short-term  insurance  reform,  and  public  health  financing  and  governance. 
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Mr.  Cardin.  Mr.  Thomas. 

Mr.  Thomas.  In  looking  at  the  Federal  role,  which  is  one  of  the 
things  I  am  concerned  about,  you  put  first — and  is  there  some  sug- 
gestion that  the  dots  following  the  suggested  roles  for  the  Federal 
Government  have  a  hierarchical  relationship  or  was  it  stream  of 
consciousness? 

For  example,  under  the  first  one,  you  mandate  participation  by 
all  parties  in  the  system  including  employers  and  individuals.  To 
the  degree  that  States  take  somewhat  different  approaches,  that 
may  or  may  not  make  sense  in  terms  of  requiring  the  structure, 
and  if  we  are  going  to  create  optimum  State  flexibility  we  may  not 
necessarily  want  to  have  that  dictated  from  the  Federal  level. 

Mr.  Helms.  I  acknowledge  this  is  a  constitutional  system  with 
Federal  roles  and  with  States  operating  the  system.  I  would  sug- 
gest that  the  national  Government  needs  to  set  the  framework  for 
this  system  and  they  should  give  States  important  operating  re- 
sponsibilities. 

I  am  saying  to  you,  though,  that  you  can  give  States  lots  of  flexi- 
bility, and  I  think  you  won't  get  enactment  in  many  States  of  uni- 
versal systems  because  requiring  mandates  is  difficult  for  States  to 
pull  off  in  large  part  because  of  the  financing. 

Mr.  Thomas.  I  was  going  to  say — and  let  me  finish — if  you  do 
your  second  provision  and  make  that  fundamental  in  terms  of  a 
uniform  financing  system,  then  I  think  you  will  find  they  are  much 
more  interested  in  helping  set  up  the  structure  if  they  have  re- 
sources to  pay  for  it. 

And  that  is  why  I  believe  the  second  and  the  third  point,  a  uni- 
form benefit  package  to  measure  between  States  and  what  it  is  a 
State  is  supposed  to  do  and  a  uniform  funding  mechanism  to  pro- 
vide for  that,  really  then  makes  somewhat  less  essential  the  struc- 
ture under  which  that  benefit  package  financed  to  the  given 
amount  of  money  operates.  Do  you  agree  with  that? 

Mr.  Helms.  I  agree  with  that.  I  am  just  urging  us  to  recognize 
if  we  want  to  get  to  the  goal — which  I  think  the  States  have  in  all 
the  work  that  I  have  done  with  them  through  the  years — of  univer- 
sal access,  we  will  have  to  require  participation  some  way. 

Mr.  Thomas.  And  financing — — 

Mr.  Helms.  Is  a  key  way  of  doing  that. 

Mr.  Thomas.  And  the  uniform  measurements  between  States,  in 
terms  of  how  they  are  treating  citizens  of  the  United  States  in 
terms  of  a  uniform  benefit  package,  to  me,  are  most  important. 

Have  you  noticed  States  have  some  concern  about  the  fact  they 
have  wanted  to  do  some  things  but  were  not  able  to  because  of  Fed- 
eral laws,  in  terms  of  organization  and  structure?  I  notice  some- 
times the  antitrust  laws  get  in  the  way.  Do  you  have  any  examples 
at  all  that  might  help  us  to  understand  if  we  pass  some  kind  of  ge- 
neric fundamental  enabling  legislation  that  perhaps  States  could 
move  faster? 

Mr.  Helms.  By  far  and  away  the  biggest  stumbling  block  the 
States  face  is  ERISA.  It  precludes  States  from  requiring  participa- 
tion, it  precludes  states  from  regulating  or  taxing  self-insured 
plans,  requiring  all  employers  to  offer  it.  Assessing  surcharges  or 
levying  taxes  may  well  be  under  challenge.  So  I  think  ERISA  is  the 
major  stumbling  block. 


616 

If  you  want  to  try  some  of  these  ideas,  like  reorganizing  the  mar- 
ket and  doing  purchasing  cooperatives  and  you  want  to  do  this  in 
rural  areas,  you  have  to  let  us  take  the  principal  funding  sources 
in  these  areas  like  the  Medicare  population  and  the  Medicaid  popu- 
lation. So  waivers  under  Medicare  and  Medicaid  would  be  required 
as  well.  Clearly,  some  antitrust  protection,  or  at  least  clarifying 
what  is  permissible,  would  be  useful. 

Mr.  McDermott.  Would  the  gentleman  yield  for  a  question  fol- 
lowing up  on  that? 

Mr.  Thomas.  Certainly. 

Mr.  McDermott.  Under  ERISA,  if  you  are  mandating  the  em- 
ployers to  put  something  out  for  the  employees,  that  is  one  thing. 
But  if  the  States  go  to  a  residency-based  system  and  then  require 
emplovers  within  the  State  to  put  out  a  benefit,  in  your  view  does 
that  change  their  position  under  ERISA? 

Mr.  Helms.  I  think  we  will  have  to  find  what  the  courts  ulti- 
mately say  on  this  issue.  But  as  I  understand  how  these  statutes 
are  being  interpreted  under  a  tax-financed  system,  a  State  would 
do  would  not  be  subject  to  an  ERISA  challenge.  So  if  a  State  wants 
to  tax  finance  the  system,  it  could. 

The  reason  why  Massachusetts  adopted  the  pay-or-play  strategy 
was  they  believed  that  would  be  a  way  around  the  prohibition 
against  mandates,  however,  many  believe  that  this  will  be  subject 
to  a  challenge  saying  that  the  pay  part  of  that  is  really  a  mandate. 

Mr.  Thomas.  The  last  thing  we  want  to  do  is  to  leave  States  the 
option  of  coming  up  with  something  that  they  don't  necessarily 
want  as  a  first  choice  because  the  Federal  Government  refuses  to 
respond  in  a  meaningful  way  to  needs  that  are  out  there.  And 
ERISA  was  a  response  to  a  structure  that  was  not  uniform  and  re- 
quired, and  folks  were  fairly  creative  in  terms  of  what  their  options 
were. 

If  we  set  up  standards  for  opting  out  of  the  system,  which  in  es- 
sence requires  them  to  meet  what  we  consider  to  be  the  minimum 
requirements  of  the  system,  and  they  still  opt  out,  either  in  terms 
of  financing  or  benefits  delivered,  I  think  you  get  a  degree  of  uni- 
formity with  still  the  option  of  opting  out  available. 

So  I  just  am  very  concerned  that,  as  we  wait  for  the  plan,  States 
are  moving  forward.  And  if,  in  fact,  the  plan  has  a  high  degree  of 
flexibility  for  States  in  it  I  want  to  make  sure  that  we  have  pro- 
vided a  foundation  for  them  to  move  as  expeditiously  as  possible. 

So,  from  my  point  of  view,  what  I  am  more  interested  in  in  the 
package  is  the  mechanism  of  financing  and  uniformity  of  the  bene- 
fits and  the  enabling  of  States  with  either  waivers,  and  I  would 
much  prefer  enabling  Federal  legislation  to  allow  them  to  choose 
the  option  that  they  want  with  a  minimum  of  specific  categorical 
requirements  on  the  part  of  the  Federal  Government.  I  think  we 
are  going  to  get  a  faster  national  structure  and  certainly  one  more 
in  tune  with  the  people  given  the  varieties  that  we  have  in  the  re- 
gions. 

Thank  the  Chairman  very  much  and  thank  you  for  the  docu- 
mentation. I  have  been  looking  for  stuff  like  this.  Thank  you,  Mr. 
Chairman. 

Chairman  Stark  [presiding].  Mr.  McDermott. 
Mr.  McDermott.  I  only  want  to  ask  one  question. 
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There  are  two  States  that  are  not  on  our  list  here  and  I  assume 
that  it  is  because  of  problems.  Massachusetts  and  Oregon  are  not 
on  the  list. 

Tell  us  a  little  bit  about  what  the  problems  were  for  those  States 
because — certainly  Massachusetts  was  very  early;  1989  or  1988 
they  were  talking  about  having  accomplished  a  system. 

Mr.  Thomas.  Not  on  what  list? 

Mr.  McDermott.  On  the  list  the  Chairman  passed  out. 
Mr.  Thomas.  They  are  in  your  testimony. 

Mr.  McDermott.  They  are  in  the  testimony,  but  I  want  to  hear 
a  little  expansion  on  that. 
Mr.  Thomas.  I  am  with  you  now. 

Mr.  Helms.  Clearly,  Massachusetts  had  a  change  in  political 
leadership.  And  one  of  things  we  have  to  understand  within  a  Fed- 
eral system  is  that  a  change  in  a  State's  political  leadership  can 
derail  a  fragile  consensus.  That  was  a  fragile  consensus  that  was 
adopted  in  Massachusetts.  In  addition  to  political  changes,  Massa- 
chusetts had  a  major  economic  recession  and  probably  concluded  it 
did  not  have  the  resources  to  implement  the  program  on  the  origi- 
nal schedule.  They  have  not,  however,  legally  removed  their  pay- 
or-play  mandate.  They  have  postponed  it  two  or  three  times,  and 
the  date  now  is  1995. 

Oregon,  I  believe,  should  continue  to  be  on  this  list.  In  addition 
to  having  the  Medicaid  waiver  that  you  are  very  familiar  with,  they 
also  have  enacted  insurance  market  reforms,  put  voluntary  sub- 
sidies in  place  and  then — and  if  they  fail  to  meet  a  target  that  they 
had  set  in  their  legislation  for  participation,  their  trigger  for  a  pay- 
or-play  mechanism  would  kick  in.  And  they  have — are  well  below 
the  threshold  that  they  set  for  the  voluntary  system  to  respond. 

So,  once  again,  we  have  further  evidence  that  doing  this  with 
market  reform  and  subsidies  does  not  get  us  to  universal  access, 
and  they  are  proceeding  to  develop  plans  now  to  implement  the 
pay-or-play  provision  in  1995. 

Mr.  McDermott.  I  asked  the  question  because  I  was  in  Oregon 
over  the  weekend,  and  they  are  clearly  struggling,  as  is  Ohio,  with 
how  to  respond  to  the  budget  shortfall. 

Mr.  Helms.  That  is  an  issue.  Having  the  resources  to  pay  for  the 
extension  of  the  Medicaid  plan  is  very  much  an  issue  and  could  de- 
rail this,  I  recognize. 

Mr.  McDermott.  It  really  argues  in  your  reform  efforts  that 
there  be  some  nationally  standard  benefit  package  and  financing 
mechanism  in  place  so  that  States  have  some  way  to  operate  with- 
in it. 

Mr.  Helms.  You  are  looking  at  the  leaders  here  and,  as  I  say  in 
the  written  testimony,  there  are  about  half  of  the  States — you  don't 
get  to  ask  me  to  name  them — that  are  not  very  far  along  here,  and 
I  think  they  will  take  a  real  push. 

Mr.  McDermott.  Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Mr.  Kleczka. 

Mr.  Kleczka.  No  questions,  Mr.  Chairman. 

Chairman  Stark.  Mr.  Cardin. 

Mr.  Cardin.  Thank  you,  Mr.  Chairman. 

One  of  the  things  that  we  need  to  have  is  data  on  utilization  and 
cost  as  we  look  at  developing  national  budgets  on  health  care  and 
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allocations  to  the  States.  In  the  State  of  Maryland  we  have  fairly 
good  information  on  utilization  on  hospitals  and  costs  in  hospital 
care,  and  we  have  passed  legislation  to  try  to  get  that  capacity  on 
outpatient  services. 

I  am  wondering  what  your  assessment  is  as  to  the  type  of  infor- 
mation that  we  have  from  the  States  on  utilization  and  costs  that 
would  be  useful  to  us  as  we  struggle  with  how  we  are  going  to  allo- 
cate the  resources  among  the  States. 

Mr.  Helms.  We  are  very  actively  working  through  the  State  ini- 
tiatives in  the  health  care  financing  reform  program  that  is  funded 
by  the  Robert  Wood  Johnson  Foundation  with  some  of  the  leaders 
that  are  trying  to  build  systems  of  expenditure  limits,  targets  and 
caps.  Minnesota  and  Vermont  will  both  testify,  and  they  can  tell 
you  that  States  are  quite  ill  prepared  in  this  country  to  set  expend- 
iture limits.  We  are  working  very  hard  now  to  build  a  data  capacity 
in  those  States,  and  I  think  it  can  be  done.  Tremendous  strides 
have  been  made  in  Minnesota  and  Vermont  to  do  that. 

There  is  a  considerable  infrastructure  we  have  to  build  to  be  able 
to  develop  a  system  of  State  health  accounts.  We  have  national 
health  accounts  that  HCFA  generates  for  the  Nation  as  a  whole, 
and  we  generally  know  how  we  are  doing  on  spending,  but  we  don't 
have  comparable  good  State  estimates  of  cost  and  utilization  be- 
cause we  have  not  yet  mandated  nationally  that  we  have  a  uniform 
data  system. 

I  hope  one  of  the  things  you  do  when  you  do  pass  national  health 
reform  is  to  assure  that  we  obtain  uniform  national  data  from  this 
industry. 

Mr.  Cardin.  What  States  are  the  leaders  in  developing  that  in- 
formation on  the  State  basis  on  their  costs? 

Mr.  Helms.  Maryland,  New  York,  are  certainly  two  leaders  be- 
cause of  the  work  they  have  done  with  all-payer,  rate-setting  sys- 
tems. They  are  right  at  the  top  on  the  hospital  side,  and  they  are 
now  beginning  to  develop  those  same  systems  for  other  payers. 
New  York  and  Maryland  both  

Mr.  Cardin.  That  was  the  right  answer.  I  just  wanted  to  make 
sure  I  got  it. 

You  say  we  are  going  to  need  to  put  into  place  the  infrastructure 
to  develop  uniform  methods  for  determining  utilization  and  cost, 
and  yet  we  are  going  to  need  to  take  action  on  certain  allocation 
of  resources.  Can  you  give  us  some — what  type  of  task  is  it  going 
to  be? 

Mr.  Helms.  It  is  a  big  one  and  will  require  I  think  a  major  devel- 
opment effort.  But  you  have  resources  in  HCFA,  the  Agency  for 
Health  Care  Policy  and  Research,  and  the  Public  Health  Service 
which  could  be  marshalled  to  build  these  data  systems  and  capa- 
bilities. It  needs  to  be  charged  to  begin  to  develop  this  data  capac- 
ity and  to  work  with  the  States. 

Mr.  Cardin.  I  guess  what  we  are  saying  is  we  will  need  to  de- 
velop the  national  guidelines  for  developing  that  type  of  data,  and 
the  States  will  have  to  develop  or  help  develop  it  with  us  if  we  are 
to  make  certain  assumptions  and  adjustments  as  we  go  forward  on 
health  care  reform. 

But  it  is  one  of  the  major  areas  that  we  need  to  focus  on.  And 
whatever  States  can  help  us  in  developing  that  will  be  helpful. 
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Mr.  Helms.  And  some  States  can  be  leaders.  And  what  we  will 
need  to  do  is  share  the  leading  examples  from  States  like  Min- 
nesota and  Vermont  on  expenditure  limits  or  New  York  and  Mary- 
land in  terms  of  payment  systems.  So,  however  we  are  going  here, 
we  have  to  stay  on  top  of  what  these  States  are  doing  and  help 
translate  that  experience  to  other  States. 

Mr.  Cardin.  Thank  you. 

Chairman  Stark.  Mr.  Grandy. 

Mr.  Grandy.  Thank  you,  Mr.  Chairman. 

Dr.  Helms,  I  don't  know  if  I  missed  it,  but  under  your  call  for 
uniform  Federal  guidelines,  do  you  include  malpractice  and  hos- 
pital antitrust  reform?  I  don't  see  it  in  your  testimony. 

Mr.  Helms.  I  think  it  would  be  helpful  to  have  some  national 
standards  on  antitrust.  I  think  the  States  can,  through  a  States  ac- 
tion immunity  clause,  indemnify  the  efforts  to  develop  integrated 
delivery  systems.  But  it  is  always  helpful  to  clarify  in  the  Federal 
system  that  we  want  to  promote  integrated  delivery  systems,  if  we 
do.  And  we  do  not  want  to  hold  the  industry  at  risk  when  they 
begin  developing  those  kinds  of  systems. 

And  right  now  I  think  we  have  inconsistent  policy.  We  have  a 
Federal  Trade  Commission  and  antitrust  enforcement  that  

Mr.  Grandy.  So  you  feel  that  should  be  included  under  your 
guidelines. 

Mr.  Helms.  Yes. 

Mr.  Grandy.  Now  let  me  go  to  ERISA.  I  want  to  understand  the 
difference  between  ERISA  waivers  and  preemption  of  ERISA,  be- 
cause it  seems  to  me  what  States  really  want  is  an  ERISA  waiver 
so  they  can  tax  those  self-insured  companies  which  are  now  really 
kind  of  cordoning  off  a  large  body  of  the  insured  population  and  do 
not  pay  any  kind  of  revenues  to  the  State. 

That  is  a  different  State  flexibility  option  than  providing  a  broad- 
based  preemption  to  ERISA  that  would  say  if  you  have  a  qualified 
plan,  a  uniform  benefit,  you  are  a  qualified  ERISA  plan  and  not 
subject  to  the  State  laws  that  would  mandate  certain  coverages  and 
certain  restrictions  against  managed  care. 

It  seems  to  me  the  real  problem  is  the  taxation  issue,  is  it  not? 

If  you  wrote  a  broad  preemption  of  ERISA  and  said  any  State 
that  has  a  uniform  plan,  designed  probably  by  the  Federal  Govern- 
ment, approved  by  Congress,  then  you  don't  have  to  comply  with 
the  State  mandates,  you  don't  have  to  worry  about  antimanaged- 
care  prohibitions,  you  are  still  going  to  have  a  problem  with  the 
States  getting  revenues,  right? 

Mr.  Helms.  Right.  First  off,  you  realize  we  don't  now  have  this 
ability  to  exempt  States. 

Mr.  Grandy.  I  understand  that. 

Mr.  Helms.  That  is  the  first  thing. 

Mr.  Grandy.  That  is  why  people  are  asking  for  waivers  in  addi- 
tion to  the  tax  problems. 

Mr.  Helms.  I  think  there  are  two  things  they  want. 

The  first  is  they  want  a  way  of  requiring  participation  for  all  of 
their  residents.  And  one  of  the  ways  to  do  tnat,  given  the  cost  prob- 
lem that  States  have,  is  to  mandate  this  on  employers. 

So  they  are  wanting  two  things,  the  ability  to  require  universal 
participation  in  the  system,  and  they  also  are  looking  for  taxing  re- 


620 


sources  to  fund  the  underinsured.  And  both  are  needed.  The  self- 
insured  plans  represent  a  loophole  if  they  begin  to  try  to  tax  plans. 

Mr.  Grandy.  It  follows,  though,  doesn't  it,  under  any  kind  of 
plan,  national  or  a  national  plan  of  confederated  State  plans,  what- 
ever we  decide  on,  one  of  the  uniformed  guidelines  would  have  to 
be,  I  would  think,  that  fully  insured  and  self-insured  plans  would 
have  to  be  treated  equally.  Otherwise,  you  are  carving  out  special 
interest  kind  of  factions  and  allowing  an  opt-out  of  the  system 
which  is  going  to  deplete  the  resources  in  the  system  you  are  trying 
to  empower.  Wouldn't  you  agree? 

Mr.  Helms.  I  do. 

Mr.  Grandy.  So  if  you  had  a  Federal  financing  system,  whether 
it  is  a  national  tax  or  a  provision  whereby  States  could  tax  self-in- 
sured plans,  you  get  around  that  problem,  don't  you? 

Mr.  Helms.  I  think  you  could. 

Mr.  Grandy.  So  is  the  best  way  to  do  that  to  impose  taxes — ei- 
ther national  provider  taxes  or  pavroll  taxes  or  caps  on  deductibil- 
ity of  benefits  at  the  Federal  level — or  to  allow — amend  ERISA  or 
rewrite  ERISA  to  the  point  where  self-insured  plans  are  no  longer 
protected  from  taxation? 

Which  is  the  better  way  to  go?  The  flexibility  measure  argues  for 
allowing  the  States  to  get  at  those  plans.  The  national  approach  is 
to  create  a  one-size-fits-all  kind  of  taxing  mechanism  which  allows 
the  States  the  revenue  they  need  to  offset  the  self-insured  option. 
Which  is  better? 

Mr.  Helms.  I  am  not  sure  that  I  am  prepared  to  say  which  is 
better.  I  do  strongly  affirm  that  we  have  to  have — to  get  to  our  goal 
of  universal  access — universal  participation.  And  I  think  it  is  not 
going  to  be  possible  to  get  universal  participation  without  enabling 
States  to  require  participation  by  employers.  Unless  we  do,  we  will 
always  have  a  situation  where  some  employers  are  opting  out  of 
the  system,  which  makes  it  much  more  difficult  to  set  uniform  cost 
control  systems  and  so  forth. 

So  I  think  we  need  uniformity.  I  would  prefer  to  have  this  man- 
dated by  the  Federal  Government  in  terms  of  the  financing  and  the 
participation.  I  think  that  is  where  the  mandate  ought  to  occur. 

Mr.  Grandy.  Would  you  put  the  mandate  on  the  individual? 
Would  you  require  the  beneficiary,  supposedly  

Mr.  Helms.  We  have  looked  at  this.  The  mandate  can  be  placed 
on  the  individual,  or  it  can  be  placed  on  the  employer.  If  the  man- 
date is  placed  on  the  employer,  there  probably  also  needs  to  be  a 
mandate  placed  on  the  individual. 

Mr.  Grandy.  When  you  say  that,  do  you  mean  the  mandate 
should  be  to  pay  or  provide?  That  is  a  very  pronounced  difference 
in  some  of  the  philosophies  on  this  committee  in  terms  of  what  the 
mandate  should  be. 

And  if  you  mandate  the  individual  to  have  the  coverage  and  you 
mandate  the  employer  to  provide  it,  is  that  enough  or  does  the  em- 
ployer have  to  copay?  Could  he  share  or  does  he  just  have  to  make 
access  available  to  a  policy  that  an  employee  can  afford? 

Mr.  Helms.  Your  answer  to  that  question  would  be  based  on  the 
equity  issue  and  the  ability  to  pay  issue.  As  long  as  you  are  not 
imposing  a  mandate  on  those  who  don't  have  the  ability  to  pay, 
then  I  think  you  can  take  the  mandate  approach. 
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I  don't  know  that  you  are  asking  me  for  my  political  judgment 
about  how  best  to  do  this. 

Mr.  Grandy.  I  don't  think  anybody  has  made  that  judgment,  Dr. 
Helms.  I  won't  ask  you  to  do  it.  That  is  one  of  the  big  unsolved 
questions. 

Mr.  Helms.  It  is  a  tough  issue,  and  it  is  a  matter  of  the  equity 
issue  and  how  much  you  want  to  impose  this  burden  on  individ- 
uals. 

Mr.  Grandy.  Just  to  conclude — and  this  is  my  last  point,  Mr. 
Chairman — do  you  feel  that  State  flexibility,  even  under  its  broad- 
est tolerance,  is  going  to  require  some  kind  of  mandate  imposed 
from  on  high,  meaning  probably  this  town,  to  States  and  through 
States  to  individuals,  be  they  employers  or  employees  or  both? 

Mr.  Helms.  If  you  want  this  coverage  to  be  uniformly 
available  

Mr.  Grandy.  I  am  presuming  that  is  a  goal  for  everybody  on  this 
committee,  because  I  have  never  heard  anybody  say  I  don't  want 
universal  access. 

Mr.  Helms  [continuing].  Then  I  think  you  will  have  to  do  it  here. 

Mr.  Grandy.  Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Mr.  Levin. 

Mr.  Levin.  Thank  you. 

I  am  sorry  I  missed  most  of  the  earlier  questions.  But  let  me  just 
ask  you,  as  I  read  your  testimony — as  comprehensive  as  it  was  or 
maybe  because  it  was  so  comprehensive — it  wasn't  fully  clear  to  me 
whether  or  not  you  see  the  States  now  acting  mainly  to  fill  a  void 
or  mainly  because  in  a  country  as  large  as  ours  we  need  diverse 
centers  of  experimentation? 

Mr.  Helms.  I  think  I  have  answered  the  latter:  States  tradition- 
ally have  played  major  roles  in  this  country  with  regard  to  imple- 
menting health  programs.  It  is  one  of  the  advantages  of  the  Fed- 
eral system  that  you  permit  States  to  experiment  so  that  you  can 
learn  from  them. 

But  I  also  think  the  first  premise  of  your  question  is  also  true, 
that  States  are  being  pushed  by  strong  interests  within  the  States 
to  do  something  about  this.  They  are  both  wanting  to  serve  as  lab- 
oratories to  inform  a  national  Government  but  they  are  also  trying 
to  address  real  cost  problems  that  they  have  to  get  after,  and  they 
are  very  concerned  about  what  is  happening  with  this  fundamental 
breakdown  of  the  insurance  industry  and  getting  access  to  their 
people.  I  think  it  is  both  things. 

Mr.  Levin.  So,  based  on  your  experiences,  what  do  you  think, 
clearly,  would  be  better  handled  by  States? 

Mr.  Helms.  As  I  say  in  this  testimony,  if  you  are  going  to  try 
to  reorganize  the  insurance  market  and  develop  purchasing  co- 
operatives, I  would  leave  to  the  States  how  many  should  be  estab- 
lished and  what  geography  they  serve  based  on  Federal  guidance. 
I  would  leave  to  the  States  the  job  of  trying  to  improve  the  delivery 
system. 

The  States  traditionally  have  the  responsibility  now  for  training 
and  licensing  health  personnel,  and  I  think  the  national  Govern- 
ment can  help  set  standards  there.  But  I  think  the  States  will  need 
to  develop  and  reorient  the  medical  school  training  programs  which 
develop  health  personnel  to  get  a  better  balance  of  primary  care. 
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For  example,  to  achieve  cost  containment  goals,  you  might  for  a 
while  in  this  country  want  to  impose  rate  setting  from  the  national 
Government  on  the  entire  industry  and  on  all  States  as  part  of  the 
transitional  period.  But  I  think,  longer  term,  you  probably  would 
want  to  leave  to  the  States  some  flexibility  to  operate  resource  allo- 
cation systems  whether  that  be  capitated  premium  controls  or 
State  run  payment  systems. 

So  I  would  say  that  even  in  a  universal  system  which  mandates 
Medicare  for  all,  that  you  would  have,  ultimately,  a  role  for  the 
States  working  with  the  Federal  Government  to  do  resource  alloca- 
tion. It  is  a  traditional  role  they  have  had,  and  I  would  see  them 
continuing  to  play  that  role. 

Mr.  Levin.  So  as  you  see  the  likely  future,  it  is  with  a  universal 
system,  in  a  sense,  but  with  10,  15  truly  different  varieties  of  im- 
plementation? 

Mr.  Helms.  That  is  absolutely  right.  I  can  see  a  State  like  New 
York  wanting  to  operate  sector  price  controls  for  hospitals,  nursing 
homes,  physicians.  I  see  a  State  like  Colorado  or  some  of  the  other 
western  States  like  Washington  not  wanting  to  get  into  the  detail 
of  setting  prices  and  wanting  to  operate  these  more  managed,  inte- 
grated systems,  giving  them  perhaps  a  target  premium  and  having 
them  try  to  live  within  that  framework. 

So  I  see  the  States  very  much  wanting  to  operate  different  cost 
control  systems  based  on  their  cultures,  attitudes  toward  regula- 
tion, et  cetera. 

Mr.  Levin.  And  you  see  that  system  working,  resulting  in  true 
cost  containment? 

Mr.  Helms.  If  you  set  the  cap,  they  will  live  within  it,  and  I 
think  you  have  to  hold  them  accountable  to  it.  There  will  be  a  big 
issue  about  the  extent  to  which  you  hold  them  accountable  to  it. 
If  they  are  not  able  to  live  within  it,  you  have  a  backup  capacity 
that  you  can  operate. 

Mr.  Cardin.  Would  the  gentleman  yield  for  a  moment? 

Mr.  Levin.  Be  glad  to  yield. 

Mr.  Cardin.  How  successful  could  a  State  be  in  controlling  its 
own  cost  within  the  States  if  their  neighboring  States  don't  have 
controls?  We  don't  have  any  national  controls.  How  successful  can 
that  be? 

Mr.  Helms.  There  is  some  evidence  to  support  that  cost  control 
will  have  to  be  imposed  nationally.  However,  there  is  also  evidence 
that  States  like  New  York  and  Maryland,  even  though  neighboring 
States  did  not  impose  those  same  systems,  were  able  to  get  signifi- 
cant savings  out  of  hospital  rate  setting. 

Mr.  Cardin.  So  it  will  be  difficult  for  us  as  a  Nation  to  control 
costs  by  allowing  the  States  without  national  guidelines  

Mr.  Helms.  I  am  clearly  saying  that. 

Mr.  McDermott.  If  the  gentleman  would  yield. 

Mr.  Levin.  Certainly. 

Mr.  McDermott.  It  is  interesting  to  look  at  this  list  of  States 
that  have  been  involved  in  health  care  reform.  All  are  edge  States, 
except  for  the  State  of  Maryland,  which  is  more  involved  in  the 
east,  but  if  you  look  at  Hawaii,  Florida,  Minnesota,  Vermont, 
Washington,  it  is  all  people  out  there  who  can  see  some  way  to  do 
their  own  thing. 
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I  keep  thinking  about  Missouri  where  you  have  St.  Louis  on  one 
side  and  Kansas  City  on  the  other.  How  do  you  put  those  State 
things  together  when  you  have  these  big  cities  that  lap  over  into 
the  next  State?  It  really  is  an  interesting  question  how  Missouri 
puts  together  a  system  iust  to  deal  with  Missouri. 

Mr.  Thomas.  Would  the  gentleman  yield  briefly? 

Mr.  Levin.  Sure. 

Mr.  Thomas.  To  put  it  in  some  context,  though,  nationally,  if  you 
take  Massachusetts,  Michigan,  and  California,  the  Nation  can 
dance  to  Motown  and  the  Nation  can  watch  "Cheers,"  but  we  still 
to  a  certain  extent,  you  know,  each  speak  somewhat  differently  and 
health  and  wealth  are  defined  somewhat  differently.  So  I  think 
there  is  a  regionally  to  some  of  these  concerns. 

But,  as  I  said  when  I  was  speaking,  and  I  agree  with  everything 
that  has  been  said,  from  a  financial  and  a  benefits  point  of  view, 
I  cannot  see  how  it  can  be  done  on  a  State-by-State  basis,  espe- 
cially in  terms  of  those  States  that  are  not  definable,  really,  as 
units  or  entities  today.  May  have  been  at  some  time.  The  Connecti- 
cuts,  the  Rhode  Islands — Nancy  is  not  here — but  in  terms  of  the 
population  structure  and  the  shared  borders  and  the  ease  with 
which  people  can  move  across,  the  necessity  with  which  they  move 
across  State  lines  clearly  augurs  on  a  financial  and  a  benefits 
structure  to  run  it  from  a  national  level. 

But  the  delivery,  the  mechanics  of  how  it  is  done,  I  think,  can 
be  allowed  for  some  regional  diversity  to  fit  in  with  the  structure. 

Mr.  Levin.  Do  you  want  to  respond  to  that? 

Mr.  Helms.  I  will  agree  with  that.  I  think  the  system  will 
evolve  

Mr.  Levin.  I  thought  you  said  you  did  not  

Mr.  Helms.  I  agree  we  have  to  be  clear  about  where  we  want  the 
flexibility  and  where  we  want  some  imposition  of  national  stand- 
ards. 

On  the  delivery  system  side,  it  will  evolve  differently,  and  there 
are  different  approaches  and  attitudes  toward  managed  care  in 
those  systems.  I  think  you  can  let  the  system  evolve  differently 
within  those  States. 

Mr.  Levin.  You  call  it  a  delivery  system.  I  think — as  Mr.  Cardin 
and  Mr.  McDermott  implied — under  your  model  the  funding  mech- 
anisms also  are  diverse. 

Mr.  Helms.  They  are,  but  I  am  arguing  in  this  testimony  that 
we  need  national  standards  for  the  financing  system. 

Mr.  Levin.  But  standards  

Mr.  Helms.  A  national  financing  system. 

Mr.  Levin.  And  a  national  financing  system. 

Mr.  Thomas.  And  national  benefits. 

Mr.  Helms.  Sir,  we  can  remember  Michigan,  which  had  a  very 
modest  effort  with  a  one-third  share  subsidy  plan,  and  when  Michi- 
gan hit  an  economic  recession,  there  went  that  subsidy  plan. 

It  is  hard  to  sustain  the  financing  for  even  subsidy  programs  at 
the  State  level,  and  I  think  we  have  to  make  this  as  a  commitment 
nationally.  A  State  can  make  the  commitment,  but  I  worry  when 
it  gets  into  a  tough  economic  crunch,  how  firm  that  commitment 
will  be  held.  I  would  hope  we  could  come  together  and  do  this  as 
a  national  Federal  system  and  give  some  important  roles  to  the 
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States  to  operate  on  the  delivery  side  and  on  the  cost  containment 
side.  But  you  set  the  framework  nationally. 

Mr.  Levin.  All  right.  I  am  not  entirely  sure,  then.  You  draw  a 
pretty  rigorous  line  between  funding  the  benefit  structure  and  de- 
livery, and  you  put  funding  and  the  benefit  structure  on  the  na- 
tional side  and  delivery  on  the  State  side. 

Mr.  Helms.  I  do. 

Mr.  Levin.  OK 

Chairman  Stark.  That  makes  sense  to  me. 

I  was  going  to  ask  you  more  about  the  uniform  financing  system, 
but  I  think  you  have  covered  that. 

Give  us  a  quick  estimate  or  outline  of  what  would  happen  in 
your  opinion,  particularly  in  those  States  which  you  declined  to 
mention  but  certainly  are  on  your  short  or  long  list.  How  many 
people  would  end  up  without  coverage  if  we  didn't  have  a  mandate 
on  employers  and  individuals?  What  is  the  downside  of  not  doing 
that? 

Mr.  Helms.  As  you  will  recall,  the  projects  funded  under  the 
RWJ  health  care  for  the  uninsured  program  were  only  able  to  get 
market  penetration  of  10,  15,  20  percent  using  subsidies  to  encour- 
age voluntary  enrollment.  Oregon  has  had  a  similar  result  from 
their  voluntary  subsidy  program.  They  also  did  insurance  market 
reform.  We  will  have  another  test  in  Florida.  They  are  about  to  re- 
structure the  health  insurance  industry  and  try  to  substantially 
improve  access.  But  all  the  weight  of  the  evidence  thus  far  where 
we  have  done  this  voluntarily  shows  we  get  about  15  to  20  percent 
of  the  market.  It  is  very  hard  to  get  very  small  firms  to  purchase 
it  voluntarily. 

Chairman  Stark.  Define  that.  Part-time  employees;  15  hours, 
working  two  jobs  a  week? 

Mr.  Helms.  Firms  of  less  than  10,  what  we  call  the  small  group 
market. 

Chairman  Stark.  How  many  people  do  you  guess  would  be  in- 
volved in  that  group  if  we  are  not  careful? 

Mr.  Helms.  I  think  it  is  at  least  8  or  10  percent  of  the  population 
under  65  that  would  not  obtain  coverage  without  a  mandate. 

Chairman  Stark.  Of  the  population? 

Mr.  Helms.  Of  the  total  population  that  would  remain  uninsured 
if  we  did  not  go  to  a  mandatory  system. 

Chairman  Stark.  OK.  The  other  question  that  you  raise  is  that 
States  need  a  great  deal  of  technical  assistance.  I  will  let  you  tell 
us  what  you  mean  by  that,  but  I  guess  what  I  am  looking  for  is 
this:  Let's  assume  that  we  were  to  write  a  bill  and  require  that 
States  meet  certain  standards  or  else  I  presume  the  Federal  Gov- 
ernment would  have  to  provide  either  coverage  or  insurance  or 
whatever  for  the  States  that  choose  not  to,  fail  to  or  for  some  rea- 
son cannot. 

Let's  assume  you  have  15  or  20  States  that  you  think  can  handle 
this,  OK?  The  other  States — what  kind  of  assistance  would  they 
need?  Are  there  some  that  would  never  be  able  to  clear  the  hurdle? 
And  how  long,  if  you  were  writing  the  legislation,  would  you  have 
to  allow  for  all  this  to  grind  through  State  legislatures?  Can  you 
give  us  a  little  explanation  of  that? 
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Mr.  Helms.  The  incentives  that  you  put  in  place  for  States — for 
example,  if  you  start  collecting  taxes  related  to  this  system — is 
going  to  have  a  much  stronger  incentive  for  those  States  to  say 
they  are  ready  and  to  get  ready  than  my  answering  you  about  their 
capacitv  to  undertake  these  responsibilities.  But  it  is  at  least  a  2- 
year  job  and  probably  longer  before  States  have  the  operational  ca- 
pacity. 

As  I  noted  in  my  testimony,  I  also  remember  that  in  Germany, 
when  they  brought  the  East  German  system  in,  they  did  it  in  90 
days.  So  if  we  have  the  clear  resolve  to  do  something,  we  just  do 
it.  And  this  is  not  going  to  be  easy,  and  we  are  going  to  have  to 
learn  and  to  let  the  States  begin  to  build  this  capacity.  I  think  we 
will  probably  need  a  long  transition  period  to  national  reform. 

I  urge  that  we  get  started  now  on  helping  these  States  get  ready 
and  building  the  capacity  to  operate  the  data  systems,  to  begin  re- 
structuring their  delivery  systems.  Those  are  things  we  could  do 
now. 

And,  as  you  well  know,  in  then  1980s  we  decreased  and  then 
eliminated  Federal  funding  to  develop  planning  and  policy  capabil- 
ity. Now,  the  Federal  Government  could  help  the  States  by  saying 
get  out  there  now  and  start  developing  some  of  these  systems  that 
you  are  going  to  need. 

And  technical  assistance.  What  do  I  mean  by  that?  There  are 
leaders — and,  you  know,  if  you  are  in  a  State  and  busy  doing  your 
job,  you  don't  have  time  to  request  the  research  about  what  others 
are  doing.  Organizations  like  ours,  nonprofit  centers,  and  there  are 
others,  can  bring  these  States  together  as  we  will  do  this  week 
when  we  convene  the  States  to  look  at  where  they  are  in  health 
care  reform  and  what  can  be  done  to  help  them  get  better  pre- 
pared. 

In  addition  to  the  convening  role,  technical  assistance  involves 
developing  materials.  It  is  also  going  out  there  and  working  with 
the  States,  showing  them  how  to  use  this  data,  helping  them  de- 
velop models  to  estimate  the  impacts  of  cost  and  access  expansion. 
There  are  a  lot  of  things  involved  in  doing  it,  but  I  think  you  have 
to  build  this  capacity,  and  it  is  a  traditional  role  of  the  Federal 
Government  to  support  the  development  at  the  State  level. 

Mr.  Thomas.  Mr.  Chairman,  just  briefly  on  that  

Chairman  Stark.  Sure. 

Mr.  Thomas.  As  anyone  knows  if  they  follow  a  presidential  race, 
there  are  some  States  candidates  tend  not  to  go  into  because  of  the 
population,  size.  And  if  they  are  going  after  votes,  they  go  to  cer- 
tain States.  Interesting  that  these  States  are  fringe  States.  And  if 
you  take  a  look  at  most  of  the  other  States  that  are  moving  signifi- 
cantly in  the  reform  area,  they  are  also  populace  States.  They  are 
the  States  where  the  people  are. 

To  talk  about  a  timeframe  of  requiring  all  50  States  to  meet 
some  set  standard  does  not  make  a  lot  of  sense  to  me  if  a  State 
has  a  State  legislature  that  meets  6  weeks  out  of  a  year  and  that, 
coincidentally,  also  has  one  representative  to  the  national  legisla- 
ture. 

It  seems  to  me  that  our  job  will  be  to  put  a  structure  in  place 
which  will  be  grabbed  at  by  a  number  of  States  who  are  looking 
for  things  to  hang  on  to  in  terms  of  uniformity,  especially  in  terms 
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of  financing,  in  terms  of  a  benefit  structure,  and  that  we  can  allow 
this  within  a  reasonable  timeframe,  and  then  take  a  look  at  where 
the  problems  are. 
And  the  problems  will  be  those  States  which  currently  have  prob- 


health  care,  regardless  of  what  it  is  and  where  it  is.  They  have  fun- 
damental problems  that  are  not  going  to  be  addressed  by  this  kind 
of  a  system. 

I  think  for  us  to  talk  about  a  framework  in  which  people  are  not 
going  to  respond — the  States  are  ahead  of  us  right  now.  They  are 
going  to  continue  to  be  ahead  of  us.  We  need  to  provide  the  feder- 
ally necessary  structure  of  financing  and  uniformity  and 
enablement  in  areas  that  they  can  then  continue  to  move  rapidly. 
And  within  5  years  all  this  will  be  behind  us. 

If  we  talk  about  mandating,  forcing  and  requiring  people  to  all 
pass  through  the  same  conceptual  structure  to  get  a  uniformity 
that  is  not  necessarily  wanted  or  desired,  we  will  only  slow  down 
and  prolong  our  effort  to  provide  health  care  to  all  Americans. 

Mr.  Helms.  You  are  right  about  the  sequencing  of  these  state 
legislatures,  when  they  come  into  session.  I  think  it  will  require  a 
2  to  3  year  timeframe  so  these  legislatures  can  enact  necessary  en- 
abling legislation.  They  are  already  anticipating  what  this  national 
Government  is  likely  to  do,  and  they  are  already  beginning  to  try 
to  move  toward  what  they  think  the  national  consensus  is  going  to 
be. 

By  looking  at  the  most  recent  plans  enacted  in  Washington  State 
and  Florida,  and  even  some  of  the  reforms  that  have  recently  been 
enacted  in  Maryland,  you  see  they  are  anticipating  where  a  na- 
tional Government  is  going,  and  they  are  doing  what  they  think  po- 
litically they  can  do. 

So  I  think,  in  summary,  you  are  right  that  we  cannot  leave  some 
of  these  States  behind.  I  am  arguing  though,  for  them,  you  are 
going  to  have  to  set  very  clear  guidance  so  they  know  where  they 
are  going,  and  you  will  have  to  put  some  assistance  in  there.  We 
treat  the  States  as  though  they  are  equal,  but  having  worked  with 
New  York  State  and  North  Dakota — and  no  aspersions  meant  to 
the  staff  in  North  Dakota,  but  it  is  a  different  capacity  there.  It  is 
much  smaller.  The  technical  skills  are  not  what  they  are  in  New 
York  State. 

Mr.  McDermott.  Mr.  Chairman,  may  I  ask  a  clarifying  ques- 
tion? 

Chairman  Stark.  Certainly. 

Mr.  McDermott.  One  of  the  things  we  were  struggling  with  in 
the  single-payer  bill  was  what  role  the  States  should  have.  And  you 
are  suggesting  one  way  to  get  things  moving  if  the  Federal  Govern- 
ment collects  the  money  is  to  provide  an  incentive  to  the  States. 
So  we  struggled  with  the  question  of  maintenance  of  effort,  and  we 
set  an  arbitrary  15  percent  match  to  come  from  the  State  level, 
since  that  was  about  what  was  spent  on  Medicaid  by  States  across 
the  Nation. 

Can  you  comment  a  little  about  that  whole  question  about  what 
States  ought  to  be  required  to  put  into  the  State  pot? 

Mr.  Helms.  I  will  ask  you  to  ask  Anya  and  Mary  Jo,  who  will 
follow  me,  but  they  accept  the  idea  maintenance  of  effort  as  a  rea- 
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sonable  expectation  from  the  national  Government.  I  think  the 
States  generally  accept  that,  but  you  can  ask  them  because  they 
have  been  working  with  the  State  governments  in  assessing  what 
ought  to  be  their  financial  responsibility. 

Mr.  Thomas.  If  we  are  going  to  get  into  the  sensitivities  of  plans, 
national  uniformity  and  finances,  at  least  from  this  gentleman,  it 
was  necessarily  assuming  the  Federal  Government  was  going  to 
collect  it.  There  are  a  number  of  ways  in  which  the  Federal  Gov- 
ernment can  make  a  decision  which  is  uniform  on  all  people  short 
of  requiring  them  to  pay  the  Federal  Government  and  have  the 
Federal  Government  disburse. 

Mr.  McDermott.  I  was  not  making  a  final  decision.  I  was  just 
talking  about  the  decision  made  at  the  Federal  level  about  now 
much  money  the  Feds  would  acknowledge  and  how  much  the 
States  had  to  acknowledge  as  their  present  contribution  to  health 
care. 

Mr.  Thomas.  And  the  mechanics  of  how  that  is  done  between 
them? 

Mr.  McDermott.  Yes.  Some  States  are  spending  more  than  oth- 
ers and  would  like  to  get  out  of  it,  so  that  is  what  we  are  struggling 
with. 

Mr.  Thomas.  Others  are  not  spending  as  much  as  they  should, 
and  we  would  like  to  get  them  more  involved. 
Mr.  McDermott.  Of  course. 

Chairman  Stark.  If  there  are  no  further  inquiries,  I  would  like 
to  thank  you  very  much.  I  am  sure  we  will  have  some  chance  to 
discuss  this  further  as  this  whole  health  care  issue  unwinds. 

Our  next  panel  will  be  comprised  of  witnesses  from  the  States  of 
Hawaii,  Florida,  Minnesota,  Vermont,  Washington  and  Maryland. 
One  of  the  representatives  with  us  this  morning  is  an  elected  offi- 
cial, and  I  would  yield  to  the  distinguished  gentleman  from  Wash- 
ington for  an  introduction. 

Mr.  McDermott.  Thank  you,  Mr.  Chairman.  It  is  a  distinct 
honor  to  introduce  Senator  Janice  Niemi  from  the  State  of  Wash- 
ington. She  has  worked  as  a  lawyer  and  then  as  a  superior  court 
judge  and  then  chose  to  enter  the  legislature,  which  shows  the  good 
choices  she  can  make.  She  has  been  everywhere  but  finished  in  the 
best  place  and  is  actively  involved  in  the  health  care  reform  efforts 
in  the  State  of  Washington.  And,  most  importantly,  when  I  left  the 
State  legislature  she  took  my  seat  in  the  Senate. 

So  I  would  extend  a  warm  welcome  to  Janice.  She  is  very  knowl- 
edgeable, has  been  involved  in  it  for  a  long  time,  and  I  thank  her 
for  giving  her  perspective  on  the  politics  of  the  State. 

Chairman  Stark.  Ben  Cardin. 

Mr.  Cardin.  Mr.  Chairman,  I  would  like  to  welcome  John 
Colmers.  The  members  of  this  committee  have  heard  me  mention 
many  times  the  unique  Maryland  all-payer  rate  system  for  hospital 
care.  The  truth  is  that  the  success  of  our  program  has  really  been 
because  of  the  quality  of  the  people  who  have  led  our  Health  Serv- 
ices Cost  Review  Commission.  In  its  20-year  history  I  think  we 
have  only  had  three  executive  directors,  and  Mr.  Colmers  has  done 
an  outstanding  job  in  heading  that  commission  in  our  State  of 
Maryland,  and  we  are  all  proud  of  the  work  John  has  performed. 


628 

I  also  see  Stan  Lustman  here,  and  others  in  our  State,  who  have 
been  very  helpful  in  providing  the  professionalism  to  make  sure 
that  our  system  works. 

Chairman  Stark.  Mr.  Thomas. 

Mr.  Thomas.  Mr.  Chairman,  I  want  to  welcome  Dr.  Sybinsky.  I 
have  not  had  a  chance  to  look  at  Hawaii's  health  care  system  and 
am  anxious  to  go  out. 

Chairman  Stark.  Dr.  Sybinsky,  welcome. 

Mr.  Douglas  Cook  is  the  director  of  the  Florida  Agency  for  Health 
Care  Administration,  and  I  want  to  welcome  you  to  the  committee. 

Miss  Mary  Jo  O'Brien,  deputy  commissioner  of  the  Minnesota 
Department  of  Health.  We  are  pleased  to  have  you  with  us. 

Miss  Anya  Rader,  deputy  chief  of  staff  for  Governor  Howard 
Dean,  who  is  a  physician,  is  representing  the  State  of  Vermont. 

I  think  that  all  of  the  witnesses  probably  heard  in  my  opening 
statement,  the  issues  that  I  asked  you  to  address,  and  we  will  have 
you  go  down  the  line  and  sort  of  summarize  perhaps  those  areas 
in  which  your  State  feels  you  have  unique  features  in  a  particular 
area  or  in  which  you  might  differ  with  the  previous  witness's  com- 
ments about  what  the  States  should  do  and  the  Federal  Govern- 
ment should  do. 

And,  as  a  matter  of  comity,  we  would  ask  Senator  Niemi  to  pro- 
ceed first  and  then  follow  up  in  the  order  as  you  appear  on  the  wit- 
ness list.  Senator. 

STATEMENT  OF  HON.  JANICE  NIEMI,  WASHINGTON  STATE 

SENATOR 

Ms.  NlEMl.  Thank  you,  Chairman  Stark,  committee  members. 

My  comments  may  be  slightly  different.  Since  I  am  the  only  poli- 
tician on  this  panel  I  think  that  I  will  talk  about  health  care  re- 
form more  from  a  political  angle. 

I  appreciate  Congressman  McDermott's  remarks.  I  could  give  the 
same  kinds  of  remarks  for  Congressman  McDermott. 

I  have  been  in  this  health  care  business  for  about  11  years,  and 
I  have  authored  some  bills  I  thought  were  wonderful  ideas  and 
great  reform,  a  high-risk  pool  among  other  things,  and  they  ended 
up  being  Band-Aids.  I  guess  that  is  why  I  feel  strongly  about  a 
whole  reform  system. 

I  have  given  a  statement  which  I  hope  answers  all  of  Chairman 
Stark's  questions  and  gives  a  history  of  health  care  reform  in  our 
State.  And  I  stand  by  that  statement  except  that  I  think  that  the 
word  consensus  crept  in  there,  and  I  would  like  to  note  that  we 
need  a  lot  of  resolve  and  we  need  a  lot  of  work  and  we  need  com- 
promises to  get  health  care  reform,  but  the  word  consensus  gives 
the  group  a  blackball,  and  we  have  to  recognize  the  fact  we  cannot 
do  it  with  consensus. 

I  would  also  like  to  talk  a  little  about  why  we  ended  up  with  an 
employer  pay  system.  In  1990,  we  set  up  a  very  good  commission 
that  came  up  with  some  recommendations  that  our  legislation  was 
based  on,  and  that  commission  voted  by  a  very  narrow  margin,  8 
to  7,  to  have  a  residency-based  system.  And  tne  reason  it  was  so 
narrow  was  because  everyone  was  so  concerned  about  the  political 
ramifications  of  a  residency-based  system  as  opposed — or  a  single- 
payer  as  opposed  to  an  employer-based. 
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Our  State  House  of  Representatives,  which  was  Democratic  both 
in  1991  and  1992,  passed  major  health  care  reform  legislation 
based  upon  a  residency-based  system.  That  was  killed  in  the  Sen- 
ate for  2  years.  Both  the  Senate  and  the  House  are  now  Demo- 
cratic, although  this  is  a  somewhat  bipartisan  effort  that  you  are 
seeing. 

I  am  involved,  although  I  have  always  been  in  favor  of  a  resi- 
dency-based system,  I  think  as  much  as  anything  because  of  Lyn- 
don Johnson's — President  Johnson's  remark  about  better  to  have 
somebody  inside  the  tent.  And  I  feel  very  comfortable  with  this  leg- 
islation that  we  passed.  I  think  it  is  a  framework.  Although  it  is 
employer-based  system,  I  think  it  is  a  framework  that  can  do  any- 
thing. 

Yes,  we  have  coverage  for  everyone  by  1999,  although  I  think  it 
is  going  to  be  very  difficult  for  many  of  the  reasons  that  are  al- 
ready stated.  Yes,  we  have  specific  policies  and  programs  for  uni- 
versal access.  We  are  assuming  universal  access.  And,  yes,  we  did 
raise  some  revenue,  although  the  revenue  went  to  expand  probably 
Congressman  McDermott's  biggest  contribution  to  our  health  care 
which  was  a  basic  health  plan,  that  is  a  plan  of  State  subsidization 
for  the  working  poor.  They  pay  some  also,  and  we  expanded  that. 

I  think  everyone  got  a  little  dewy-eyed  about  children,  so  we  ex- 
panded it  a  lot  more  by  using  most  of  the  money  for  a  Medicaid 
match  for  children.  And  we  are  not  really  getting  into  the  sticky 
problems. 

We  did  some  other  things  in  the  bill  that  I  think  are  important 
and  I  would  recommend  and  that  is  we  pulled  in,  or  at  least  men- 
tioned, labor  and  industry.  I  think  it  is  important  to  do  what 
Garamundi  is  doing  in  California  with  its  24-hour  plan,  and  that 
is  to  realize  that  health  care  is  health  care,  and  eventually  we  are 
going  to  have  to  pull  in  workers  comp  and  not  have  that  double 
system,  and  it  should  help  employers,  too. 

But  we  did  make  a  promise  to  all  the  workers  in  this  country 
that  there  would  be  no  copay  and  there  would  be  no  payment  at 
all  for  an  injury  on  the  job,  and  that  is  a  detail  that  is  tough  to 
work  out,  and  we  have  to  live  up  to  that  commitment. 

We  also  made  a  small  dent  in  our  bill  to  take  care  of  personal 
injury  coverage  which  is  another  overlap.  We  didn't  get  too  far.  Our 
friends,  the  trial  lawyers,  didn't  want  too  much,  but  I  think  we 
took  care  of  first  party  coverage.  We  had  a  lot  of  fail-safes  in  the 
bill.  If  we  don't  get  an  ERISA  waiver,  and  I  cannot  emphasize  how 
important  that  is,  and  I  don't  think  we  will,  then  we  have  a  fea- 
sibility plan  for  residency-based  system,  and  we  are  prepared  to 
swing  into  that. 

Lawyers  disagree.  I  am  a  lawyer,  and  I  disagree  with  a  lot  of 
other  ones  on  whether  a  residency-based  system  would,  in  fact,  get 
around  ERISA.  I  believe  it  would.  We  have  a  very  good  west  coast 
law  firm  which  has  given  us  a  memorandum — gave  the  commission 
a  memorandum — and  it  was  convincing  to  them  that  we  can,  in 
fact,  if  we  have  a  residency-based  system  not  have  to  be  as  con- 
cerned about  ERISA.  And  I  think  the  prior  speaker  said  something 
about  that. 

We  made  a  lot  of  compromises.  The  employer  base  was  one. 
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I  want  to  mention  some  of  the  things  we  didn't  solve.  We  kicked 
ahead,  and  every  time  we  looked  into  these  things,  we  did  not  solve 
them.  You  come  up  with — the  problem  with  under  an  employer- 
based  system,  you  really  cannot  solve  it.  We  cannot  solve  small 
businesses.  I  don't  know  what  we  will  do  about  that.  In  fact,  we 
excluded  migrant  and  seasonal  workers,  and  that  was  somewhat  of 
a  tragedy. 

We  cannot  deal  with  cost  containment  without  pulling  everybody 
in.  The  50  percent  of  our  State  that  we  will  be  covering  include  the 
indigent,  they  include  the  people  we  subsidize,  they  include  Medic- 
aid, some  Medicare  subsidies.  And  the  businesses  who  will  benefit 
from  this  and  who  possibly  will  be  able  to  hire  healthier  workers 
will  benefit  and  won't  help  us  with  cost  controls. 

I  realize  the  red  light  is  on.  I  would  like  to  just  do  a  little  

Chairman  Stark.  Why  won't  they  help  you  with  cost  controls?  I 
am  missing  something. 

Ms.  Niemi.  By  large  purchasing  we  will  be  driving  down  costs. 
We  will  be  mating — the  State  will  have  a  benefit  package.  We  do 
have  a  uniform  benefit  package,  and  they  can  bargain  for  supple- 
mental benefits.  They  will  benefit  from  all  of  that,  but  we  won't 
benefit  from  

Chairman  Stark.  They  won't  pay  any  of  their  savings.  We  run 
into  that,  too. 

Ms.  Niemi.  Right. 

Mr.  Thomas.  Senator,  you  said  you  were  a  politician,  so  you 
know  what  those  lights  are  for.  Most  of  our  witnesses  do  not.  So 
pretend  you  are  not  a  politician.  You  are  the  last  panel,  so  go 
ahead  and  make  your  points  and  don't  pay  too  much  attention  to 
the  light  in  front  of  you. 

Ms.  Niemi.  All  right. 

We  had  a  lot  of  tough  issues.  Everybody  wants  in.  The  chiroprac- 
tors want  in.  The  massage  therapists  want  in.  I  think  we  did  a 
pretty  good  job  of  making  our  benefit  package  somewhat  loose.  We 
have  a  strong  commission,  and  they  will  decide  what  that  benefit 
package  is.  If  people  can  contribute  to  our  health  care  they  will  be 
in.  No  one  was  specifically  excluded. 

You  can  or  cannot  get  a  plan  with  dental  care.  Mental  health  is 
always  sticky,  and  I  think  we  kicked  that  to  the  commission.  I 
think  they  will  do  a  good  job.  We  provided  for  Medicare,  two  Medi- 
care supplement  options,  either  with  prescription  drugs  or  without, 
and  I  think  we  can  deliver  on  that. 

Research  is  not  in.  We  have  a  big  research  facility,  and  they  real- 
ly wanted  in.  We  will  have  to  take  a  look  at  that  later  on. 

We  don't  have  enough  primary  care  providers.  We  set  up  a  sys- 
tem to  try  to  make  the  universities  graduate  a  certain  number  in 
a  certain  number  of  years.  They  were  not  happy  about  it,  but  that 
is  one  of  the  things. 

I  want  to  talk  a  little  about  the  politics  of  this,  though.  We  got 
a  big  onslaught.  The  reason  we  went  to  an  employer-based  system 
was  because  the  Governor,  the  Chairman,  Senator  Talmadge,  who 
did  a  wonderful  job  in  passing  this  bill,  all  believed  that  the  way 
to  do  this  politically  and  the  way  to  get  business  involved  was  to 
have  an  employer-based  system,  knowing  that,  of  course,  most  of 
the  larger  employers  would  not  be  covered  by  it. 
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That  did  not  happen.  In  fact,  they  contributed  at  the  end  to  prob- 
ably the  biggest  political  onslaught  that  I  have  witnessed  in  11 
years.  Television  and  radio  and  newspaper  ads  and  phone  calls  to 
try  to  stop  it,  but  everyone  wanted  health  care  reform,  and  I  think 
that  that  translated  into  people  trying  to  get  more  perks  for  other 
people,  but  it  did  not  stop  it. 

But  we  did  have  cooperation.  We  had  a  lot  of  cooperation  from 
physicians.  One  of  the  Republican  conference  committee  members 
is  a  physician,  Dr.  John  Moyer  and  he  contributed  a  great  deal. 
Even  voted  for  the  bill.  Did  a  lot  for  rural  health,  that  kind  of 
thing. 

The  medical  association  officially  probably  did  not  endorse  but 
unofficially  were  very  helpful. 

Lawyers  had  some  problems  with  it,  both  defense  and  trial  law- 
yers, but  in  the  long  run  they  were  helpful. 

The  hospitals  went  along  and  were  a  big  help  in  passing  this. 

The  large  businesses  fought  it,  as  I  said,  and  the  small  busi- 
nesses fought  it,  with  legitimate  reasons,  and  really  they  are  the 
stickiest,  thorniest  problems. 

And,  yes,  we  are  going  to  have  a  study,  and,  yes,  we  are  going 
to  try  to  handle  it.  And  we  did  things  like  set  up  a  pool  to  subsidize 
them,  talked  about  tax  breaks,  did  a  lot  of  things.  But  every  time 
you  get  into  something  like  that  you  realize  that  universal — that 
a  residency-based  system  is  the  only  thing  you  can  do  to  deal  with 
that. 

Chairman  Stark.  Thank  you. 
[The  prepared  statement  follows:] 


632 


STATEMENT  OF  WASHINGTON  STATE  SENATOR  JANICE  NIEVfl 
TO  THE  COMMITTEE  ON  WAYS  AND  MEANS,  SUBCOMMITTEE  ON  HEALTH 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 
8  JUNE  1993 

RAYBURN  HOUSE  OFFICE  BUILDING  ROOM  B-318 
WASHINGTON,  D.C. 

Good  morning  Chairman  Stark  and  members  of  the  committee.  Thank  you  for  the  invitation  to 
testify  today  on  Washington  State's  efforts  to  confront  one  of  the  most  vexing  problems  facing 
our  economy  and  our  nation  -  containing  health  care  costs,  while  distributing  needed  care  to  all. 

I  bring  you  greetings  from  the  Chairman  of  the  Washington  State  Senate  Health  and  Human 
Services  Committee,  Senator  Phil  Talmadge;  prime  sponsor  and  a  principal  force  for  passage 
of  our  1993  health  care  reform  package.  His  efforts,  together  with  those  of  Senate  Majority 
Leader  Marc  Gaspard,  their  House  counterparts,  Health  Care  Committee  Chairman  Dennis 
Deli  wo,  and  House  Speaker  Brian  Ebersole,  combined  with  those  of  our  energetic  Governor 
Mike  Lowry  to  overcome  significant  resistance  and  bring  about  this  major  legislative  change. 
I  was  pleased  to  serve  as  a  member  of  the  conference  committee  which  produced  the  final 
version  of  the  Washington  Health  Services  Act  of  1993. 

As  an  eleven  year  veteran  of  the  state  legislature  in  Washington,  and  an  active  participant  in 
health  care  reform  efforts  during  all  of  those  years,  I  am  eager  to  provide  any  help  I  can  as  you 
move  the  nation  across  the  very  fundamental  public  policy  thresholds  we  must  cross  to  reform 
health  care.  In  my  time  with  the  legislature,  I  have  experimented  with  a  high  risk  pool  for 
uninsurable  persons,  with  more  aggressive  health  care  purchasing  by  the  state,  with  endless 
Medicaid  expansions  and  experiments,  with  reform  of  our  state's  mental  health  system  and,  as 
the  Ranking  Senate  Minority  member  on  the  budget  for  several  years,  with  using  that  process 
to  contain  costs  and  assure  access. 

All  of  this  tinkering  with  federal  and  state  programs  has  taught  me  that  only  a  fundamental 
redefinition  of  the  government's  role  in  health  care  can  contain  costs  and  assure  universal  access. 

To  explain  that  conclusion,  I  want  to  summarize  our  state's  experience  with  the  health  care 
crisis,  describe  the  problem  as  we  view  it,  say  a  bit  about  the  politics  we  encountered,  and 
finally  summarize  the  key  elements  of  the  Washington  Health  Services  Act  of  1993. 

In  my  view,  this  debate  is  about  the  extent  to  which  efficient  and  cost  effective  treatments  to 
prevent  illness  and  injury  and  to  treat  disease  are:  a)  a  public  good  to  be  assured  through 
government  intervention,  b)  a  commodity  to  be  bought,  sold  and  distributed  as  an  optional 
benefit  to  those  of  means,  or  c)  compensation  for  work,  given  only  to  those  whose  employers 
are  enlightened  enough  to  look  after  the  health  of  their  work  force. 

Washington  State's  legislation  assumes  that  a  minimum  level  of  health  services  is  a  public  good, 
and  that  providing  cost  efficient  universal  access  amounts  to  a  simple  updating  of  the 
government's  traditional  role  of  protecting  and  promoting  public  health.  This  assumption  drives 
the  need  for  major  reform  not  only  of  the  financing  and  payment  systems  for  health  services, 
but  also  of  the  substance  of  health  services  themselves. 

WRESTLING  WITH  THE  MONSTER  —  20  YEARS  OF  BAND-AIDS 

Like  most  states,  Washington  struggled  with  health  care  costs  as  far  back  as  the  early  1970s. 
We  were  among  the  first  to  establish  a  hospital  rate  setting  commission.  This,  along  with 
health  planning  and  certificate  of  need  was  intended  as  a  first  waive  assault  on  costs.  It  was 
to  be  followed  by  additional  federal  and  state  policy  to  assure  access  and  to  contain  costs. 

Instead  by  1983,  we  found  our  Hospital  Commission  only  partially  successful,  because,  among 
other  reasons,  hospitals  had  begun  "unbundling"  their  services  from  the  hospital  umbrella  to 
avoid  rate  regulation.  This  gave  us  our  first  look  at  how  elastic  and  evasive  the  health  system 
can  be.  We  found  health  planning  and  certificate  of  need  captured  by  the  health  care 
establishment.  And  we  found  no  significant  moderation  in  costs. 
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Enter  the  era  of  competition  in  health  care.  In  1984,  we  strengthened  our  Hospital 
Commission  and,  to  foster  an  emerging  interest  in  competition,  we  allowed  discounts  from  state 
set  hospital  rates.  By  now,  charity  care  had  come  to  be  seen  as  a  major  source  of  cost  shifting 
between  the  public  and  private  sectors.  So  we  resolved  to  develop  a  program  to  finance  more 
rationally  care  for  the  growing  number  of  people  who  seemed  to  be  turning  up  in  hospital 
emergency  rooms  with  no  health  insurance. 

Also,  during  this  time,  we  began  watching  our  own  state  government's  health  care  purchasing 
practices  more  closely.  We  discovered  that  we  could  moderate  the  effects  of  rampant  health 
care  inflation  on  the  state  budget  by  becoming  a  more  aggressive  purchaser  of  health  care  for 
state  employees,  through  the  Medicaid  program,  in  our  industrial  insurance  program  and 
elsewhere.  We  did  this  by  establishing  a  consolidated  state  Health  Care  Purchasing  Authority, 
by  encouraging  managed  care  in  the  Medicaid  program,  by  mandating  utilization  review  in  the 
medical  aid  fund  of  industrial  insurance  and  by  employing  other  cost  control  strategies. 

By  the  late  1980s,  we  began  to  see  the  results  of  these  efforts.  We  had  made  modest  inroads 
in  cost  increases  for  some  publicly  funded  care.  But  we  began  to  see  dramatic  increases  in  the 
numbers  of  working  people  without  health  insurance  as  small  businesses  were  pushed  out  of  the 
market.  Hospital  discounts  enabled  more  aggressive  purchasing  by  government  and  big 
business.  However,  this,  coupled  with  the  insurance  industry's  efforts  to  make  health  insurance 
affordable  for  low  risk  groups  through  various  market  segmentation  devices  meant  that  small 
businesses  were  paying  much  more  than  larger  firms  for  comparable  coverage.  They  could  not 
afford  it,  and  as  they  dropped  out  or  cut  back,  we  faced  an  estimated  17%  of  our  population 
with  no  health  insurance  in  1986. 

To  begin  dealing  with  this,  in  1987,  under  the  creative  and  very  able  leadership  of  then  state 
Senator,  now  Congressman  Jim  McDermott,  we  established  the  Basic  Health  Plan.  It  provided 
a  basic  package  of  health  benefits  through  managed  care  to  some  20,000  low  income,  working 
families.  Ultimately  this  program  would  serve  as  the  basis  for  expanding  subsidized  care  under 
our  1993  health  care  reform  scheme. 

In  addition,  we  responded  to  the  reduction  in  benefits  and  exclusion  of  many  dependents  from 
the  private  insurance  market  by  taking  advantage  of  virtually  every  optional  expansion  in  the 
Medicaid  program  available.  We  expanded  access  to  pre-natal  and  maternity  services,  provided 
more  mental  health  treatment,  expanded  screening  and  treatment  for  children  through  the  Early, 
Periodic,  Screening,  Diagnosis  and  Treatment  program,  expanded  personal  care  for  the 
chronically  disabled,  expanded  case  management  and  other  services  for  persons  with  AIDS, 
expanded  eligibility  for  medical  care  for  children  and  more. 

By  1990  it  was  clear  that  we  had  reached  the  limits  of  our  state's  ability  to  expand  coverage  and 
to  also  continue  to  absorb  rampant  health  care  spending  increases.  From  1980  to  1990  our 
state's  public  and  private  health  care  bill  increased  by  153%  while  per  capita  income  increased 
only  about  half  that  (75%).  And  we  still  had  11%  to  14%  of  our  citizens  with  no  health 
insurance.  The  Boeing  Company,  our  state's  largest  private  employer,  announced  that  their  10 
year  projection  for  health  care  spending  showed  they  would  spend  in  excess  of  $19,000  per 
employee  by  the  year  2000  unless  change  occurred. 

In  1990  we  established  a  study  commission  to  recommend  a  more  comprehensive  solution  to 
these  problems.  The  17  member  body  empaneled  some  32  of  our  state's  top  experts  in  health 
care  and  involved  no  less  than  1500  of  our  citizens  in  an  exhaustive  two  year,  public  study  effort 
which  not  only  documented  our  dilemma,  but  also  provided  some  unique  insight  into  its  nature. 
The  Commission  completed  its  work  in  December  1992  with  a  report  containing  no  less  than  75 
recommendations  for  fundamental  reform  of  our  health  care  financing,  payment  and  delivery 
system.  This  effort,  established  the  intellectual  base  for  health  care  reform. 

As  this  study  process  was  reaching  its  preliminary  conclusions,  the  Democratic  state  House  of 
Representatives  passed  health  care  reform  based  upon  a  residency  based  model  in  1991  and 
1992.  In  both  years,  the  bill  was  killed  by  the  Republican  Senate. 

Finally,  this  year  legislative  policy  was  enacted  with  passage  of  the  Washington  Health  Services 
Act  of  1993.  For  those  who  may  be  interested  several  copies  of  this  report,  the  legislation  and 
some  explanatory  material  have  been  given  to  your  staff. 
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THE  PRESENT  WASHINGTON  SOLUTION  —  PROGRESS  IF  NOT  PERFECTION 

Having  understood  all  of  this,  our  state's  Health  Care  Commission  recommended  that  the  state 
adopt  a  far  more  unified,  rational  and  publicly  oriented  health  care  system.  We  adopted  most 
of  their  recommendations  in  our  recently  passed  legislation.  For  the  most  part,  I  feel  the 
reforms  represent  a  sincere  effort  to  marry  the  benefits  of  personal  choice  and  private  initiative 
with  the  efficiencies  and  protection  of  standardized,  and  publicly  regulated  enterprise.  But  we 
failed  to  embrace  what  I  think  is  a  central  Commission  recommendation. 

By  a  narrow  one  vote  margin,  the  Commission  recommended  that  we  establish  a  single  state 
sponsor  to  collect  needed  revenue  and  to  fund  our  citizen's  choices  of  competing,  publicly 
regulated  insurance  plans.  The  rationale  was  simple.  A  single  sponsor  could  more  efficiently 
collect  and  distribute  funds.  It  could  more  efficiently  level  inequities  resulting  from  age, 
geography,  family  structure,  medical  condition  and  other  factors.  It  could  provide  a  more 
visible,  more  publicly  accountable  mechanism  for  a  social  decision  on  the  allocation  of  resources 
for  health  care.  And  a  residency  based  system  would  not  be  subject  to  ERISA. 

In  my  view,  the  residency  based  system  recommendation  failed  political,  not  policy  muster  in 
our  state  legislature. 

As  it  happened,  we  found  it  very  difficult  to  craft  a  seamless  system  based  on  a  patchy  and 
deteriorating  commitment  by  employers  to  hire  full  time  workers,  much  less  to  provide  them 
adequate  health  insurance.  Handling  job  changes  and  moves  was  very  difficult,  as  were  part 
time,  temporary  and  seasonal  workers.  In  fact,  we  excluded  most  seasonal  workers,  at  least  for 
now. 

But  the  prevailing  view  this  year  in  our  Washington  was  that  employers  wanted  a  role  in 
managing  health  benefits,  and  that  their  participation  would  help  satisfy  the  private  sector's 
desire  to  control  financing  more  directly.  Some  felt  business  is  better  equipped  to  contain  costs 
than  government.  Others  were  frightened  by  the  prospect  of  the  tax  increase  it  would  have  taken 
to  transfer  all  employer  premium  payments  to  the  state  treasury.  It  would  have  doubled  our 
annual  state  budget  overnight.  Politically  it  was  hoped  that  an  employer  based  system  would 
bring  cooperation  from  the  private  sector;  this  did  not  happen. 

It  remains  to  be  seen  whether  business  will  take  their  role  as  prudent  purchaser  seriously  under 
our  managed  competition  scheme.  And  if  they  do,  some  wonder  whether  the  result  will  be  the 
kind  of  cost  control  we  all  seek. 

But  for  now,  we  have  embraced  the  notion  of  employer  based,  managed  competition  on  the 
theory  that  competitive  incentives  will  drive  costs  down.  Failing  that,  we  have  premium  caps 
and  managed  care.  Failing  needed  Congressional  permission  to  override  ERISA  and  implement 
our  employer  based  plan,  our  legislation  directs  consideration  of  a  residency  based  system. 

In  my  view,  the  purpose  of  health  reform  should  determine  the  debate  between  employer  based 
health  care  and  a  residency  based  system.  If  our  goal  is  to  make  efficient  use  of  resources  to 
maintain  and  promote  our  health,  a  single  financing  structure  for  at  least  proven  effective 
services  seems  most  wise.  If  this  requires  uncoupling  health  care  from  employment,  perhaps 
we  should.  But  that  will  take  far  more  resolution  about  our  purpose,  and  far  broader  consensus 
on  the  point  than  we  had  this  year  in  our  state. 

As  we  seek  to  work  with  you  on  our  needed  exemption  from  ERISA,  we  shall  both  leam  more 
about  our  society's  readiness  to  dissociate  health  benefits  from  compensation  for  work.  In  that 
process,  I  fear  we  may  all  be  reminded  too  often  what  we  learned  in  Washington  state  this  year  - 
~  ours  is  the  art  of  the  possible. 

OVERVIEW  OF  THE  WASHINGTON  HEALTH  SERVICES  ACT  OF  1993 

Goals  and  Purpose.  The  new  Washington  law  seeks  to  redirect  the  substance  and  distribution 
of  health  services  in  the  state  using  a  system  of  public  mandates,  public  regulation  of  the  private 
health  insurance  and  provider  systems,  aggressive  public  and  private  purchasing  strategies  and 
public  subsidies  for  those  of  modest  means. 
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The  legislation's  central  purposes  are  1)  to  stabilize  health  service  costs  by  keeping  rates  of 
increase  similar  to  rates  of  increase  in  personal  income,  2)  to  assure  access  to  essential  services 
for  all  residents,  and  3)  to  improve  the  public's  health. 

The  legislation  will  accomplish  these  purposes  by  a)  re-regulating  health  insurance  in  the  public 
interest,  b)  requiring  all  state  residents,  all  employers  and  state  government  to  purchase  or 
subsidize  the  purchase  of  a  uniform  package  of  effective  health  benefits  for  no  more  than  a 
maximum,  community  rated  premium,  and  c)  providing  for  the  expansion  of  core  public  health 
functions. 

The  Regulatory  Structure.  Under  the  terms  of  the  Act,  a  full  time,  five  member  Health 
Services  Commission  will  determine  the  specific  scope  and  duration  of  benefits,  and  will  set  a 
maximum  premium  for  a  legislatively  outlined  uniform  benefit  package.  In  addition  they  will 
prescribe  a  series  of  regulations  to  govern  certified  health  plans. 

By  July  1995,  only  certified  health  plans  may  offer  the  uniform  benefit  package.  Certified 
health  plans  will  be  regulated  through  the  state  Insurance  Commissioner  and  must  adhere  to  a 
comprehensive  set  of  regulations  to  contain  costs  and  ensure  access.  These  include  accepting 
open  enrollment,  prohibiting  balance  billing,  accepting  only  pre-paid,  capitated  payments, 
offering  the  uniform  benefit  package  on  a  community  rated  basis,  abandoning  a  variety  of 
medical  risk  isolation  and  avoidance  strategies  such  as  medical  underwriting  and  exclusions 
based  on  pre-existing  conditions,  conforming  to  uniform  claims  processing,  billing,  payment  and 
data  collection  standards  and  more. 

Employers  of  more  than  7,000  Washington  residents  can  self  insure,  but  their  plans  would  have 
to  offer  at  least  the  uniform  benefit  package  for  no  more  than  the  maximum  premium  and  would 
have  to  meet  most  of  the  other  standards  which  apply  to  certified  health  plans. 

The  Premium  Cap.  Once  the  maximum  premium  is  established,  the  legislation  contains  specific 
limitations  on  the  rate  at  which  it  may  increase  from  year  to  year.  In  essence,  the  rate  of 
increase  is  capped  and  driven  down  at  the  rate  of  2  percentage  points  per  year  until  it  tracks  with 
the  5  year  rolling  average  increase  in  per  capita  income  in  our  state. 

The  Individual  Mandate  And  Supplemental  Benefits.  All  Washington  residents  must  be 
enrolled  in  a  certified  health  plan  by  July  1999,  and  must  purchase  at  least  the  uniform  benefit 
package  by  that  time.  Supplemental  benefits  may  be  insured  only  through  certified  health  plans. 
While  they  are  subject  to  prior  rate  approval  by  the  state  Insurance  Commissioner,  supplemental 
benefits  are  not  subject  to  the  premium  cap.  There  is  no  restriction  on  who  may  purchase 
supplemental  benefits.  They  may  include  any  service  or  level  of  service  not  included  in  the 
uniform  benefit  package. 

The  Employer  Mandate.  In  July  1995  employers  of  500  employees  or  more  must  offer  a 
choice  of  no  less  than  three  certified  health  plans  to  their  employees  and  must  pay  no  less  than 
50%  of  the  premium  of  the  lowest  priced  plan.  In  July  1996,  the  same  requirement  applies  to 
employers  of  more  than  100  employees.  In  July  1997,  all  employers  must  comply.  In  all  cases 
except  the  last,  employers  must  extend  coverage  to  employees'  dependents  within  twelve  months. 
For  employers  of  less  than  100,  this  deadline  is  extended  to  1999. 

Part  time  employees  and  some  seasonal  employees  are  included  within  the  employer  mandate. 
Employer  premium  shares  are  prorated,  based  on  hours  worked. 

However,  seasonal  workers  and  their  employers  in  the  agricultural  production  or  harvesting,  tree 
planting  or  harvesting,  and  food  processing  industries  are  exempt  from  the  terms  of  the  act 
pending  the  results  of  a  study  to  determine  how  best  to  include  them,  and  affirmative  action  by 
the  legislature. 

Mitigating  the  Impact  on  Some  Small  Businesses.  Among  our  most  difficult  political 
challenges  was  responding  to  the  concerns  of  small  businesses  who  do  not  now  meet  the 
minimum  insurance  requirements  contained  in  the  Act.  While  such  firms  are  a  minority  of 
businesses  employing  100  or  less  persons,  they  became  highly  vocal  in  their  opposition  to  the 
employer  mandate.  To  mitigate  the  impact  on  these  firms  we  1)  reduced  the  comprehensiveness 
and  cost  of  the  uniform  benefit  package,  2)  provided  that  no  less  than  $150  million  would  be 
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available  for  assistance  grants  to  qualifying  small  businesses  when  the  employer  mandate 
becomes  effective,  3)  required  a  small  business  impact  statement  to  be  submitted  prior  to  full 
implementation,  4)  authorized  a  recommendation  on  extending  a  business  tax  credit  for  small 
businesses  covering  dependents,  and  5)  made  a  special  low  cost  purchasing  option  available  for 
businesses. 

Health  Insurance  Purchasing  Cooperatives  (HEPCs),  Four  regional  HIPCs  are  established  as 
private,  member  controlled  organizations.  Each  must  serve  a  separate  geographic  area,  must 
offer  open  enrollment  to  any  resident  or  business  in  their  area  wishing  to  join  and  may  contain 
no  fewer  than  150,000  members.  HIPCs  may  not  bear  financial  risk  or  become  certified  health 
plans.  They  must  offer  all  certified  health  plans  (CHPs)  within  their  region  to  their  members, 
must  provide  consumer  oriented  information  on  CHPs  to  help  in  judgements  about  relative  price 
and  value,  must  provide  for  centralized  enrollment,  premium  collection  and  billing  and  serve  as 
an  ombudsman  for  HEPC  members. 

Industrial  Insurance  and  Personal  Injury  Protection.  Many  of  us  feel  that  there  are  savings 
in  eliminating  the  duplication  and  less  than  aggressive  management  of  several  public  and  private 
special  purpose  health  insurance  programs.  Accordingly,  the  Washington  legislation  requires 
a  plan  to  integrate  the  medical  aid  portion  of  our  state  industrial  insurance  program  with  certified 
health  plans,  provided  certain  conditions  are  met.  Among  these  conditions  is  keeping  the 
promise  that  there  will  be  no  out-of-pocket  costs  for  any  workplace  injury.  To  aid  in  developing 
the  plan,  pilot  projects  involving  managed  care  and  industrial  insurance  are  authorized. 

In  addition,  the  legislation  targets  the  duplication  in  health  coverage  which  may  exist  between 
certified  health  plans  and  property  and  casualty  insurance,  by  eliminating  coverage  for  first  party 
insureds  and  by  requiring  a  study  to  suggest  methods  of  integrating  other  coverage  with  that 
provided  by  CHPs. 

Consolidated  State  Purchasing.  The  legislation  seeks  to  build  on  our  state's  success  in 
consolidating  public  expenditures  for  health  services  in  a  single  state  health  care  purchasing 
authority.  Our  state  Health  Care  Authority  will  begin  purchasing  health  insurance  for  all  of  our 
state's  teachers  in  addition  to  state  employees  by  the  fall  of  1995.  Our  Basic  Health  Plan,  our 
community  clinics,  our  ferry  system  workers  and,  with  approval  of  necessary  federal  waivers, 
our  medical  assistance  program,  and  ultimately  perhaps  federal  medicare  program  expenditures 
may  all  be  brought  together  under  the  purchasing  authority  of  this  single  agent. 

Expanded  Options  for  Employers.  In  addition  to  the  ability  to  purchase  CHPs  directly,  or 
through  HIPCs,  employers  of  any  size  may  opt  to  purchase  the  state  brokered  Basic  Health  Plan 
(BHP)  to  meet  their  obligations  under  the  act.  If  this  option  is  selected  the  employer's  obligation 
is  limited  to  a  percentage  of  the  premium  based  on  the  average  cost  of  the  program  for  a  single 
adult. 

Expanded  Public  Subsidies.  The  state's  current  subsidized  program  providing  managed  care 
to  the  working  poor,  the  Basic  Health  Plan  (BHP),  will  be  expanded  to  include  an  estimated 
115,000  persons  by  July  1997.  Its  benefit  package  will  equal  the  uniform  benefit  package  in 
July  1995. 

In  addition,  the  legislation  provides  funds  to  expand  our  state's  Medicaid  program  through 
managed  care  to  all  our  children  whose  family  incomes  fall  below  200%  of  the  federal  poverty 
line.  This  will  expand  coverage  to  some  180,000  additional  children  in  our  state  by  1997. 

The  Uniform  Benefit  Package.  The  uniform  benefit  package  is  specified  in  the  legislation  to 
be  the  same  set  of  essential  services  now  provided  through  our  state's  Basic  Health  Plan,  with 
the  addition  of  prescription  drugs,  limited  mental  health  and  substance  abuse  treatment, 
children's  preventive  dental  care  and  reproductive  services.  The  BHP  package  contains  a  full 
range  of  preventive  services  and  health  screening  with  no  co-payment  requirement  in  addition 
to  inpatient  and  outpatient  care,  emergency  and  limited  long  term  care  services. 

Public  Health  Governance  and  Improvement.  Central  to  Washington's  reform  goals  is  the 
improvement  of  the  public's  health.  This  is  reflected  in  the  design  of  the  uniform  benefit 
package,  the  emphasis  on  preventive  interventions  and  in  many  other  areas.  But  none  is  more 
critical  than  the  financial  and  analytic  commitment  in  the  legislation  to  1)  provide  $25  million 
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for  targeted  as  well  as  general  infrastructure  improvements  in  the  system  of  state  and  local  health 
departments,  and  2)  the  requirement  for  a  detailed  plan  and  budget  for  public  health 
improvement  over  the  course  of  the  reform  effort.  This  effort  will  include  not  only  specific 
standards  for  the  core  functions  of  public  health,  but  a  determination  of  the  specific  percentage 
of  overall  health  spending  that  must  be  dedicated  to  public  health  efforts. 

Increased  Tax  Revenue.  Our  legislation  provides  gradual  increases  in  state  revenues  through 
the  end  of  the  decade  for  expansions  in  public  subsidies,  for  establishing  needed  regulatory 
mechanisms  and  for  modest  improvements  in  our  public  health  system.  This  is  accomplished 
by  increasing  taxes  on  cigarettes,  most  beer,  spirituous  liquor,  HMO  and  health  care  service 
contractor  payments,  and  most  hospital  revenues.  The  cigarette  tax  is  20  cents/pack  in  1993, 
graduating  to  41  cents  in  1997.  The  tax  on  beer  is  one  cent  per  six  pack  now,  and  9  cents  in 
1998.  The  hospital  tax  is  .75%  now  and  1.5%  in  1996.  The  HMO  and  HCSC  tax  is  2%. 

CONCLUDING  REMARKS 

The  Washington  Health  Services  Act  of  1993  is  the  most  recent  and  most  comprehensive 
expression  of  no  less  than  20  years  of  effort  to  reform  our  state's  health  care  system.  We  have 
learned  that  the  system  is  hopelessly  wasteful,  complex,  expensive  and  resistant  to  change. 

The  reform  is  an  effort  to  update  the  government's  role  in  assuring  the  health  of  its  citizens  by 
providing  a  system  of  public  regulation  and  private  market  incentives  to  guarantee  access, 
contain  costs  and  promote  public  health. 

Under  the  plan,  individuals  must  obtain  a  minimum  package  of  health  insurance  through  any 
plan  meeting  a  comprehensive  set  of  public  protection  and  cost  control  oriented  requirements. 
The  minimum  package  must  be  offered  at  no  more  than  a  maximum  premium,  to  be  determined 
by  the  state.  Over  time,  this  maximum  may  increase  at  a  rate  no  greater  than  that  of  growth  in 
personal  income. 

While  there  are  no  specific  penalties  for  failing  to  meet  the  individual  coverage  requirement, 
several  aids  are  provided.  These  include  a  mandate  that  employers  provide  no  less  than  50% 
of  the  premium  of  the  lowest  priced  plan  for  their  employees  and  their  dependents.  In  addition, 
public  subsidies  are  provided  to  reduce  by  some  300,000  the  number  of  uninsured  persons. 

Supplemental  benefits  are  available  from  certified  health  plans  and  may  include  any  service  or 
level  of  service  not  covered  in  the  uniform  benefit  package. 

The  plan  will  limit  the  growth  in  public  and  private  health  spending  through:  a)  managed 
competition  among  competing  health  plans,  b)  the  requirement  that  all  coverage  be  offered 
through  managed  care  arrangements,  c)  the  imposition  of  a  premium  cap  on  the  uniform  benefit 
package,  d)  rate  regulation  on  supplemental  benefits,  e)  consolidated  public  purchasing,  f) 
reduced  cost  shifting  and  g)  emphasis  on  public  health  and  preventive  services. 

The  Washington  plan  will  require  extensive  federal  waivers  and  exemptions  from  acts  of 
Congress.  Perhaps  the  most  significant  is  the  exemption  required  from  the  Employee  Retirement 
Income  Security  Act  (ERISA).  In  the  absence  of  such  action,  the  legislation  directs  a  report  on 
changes  in  state  law  needed  to  implement  a  residency  based  health  care  system. 

Congressional  action  on  the  ERISA  request  or  alternative  action  to  remove  health  insurance  from 
the  employment  relationship  entirely  will  provide  a  clear  opportunity  to  debate  the  merits  of 
employer  or  government  sponsorship  of  health  insurance  coverage.  It  will  help  Americans 
determine  the  extent  to  which  access  to  affordable  health  services  is  a  public  good  to  be 
protected  by  the  government,  or  a  private  prerogative  which  should  continue  to  be  distributed 
primarily  as  compensation  for  work. 


Thank  you  for  your  time  and  attention. 


638 


Chairman  Stark.  Dr.  Sybinsky. 

STATEMENT  OF  PETER  A.  SYBINSKY,  PH.D.,  DEPUTY  DIREC- 
TOR FOR  HEALTH  RESOURCES,  HAWAII  STATE  DEPART- 
MENT OF  HEALTH 

Mr.  Sybinsky.  Thank  you,  Chairman  Stark  and  members  of  the 
committee  on  health.  Aloha.  I  bid  you  welcome  on  behalf  of  our 
Governor,  John  Waihee,  and  director  of  health,  John  Lewin,  and 
thank  you  for  the  opportunity  to  present  our  health  care  system  to 
the  committee. 

Hawaii  presents  the  Nation's  only  existing  health  care  system 
with  a  universal  guarantee  of  access  to  high-quality  health  care 
and  actual  coverage  at  an  approximate  level  of  98  percent.  Our  sys- 
tem delivers  high-quality  care  at  low  cost  despite  our  high  cost  of 
living. 

The  key  to  our  success  is  our  State's  long-standing  commitment 
to  ensuring  that  basic  health  care  is  available  to  all  our  people. 
Our  State  has  a  mandated  employer  benefit  program,  the  only  one 
of  its  kind  in  the  Nation,  thanks  to  an  ERISA  exemption  passed 
by  Congress  in  1983,  a  Medicaid  program  which  reflects  our  peo- 
ple's high  commitment  to  those  in  need,  and  coverage  to  those  left 
in  the  gap  between  other  programs  through  our  State  Health  In- 
surance Program,  which  if  I  might  thank  Representative 
McDermott  again,  basic  health  was  a  real  model  for  us,  and  they 
helped  us  out  immensely  in  getting  our  program  started. 

The  keystone  of  Hawaii's  system  rests  in  the  Prepaid  Health 
Care  Act  adopted  in  1974  in  a  time  of  moderate  unemployment. 
The  Prepaid  Health  Care  Law  is  the  Nation's  first  and  only  em- 
ployer mandate.  Our  system  is  an  "everybody  plays"  system. 

It  is  a  simple  employer  mandate.  Employers  are  required  to  pro- 
vide health  insurance  to  their  employees;  costs  are  shared  between 
the  emplover  and  the  employee.  The  employee  may  pay  up  to  1.5 
percent  of  their  monthly  wages  up  to  half  the  premium  cost.  The 
employer  pays  the  balance,  and  dependent  coverage  is  optional. 

With  only  a  few  exceptions,  any  employee  who  works  more  than 
half  time  is  covered  by  prepaid  health  care.  Because  the  program 
is  administered  in  conjunction  with  temporary  disability  and  work- 
ers compensation  in  our  State's  Department  of  Labor  and  Indus- 
trial Relations  no  large  State  bureaucracy  was  created  to  admin- 
ister State  health  care. 

A  Premium  Supplementation  Fund  is  to  assist  small  employers, 
and  the  fund,  I  might  add,  has  had  minimal  use  over  18  years  of 
the  program.  Administrative  and  legal  sanctions  are  available  for 
use  when  employers  do  not  provide  the  mandated  coverage. 

Prepaid  Health  Care  has  been  successful  in  bringing  about  cov- 
erage without  negatively  affecting  business.  We  have  included  data 
in  our  long  testimony  that  shows  employment,  startup  of  new  busi- 
nesses and  other  indicators  of  business  health  have  not  been  nega- 
tively impacted  by  the  law,  and  we  are  a  small  business  State. 

The  act  has  also  set  the  base  for  voluntary  community  rating  by 
our  State's  major  nonprofit  insurers  and  thus  kept  health  insur- 
ance rates  fair  and  equitable  for  small  business. 

In  addition,  the  effects  of  Prepaid  Health  Care  are  evident  on  ac- 
cess. In  1971,  a  survey  showed  those  without  hospital  insurance 
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numbered  almost  12  percent  of  our  population  and  those  without 
medical  coverage  17  percent  of  the  population.  Implementation  of 
Prepaid  Health  Care  brought  that  down  to  about  5  percent  by 
1988. 

While  the  act  still  serves  us  well,  we  would  benefit  from  the  abil- 
ity to  change  elements  of  the  system  which  need  updating.  Such 
areas  as  coverage  of  dependents  of  workers,  cost-share  change  be- 
tween the  employer  and  the  employees,  particularly  with  respect  to 
higher-income  employees,  benefits  and  various  administrative/re- 
porting requirements  have  been  mentioned  by  various  parties  as 
possibilities  for  amending  the  act. 

Currently,  Congress  is  considering  changing  our  exemption.  We 
look  forward  to  possibilities  inherent  in  increased  flexibility  but  are 
concerned  with  any  language  which  might  end  our  program,  period, 
before  it  would  be  superseded  by  an  effective  operating  national 
program.  We  would  look  forward  to  close  coordination  with  Con- 
gress in  this  regard. 

We  have  built  upon  Prepaid  Health  Care  with  Medicaid  expan- 
sions and  a  stand-alone  gap  group  program,  our  SHIP.  And,  Mr. 
Chairman,  I  might  note  that  this  was  a  commitment  by  the  people 
of  our  State  for  extra  expenditures  to  pick  up  the  gap  group,  the 
people  in  the  gap. 

After  3  years  of  experience  with  using  insurance  for  the  gap 
group,  the  State  is  applying  for  an  1156  Medicaid  demonstration 
waiver  to  combine  SHIP,  AFDC  and  our  general  assistance  Medic- 
aid population  into  a  new  managed  care  program,  Health  QUEST. 
We  are  optimistic  Health  QUEST,  with  benefits  equivalent  to  those 
under  the  Prepaid  Health  Care  Act,  will  move  us  into  the  single 
system  of  coverage  for  all  in  our  State  as  envisioned  by  our  health 
reform. 

With  respect  to  cost  controls,  while  our  system  does  have  a  strict 
certificate  of  need  program,  which  has  been  effective  in  containing 
some  costs,  we  feel  the  greatest  cost  containment  feature  of  our 
system  has  been  our  commitment  to  universal  access. 

Let  me  explain:  Historically,  Hawaii's  doctors  have  always  em- 
phasized outpatient  care  instead  of  hospitalization.  Our  universal 
access  to  coverage  makes  it  possible  for  most  people  living  in  Ha- 
waii to  finance  this  care.  Today,  the  health  indicators  show  the  re- 
sults of  this  commitment. 

As  noted  in  a  recent  article  to  the  Journal  of  American  Medical 
Association,  which  I  have  attached,  Hawaii  has  low  infant  mortal- 
ity and  low  rates  of  premature  death  due  to  chronic  diseases  such 
as  heart  disease  and  cancer  and  uses  less  expensive  outpatient  care 
more.  Early  detection  of  potentially  life-threatening  conditions  re- 
sults in  low  premature  mortality  and  morbidity. 

Basically,  this  shows  that  our  people  are  healthier  because  they 
have  access  to  a  doctor.  This  shows  up  in  the  cost  picture  as  lower 
costs. 

Recent  analysis  suggests  our  cost  for  health  care  as  a  share  of 
our  domestic  product  is  closer  to  those  of  Canada,  Germany,  France 
and  Japan  than  to  the  rest  of  the  United  States.  And  I  want  to 
note  these  nations  have  all  made  a  commitment  to  universal  ac- 
cess. Despite  our  high  cost  of  living,  we  still  have  health  care  in 
our  State  that  is  less  expensive. 
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We  believe  that  this  approach,  which  emphasizes  a  competitive 
system  and  early  access  to  care,  really  will  be  a  solution  for  the  Na- 
tion as  well  as  for  ourselves  and  look  at  the  overall  approach  of 
working  with  the  Federal  Government,  the  other  States  and  the 
people  in  the  United  States,  to  enact  the  kind  of  Federal  standards 
that  will  put  this  system  in  place. 

Thank  you  very  much. 

Chairman  Stark.  Thank  you. 

[The  prepared  statement  and  attachments  follow:] 
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TESTIMONY  OF  PETER  A.  SYBINSKY 
HAWAII  STATE  DEPARTMENT  OF  HEALTH 

Thank  you  for  the  opportunity  to  contribute  to  national  health  policy  development 
by  outlining  Hawaii's  health  care  reforms.  We  appreciate  the  opportunity  and 
recognition  you  have  given  by  inviting  us  here  today. 

Hawaii  is  often  thought  of  as  a  tropical  paradise.  What  isn't  known  is  the  fact 
that  we  have  one  of  the  best  basic  health  systems  in  the  nation.  Our  system  delivers 
high-quality  care  for  low  cost,  despite  our  high  cost  of  living.  While  we  emphasize  early 
intervention  and  outpatient  treatment,  Hawaii  enjoys  high-tech  tertiary  care  programs  as 
advanced  as  any  state  or  nation.  The  key  to  our  success  is  our  state's  longstanding 
commitment  to  ensuring  that  basic  health  care  is  available  to  all  our  people  ~  our  system 
offers  access  to  coverage  to  all  and  in  fact  has  covered  about  98%  of  our  people. 
Another  cornerstone  is  Hawaii's  innovative  health  care  community  which  experimented 
with  short  hospital  stays,  outpatient  surgery,  and  preventive  health  programs  some  time 
before  they  became  the  norm  on  the  mainland  United  States. 

Our  state  has  a  mandated  employer  benefits  program,  the  only  one  of  its  kind  in 
the  nation,  a  Medicaid  program  which  reflects  our  people's  high  commitment  to  those  in 
need,  and  coverage  to  those  left  in  the  gap  between  these  other  programs  through  our 
new  State  Health  Insurance  Program  (SHIP).  We  don't  offer  these  programs  as 
panaceas  for  the  national  crisis  of  the  uninsured.  But,  they  are.  applicable  to  the  national 
debate  on  health  care,  and  we  are  glad  to  offer  our  contribution  at  this  forum.  Together 
we  can  contribute  to  national  policy  in  health  care. 

HAWAII  PREPAID  HEALTH  CARE  ACT 

Let's  start  by  exploring  a  few  basics  about  the  Hawaii  system.  The  keystone  of 
Hawaii's  system  rest  in  the  Prepaid  Health  Care  Act.  Adopted  in  1974  in  a  time  of 
moderate  unemployment  this  measure  was  effected  after  six  years  of  study  and  policy 
development. 

The  Prepaid  Health  Care  Law  is  the  nation's  first  and  only  employer  mandate. 
Employers  are  required  to  provide  health  insurance  to  their  employees.  Costs  are 
shared.  The  employee  may  pay  up  to  1.5%  of  monthly  wages,  up  to  half  the  premium 
cost.  The  employer  pays  the  balance.  Dependent  coverage  is  optional.  Under  the  law, 
employers  may  provide  benefits  through  self-insurance  as  long  as  those  basic  services  are 
provided.  There  are  coverage  alternatives,  a  fee-for-service  plan  and  a  health 
maintenance  plan.  The  fee-for-service  plan  -  most  used  in  Hawaii  -  provides  a  good 
package  of  diagnostic  and  treatment  services,  using  co-payments  to  reduce  over 
utilization.  The  HMO  (health  maintenance  organization)  plan  provides  a  generous 
package  of  benefits. 

Basically  any  employee  who  works  over  20  hours  a  week  is  covered  by  Prepaid 
Health  Care.  Because  the  program  is  administered  in  conjunction  with  temporary 
disability  and  workers'  compensation  insurance  in  our  State's  Department  of  Labor  and 
Industrial  Relations,  no  large  state  bureaucracy  was  created  to  administer  Prepaid 
Health  Care.  A  Premium  Supplementation  Fund  assists  small  employers  who  cannot, 
because  of  economic  limitations,  provide  the  insurance,  and  helps  employees  whose 
employers  have  gone  out  of  business  or  who  have  not  provided  for  the  insurance.  This 
fund  has  had  minimal  use  over  the  18  years  of  the  program.  Administrative  and  legal 
sanctions  are  available  for  use  when  employers  do  not  provide  the  mandated  coverage. 

Excluded  from  the  provisions  of  the  Act  are  government  employees  (who  have 
their  own  alternatives  for  coverage),  seasonal  agricultural  workers,  real  estate  and 
insurance  agents  working  on  commission,  individual  proprietorship  members  in  small 
family  business,  and  government  assistance  program  recipients. 
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Effects  on  Business: 

Prepaid  Health  Care  has  been  very  successful  in  bringing  about  coverage 
without  negatively  affecting  business.  Effects  on  unemployment  have  been 
negligible.  As  can  be  noted  (Chart  1)  after  an  unemployment  rate  averaging 
about  7%  during  the  1970s,  unemployment  has  dropped  significantly  in  the  1980s. 
Thus,  while  enacted  during  a  period  of  significant  unemployment,  the  measure 
does  not  appear  to  have  had  a  long-term  negative  effect  upon  employment  ~  a 
frequent  fear  of  small  business.  In  fact,  over  the  last  19  years  our  unemployment 
rate  has  fallen  to  among  the  lowest  in  the  nation. 

In  addition  the  Act  does  not  appear  to  have  an  adverse  effect  on  "start  up" 
of  new  businesses.  As  exhibited  in  Chart  2,  the  State  has  shown  a  consistent 
growth  in  overall  businesses  since  1970.  Looking  at  a  more  refined  measure,  the 
start-up  and  termination  of  unemployment  insurance  accounts  by  businesses 
(Chart  3),  it  should  be  noted  that  there  is  no  disceraable  downward  trend  related 
to  Prepaid  Health  Care.  We  can  thus  see  no  effect  on  the  growth  of  businesses  as 
a  result  of  Prepaid  Health  Care.  These  figures  are  particularly  striking  for 
Hawaii,  a  small  business  state.  About  97%  of  our  businesses  employ  less  than  100 
and  94%  have  50  or  fewer  employees.  As  you  can  see,  our  employer  mandate  has 
not  had  an  overall  negative  effect  on  small  business  in  Hawaii. 

Effects  on  Access: 

The  effects  of  Prepaid  Health  Care  is  evident  on  access.  In  1971,  a  survey 
showed  that  those  without  hospital  insurance  were  almost  12%  of  our  population 
and  those  without  physician  insurance  were  more  than  17%  of  the  population. 
Implementation  of  Prepaid  Health  Care  significantly  reduced  those  percentages. 
Estimates  of  those  newly  provided  with  health  insurance  range  to  more  than 
46,000.  A  survey  done  in  1970  by  the  Department  of  Health  estimated  that  only 
3.9%  of  Hawaii's  people  lacked  coverage.  Other  people  were  provided  better 
coverage.  The  Department  of  Health  estimates  that  those  figures  grew  with  the 
shrinking  of  Medicaid  during  the  1980s  to  approximately  5%  in  1987-1988. 

A  more  complete  analysis  of  the  Act  and  its  effects  is  contained  in  an  article  by 
Dr.  John  C.  Lewin,  Hawaii's  Director  of  Health  and  myself  recently  featured  in  the 
Journal  of  American  Medical  Association  (JAMA),  "Hawaii's  Employer  Mandate  and  Its 
Contribution  to  Universal  Access".  We  have  attached  (Attachment  1)  the  article  for  your 
Committee's  use. 

ERISA  AND  PREPAID  HEALTH  CARE 

The  Prepaid  Health  Care  Act  was  passed  shortly  before  the  Federal  government 
enacted  the  Employee  Retirement  Income  Security  Act  (ERISA)  which,  among  its 
detailed  provisions,  preempted  state  employer  mandates.  After  long  court  challenges, 
special  Federal  legislation  was  passed  in  1983  which  allowed  the  Hawaii  mandate  to 
continue.  The  exemption,  however,  used  as  its  base  the  1974  law.  Since  that  time, 
Hawaii's  health  care  environment  has  changed  but  the  state  lacks  the  ability  under  the 
exemption  to  amend  the  Act  to  reflect  these  changes. 

While  the  1974  Act  still  serves  us  well,  we  would  benefit  from  the  ability  to 
change  elements  of  the  system  which  need  updating.  Such  areas  as  coverage  of 
dependents  of  workers,  cost-share  change  between  employer  and  employees  (especially 
with  respect  to  higher  income  employees),  benefits,  and  various  administrative/reporting 
elements  have  been  mentioned  by  various  parties  as  possibilities  for  amending  the  Act. 

Currently,  Congress  is  considering  changing  our  exemption.  We  look  forward  to 
the  possibilities  inherent  in  increased  flexibility  but  are  concerned  with  any  language 
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which  might  end  our  program  before  it  would  be  superseded  by  an  effective,  operating 
national  program.  We  would  look  forward  to  close  coordination  with  the  Congress  in 
this  regard. 

COMMUNITY  RATING  FOR  HEALTH  INSURANCE 

Because  our  Prepaid  Health  Care  program  requires  that  virtually  all  employers 
must  provide  insurance,  Hawaii's  major  health  care  insurers  (HMSA  and  Kaiser)  can 
maintain  health  insurance  rates  for  small  employers  which  are  comparable  to  those 
enjoyed  by  large  employers.  This  has  happened  because  the  two  major  health  insurers  in 
Hawaii  (both  non-profit)  voluntarily  use  modified  community  rating  for  small  businesses. 
By  pooling  the  small  business  market  in  this  way,  rates  for  comparable  coverage  are  kept 
well  below  rates  for  small  business  elsewhere  in  the  country.  This  has  been  reflected  in 
the  data  in  Table  1  as  well  as  in  the  attached  JAMA  article.  This  community  rating 
spreads  risk  across  the  entire  small  business  community  and  does  not  use  practices 
prevalent  elsewhere  in  the  United  States  which  try  to  find  and  sell  insurance  to  "low  risk" 
people,  leaving  the  "high  risks",  or  those  without  the  ability  to  pay  high  rates,  without 
insurance. 

The  results  have  been  extremely  positive.  Small  business  can  purchase  insurance 
at  reasonable  rates.  Insurance  companies  cut  administrative  costs  and  can  market  to  a 
large  pool  of  businesses.  With  the  Prepaid  Health  Care  law,  this  practice  has  provided  a 
uniformly  level  field  for  competition  in  which  responsible  small  businesses  who  provide 
health  insurance  are  not  at  a  competitive  disadvantage  relative  to  those  who  do  not. 

MEDICAID 

Hawaii's  Medicaid  Program  serviced  101,000  persons  with  a  budget  of  about 
$388  million  in  June  1993.  It  provides  for  coverage  of  persons  up  to  62.5%  of  the 
Federal  poverty  level.  Coverage  in  our  Medicaid  program  is  generous,  entailing  most  of 
the  optional  services  allowed  under  Title  XIX.  The  program  is  administered  by  the 
State's  Department  of  Human  Services. 

Hawaii  provides  Medicaid  to  both  categorically  needy  and  medically  needy 
people.  The  elderly  and  disabled  with  income  up  to  100%  of  the  poverty  level,  and 
children  under  age  6  whose  family  income  is  up  to  133%  of  the  poverty  level,  are 
covered.  We  opted  to  provide  coverage  for  pregnant  women  and  infants  with  income  up 
to  the  maximum  allowed  by  statute  (185%  of  poverty).  We  also  implemented  the 
"presumptive  eligibility"  provision  for  pregnant  women  to  encourage  early  prenatal  care. 
The  State  also  provides  a  General  Assistance  Medicaid  program  for  indigent  persons 
who  do  not  otherwise  quality  for  Federal  assistance.  This  program  is  identical  in 
benefits  to  the  Federally  matched  program. 

We  are  concerned  with  recent  cost  increases  in  the  Medicaid  program,  similar  to 
those  in  other  states,  and  are  currently  developing  a  program  to  provide  the  needed 
high-quality  services  at  lower  costs.  We  shall  address  this  new  program,  Hawaii  Health 
QUEST,  shortly. 


STATE  HEALTH  INSURANCE  PROGRAM 

The  State  Health  Insurance  Program  (SHIP)  was  implemented  to  provide 
insurance  coverage  for  basic  health  services  for  the  small  gap  group  remaining  between 
Prepaid  Health  Care  coverage  and  Medicaid.  This  group  did  not  consist  of  the  entire 
uninsured  population,  but  largely  of  persons  with  low  incomes  and  no  alternate  coverage. 
This  group  was  estimated  to  number  about  30,000-35,000  persons,  and  consisted  of:  1) 
Dependents  of  low-income  workers,  particularly  children;  2)  Part-time  workers  (less  than 
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20  hours);  3)  the  unemployed;  4)  some  seasonal  workers;  and  5)  Low-income 
commissioned  sales  persons. 

SHIP  is  a  partnership  between  government,  individuals  and  families,  and  the 
private  sector.  Government  subsidizes  insurance  premiums  for  those  unable  to  pay. 
Insurance  companies  provide  the  coverage  and  the  already  existing  health  care  providers 
deliver  direct  care.  This  is  essentially  the  model  adopted  by  the  State  of  Washington  in 
its  pilot  Basic  Health  program. 

Benefits 

Benefits  of  SHIP  are  heavily  weighted  toward  preventive  and  primary  care, 
with  health  appraisals  and  related  tests,  well  baby  and  well  child  coverage  and 
accident  coverage  fully  covered.  Twelve  physician  visits  are  allowed  with  a  $5  co- 
payment  during  the  course  of  the  year.  An  individual's  hospitalization,  however, 
has  been  limited  to  5  days.  Two  days  is  allowed  for  maternity  care.  Elective 
surgery,  and  high-cost  tertiary  care  have  been  excluded.  The  program  assumes 
that  most  members  of  the  gap  group  will  qualify  for  Medicaid  after  exercising 
"spend  down"  for  these  costly  procedures.  The  insured's  share  of  costs  is  based  on 
a  sliding  fee  scale  where  individuals  pay  a  portion  of  the  cost  on  a  monthly  basis 
and  are  billed  directly  by  the  insurance  company. 


SHIP  Carriers 

SHIP  insurance  is  delivered  through  contracts  with  the  State's  two  largest 
insurers  ~  Hawaii  Medical  Services  Association  (HMSA),  which  has  about  56%  of 
all  health  insurance  sold  in  Hawaii  and  Kaiser  Permanente,  which  has  about  18%. 
Both  have  worked  closely  with  us  in  implementing  SHIP. 

The  Hawaii  Medical  Service  Association  contract  covers  the  bulk  of  SHIP'S 
subscribers  with  a  statewide  fee-for-service  plan,  which  involves  almost  one-half 
(about  1,200)  of  the  physicians  in  the  State. 

The  Kaiser  contract  is  limited  to  3,500  subscribers  on  the  island  of  Oahu. 
Kaiser  subsidizes  a  portion  of  the  costs  of  the  coverage  for  their  full  health 
maintenance  coverage  for  these  people.  / 

Program  Implementation 

SHIP  was  launched  statewide  on  April  16,  1990.  From  the  beginning,  its 
objective  was  to  eliminate  the  barriers  and  red  tape  which  often  deter  the 
genuinely  needy  from  getting  government  services. 

This  effort  has  resulted  in  coverage  for  many.  As  of  April  1,  1993,  we  have 
an  enrollment  level  of  about  20,735  (17,575  members  aboard  HMSA-SHIP  and 
3,160  in  Kaiser-SHIP).  As  expected,  SHIP  members  are,  in  general,  young  (39.4% 
are  under  age  18  and  83%  under  45).  Outreach  in  rural  areas  appears  to  have 
been  successful  -  almost  42%  of  SHIP  clientele  is  from  the  generally  rural 
neighbor  islands  which  make  up  about  25%  of  the  State's  population.  Sixty-four 
percent  (64%)  of  SHIP  membership  has  family  income  below  the  Federal  poverty 
level,  with  over  85%  of  the  membership  below  150%  of  the  poverty  level.  Our 
SHIP  population  mirrors  the  population  of  uninsured  found  in  the  Robert  Wood 
Johnson  demonstration  project  and  in  Washington  State's  Basic  Health  Plan.  It  is 
young,  healthy  and  a  good  risk  for  insurance.  Program  utilization,  given  our  short 
experience,  appears  to  be  good. 
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State  of  the  System: 

The  programs  outlined  in  this  testimony  together  have  brought 
approximately  98%  of  our  citizens  under  health  care  coverage,  at  reasonable  cost 
~  and  all  of  our  people  have  access  to  coverage.  Those  who  choose  not  to  use  it, 
the  chronically  mentally  ill,  immigrants,  and  persons  needing  special  cultural 
outreach,  such  as  some  native  Hawaiian  people,  are  very  few  and  we  are  making 
special  efforts  to  reach  these  people. 

We  cannot  point  to  a  perfect  system.  In  rural  areas,  we,  as  many  other 
states,  have  a  shortage  of  primary  care  providers  and  people  with  coverage  cannot 
always  receive  the  needed  services  easily.  Catastrophic  care  (in  SHIP)  and 
preventive  services  (in  Prepaid  Health  Care)  are  limited  in  some  coverage.  Some 
individuals  for  various  reasons,  choose  not  to  accept  coverage  available  to  them. 
And  long-term  care  continues  to  be  a  problem  we  share  with  the  rest  of  the 
United  States,  although  our  Executive  Office  on  Aging  has  been  making 
significant  progress  in  designing  some  innovations  in  this  areas  of  concern. 


BEYOND  MEDICAID  AND  SHIP  -  HAWAII'S  HEALTH  QUEST 

A  major  improvement  to  Hawaii's  system  of  public  coverage  is  embodied  in 
Hawaii's  new  1156  Demonstration  Waiver  application  ~  Hawaii  Health  QUEST.  This 
proposal  proposes  to  build  on  Prepaid  Health  Care,  Medicaid,  SHIP  and  a  competitive 
insurance  environment  by  developed  managed  competition  for  a  good  portion  of 
Hawaii's  public  health  care  coverage.  QUEST  combines  AFDC  Medicaid,  the  State's 
General  Assistance  Medicaid  and  the  SHIP  to  create  a  purchasing  pool  of  approximately 
90,000  persons.  (For  aged  and  disabled  persons  who  make  up  the  remainder  of  the 
Medicaid  program  will  continue  to  receive  the  standard  Hawaii  Medicaid  package.)  For 
this  pool,  the  State  proposes  to  provide  through  fully  capitated  insurance  coverage  a 
Basic  Benefits  Package  comparable  to  those  benefits  enjoyed  by  private  sector  workers 
through  Prepaid  Health  Care.  By  allowing  eligible  carriers  to  compete,  through  the  pool, 
for  members'  premium  dollars,  QUEST  will  keep  costs  as  low  as  possible  while  at  the 
same  time  providing  choice  to  persons  with  public  coverage.  While  persons  currently 
eligible  for  Medicaid  would  not  be  required  to  assist  in  their  insurance  payments, 
persons  with  income  in  excess  of  100%  of  the  federal  poverty  level  would  share  in  the 
cost  of  their  coverage  through  a  sliding  scale.  Presumptive  eligibility  would  be  used  for 
the  program. 

QUEST  BENEFITS: 

QUEST  is  designed  to  keep  people  healthy  and  would  provide  EPSDT  (Early  and 
Periodic  Screening,  Diagnosis  and  Treatment)  package  or  benefits  to  all  children,  and 
appropriate  preventive  services  to  all  adults.  The  benefit  package  includes  inpatient  and 
physician  coverage  with  15  days  of  inpatient  psychiatric  care  and  5  days  of  detox. 
Emergency  room  coverage  would  have  a  $25  charge  for  non-emergent  visits.  Dental, 
prescriptive  drug  and  ancillary  coverage  would  also  be  part  of  the  benefit  package. 
Twelve  psychiatric/psychologist  visits  a  year  would  be  part  of  the  package.  A  "wrap 
around"  mental  health  .component  would  be  used  for  those  needing  significant  mental 
health  services  beyond  the  package. 

With  these  benefits,  delivered  through  insurance  coverage  rather  than  the 
traditional  Medicaid  approach,  all  receiving  Health  QUEST  coverage  will  have  the 
resources  to  enjoy  good  health  and  the  motivation  to  manage  their  own  package  of 
benefits  wisely.  Not  only  will  this  result  in  a  cost-effective,  user  friendly  program,  but  it 
will  provide  for  all  in  Hawaii  accessibility  to  "Seamless"  health  care  coverage  and  in  the 
long  run  eliminate  problems  still  extant  with  accessibility  to  health  care  services. 
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COSTS  AND  HEALTH  QUEST: 

Health  QUEST  does  not  provide  an  immediate  cut  in  the  costs  of  Medicaid. 
However,  we  do  see  the  program  as  a  solution  to  the  rapidly  increasing  costs  we  foresee 
in  the  future.  By  bringing  a  major  part  of  the  Medicaid  population  under  a  managed 
care  insurance  mechanism  with  a  special  managed  mental  health  wrap  around  to  address 
the  population  with  high  chronic  use  of  services,  we  expect  major  systemic  improvements. 
Health  QUEST  encourages  responsibility  in  a  population  whose  open-ended  coverage 
offered  great  opportunity  for  over  use  and  still  provides  the  same  high-quality  health 
services  enjoyed  by  the  rest  of  our  population.  Moreover,  providers  will  receive 
compensation  commensurate  with  standard  reimbursements,  encouraging  them  to  serve 
public  clientele,  and  not  leave  them  to  costly  emergency  room  visits.  By  using  both 
managed  care  and  a  defined  benefit  package  in  Health  QUEST,  we  expect  increased 
capacity  for  effective  costs  controls. 

Governor  John  Waihee  submitted  the  Health  QUEST  waiver  application  on 
April  15,  1993,  and  we  have  asked  for  an  expedited  approval  process  which  would  allow 
us  to  implement  the  program  by  January  of  1994  (with  the  mental  health  "wrap  around" 
to  be  implemented  later  in  July  of  1994).  After  Health  QUEST  is  fully  operational,  we 
will  begin  to  restructure  the  Medicaid  system  for  our  disabled  population,  taking  into 
account  their  special  needs. 

We  believe  that  Health  QUEST  embodies  the  most  up-to-date  methods  of 
reforming  health  care  and  that,  along  with  the  rapidly  developing  efforts  in  other  states, 
particularly  those  represented  at  this  hearing,  we  will  continue  to  contribute  to  the 
knowledge  base  of  health  care  reform. 


HAWAII'S  EXPERIENCE  AND  NATIONAL  HEALTH  POLICY 

Hawaii  has  a  number  of  lessons  which  care  be  of  assistance  in  national  health 
care  policy.  Many  people  do  know  about  our  experience  and  many  misconceptions  exist. 

MYTHS  ABOUT  HAWAII: 

1.  Hawaii's  geography  and  climate  is  healthier  to  begin  with. 

Hawaii  is  located  between  18-23°  N.  Latitude.  Other  islands  at  or  near  the 
same  latitudes  are:  Taiwan,  Hainan  (China),  Haiti/Dominican  Republic,  Cuba, 
and,  in  the  southern  latitudes,  Madagascar.  None  of  these  comparative  island 
environments  are  particularly  healthy,  per  se. 

2.  There's  less  stress  in  Hawaii  than  there  is  on  the  mainland. 

The  cost  of  living  in  Hawaii  in  1990  was  34%  above  that  of  the  average 
mainland  urban  area.  Housing  costs  are  extremely  high  (the  median  rental  cost  in 
1990  was  $960,  240%  of  the  mainland  median;  the  median  cost  for  purchase  of  a 
home  in  1989  was  $267,000).  This  leads  to  a  high  percentage  of  two  wage  earner 
families  and  concomitant  family  stress  over  economics,  latch  key  children,  etc.  In 
Hawaii,  we  have  our  share  of  stress. 

3.  In  Hawaii,  people  live  a  healthier  lifestyle. 

Despite  a  climate  that  should  make  such  a  lifestyle  more  possible  than 
anywhere  else,  that  lifestyle  remains  an  elusive  goal.  In  a  recent  survey,  Hawaii 
ranked  below  the  national  median  on  4  of  7  healthy  lifestyle  indicators:  no 
leisure  activity;  greater  sedentary  lifestyle;  more  "binge"  drinking;  and  greater 
drinking  and  driving. 
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4.  Because  67%  of  its  population  is  Asian  -  Pacific  Islander,  which  is  healthier  in 
national  statistics.  Hawaii's  people  are  healthier  per  se. 

In  fact,  our  population  is  not  innately  healthier.  When  comparing  on  a 
Centers  for  Disease  Control  (CDC)  index  of  premature  mortality,  the  four  large 
population  groups  in  Hawaii  (Caucasian,  Japanese,  Filipino  and  Hawaiian), 
Caucasians,  Japanese  and  Filipinos  have  roughly  the  same  levels  of  premature 
mortality.  It  does  not  appear  in  Hawaii,  then,  that  these  Asian  groups  differ 
significantly  health  wise  from  Caucasians.  Hawaiians,  however,  have  twice  the 
rate  of  premature  mortality  than  the  other  groups.  Because  of  the  small  size  of 
this  group  within  the  national  "Asian  -  Pacific  Islander"  category,  this  poor  status 
could  well  be  missed.   Because  persons  of  Hawaiian  descent  make  up  20%  of 
Hawaii's  people,  actually  this  poor  status  negatively  impacts  on  Hawaii's  health 
figures. 

5.  Hawaii  has  been  successful  with  an  employer  mandate  because  "its  businesses 
can't  move  away". 

While,  on  the  surface,  this  argument  would  seem  to  hold,  as  Hawaii 
consists  of  islands  2,500  miles  from  the  U.S.  mainland,  a  deeper  look  suggests  that 
this  might  be  an  erroneous  assumption.  Hawaii  is  4  1/2  hours  by  airplane  from 
the  U.S.  mainland,  about  the  same  distance  as  San  Francisco  is  from  New  York 
City.  It  is  connected  by  satellite  and  electronic  media  with  financial  centers  world 
wide.  While  a  business  person  might  spend  a  few  more  hours  in  air  travel  in 
moving  from  Hawaii  to  another  state,  there  are  no  real  "barriers"  to  such  a  move. 
A  more  realistic  concern  is  the  ability  of  a  business  to  move  across  state  borders 
(in  the  event  the  state  were  to  enact  an  employer  mandate)  and  service  its 
previous  service  area  from  outside  the  state.  Obviously,  the  could  not  happen  in 
Hawaii,  but  it  is  important  to  note  that  such  a  problem  is  not  generic,  but  would 
apply  only  to  specific  businesses  and  business  locations.  While  the  problem  could 
be  a  real  one  for  the  computer  industry  in  New  England,  for  example,  such 
experience  should  not  be  generalized  to  the  fast  food  industry  in  Oregon.  For 
small  businesses,  even  a  relatively  small  distance  precludes  such  a  solution  and  in 
most  of  the  United  States  distance,  while  not  as  extreme  a  factor  as  in  Hawaii, 
does  preclude  such  moves. 


LESSONS  FROM  HAWAII: 


Because  our  system  provides  up-to-date  American  health  care  services,  uses 
insurance  as  its  mechanism  of  financing  and  operates  within  the  same 
legal/constitutional  framework  as  other  states,  we  believe  our  experience  has  real 
relevance  to  the  nation's  efforts  to  bring  access  to  all  of  its  people,  at  affordable  costs. 
In  brief,  these  are: 

#1.     Mandated  employer  coverage  can  be  an  effective  tool  for  universal  access  - 
without  negative  impact  on  business. 

Hawaii's  employer  mandate  brings  large  numbers  of  our  people  under  the 
umbrella  of  health  care  coverage.  While  this  approach  could  be  criticized  as 
being  "anti-business,"  it  actually  is  in  accord  with  America's  faith  in  the  free 
enterprise  system  to  find  cost-effective  solutions  to  complex  problems.  Through 
an  employer  mandate,  government  defines  the  extent  of  coverage  and  uses  the 
competitive  marketplace  to  provide  that  coverage  cost  effectively  and  efficiently. 
By  requiring  employers  to  cover  their  employees,  an  employer  mandate  avoids 
complex  governmental  bureaucracies  and  allows  business  to  get  the  job  done  well. 

Data  and  experience  shows  that,  contrary  to  small  business  fears,  our 
mandate  has  not  brought  about  a  bad  business  climate  in  Hawaii.  Business 
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growth  and  employment  have  not  been  impacted  by  the  mandate  despite  concerns 
expressed  prior  to  our  mandate's  passage  which  mirror  the  same  arguments  we 
find  against  a  national  employer  mandate.  These  fears  did  not,  in  fact,  prove  to 
be  substantiated  then  and  we  do  not  believe  they  are  substantiated  now.  Our 
employer  mandate  has  leveled  the  playing  field  for  all  employers  and  has  ensured 
a  strong  package  of  health  care  benefits  for  all. 

#2.     Insurance  reform  is  vital  to  the  success  and  equity  of  an  employer  mandate.  What 
is  also  quite  clear  is  that  an  employer  mandate  helps  tQ  ensure  that  insurance 
reforms  are  successful. 

It  is  only  fair  that  a  mandate  be  accompanied  by  affordable  insurance 
rates,  which  are  possible  in  Hawaii  through  community  rating,  and  the  appropriate 
prohibition  of  exclusionary  practices.  Our  community  rating  is  voluntary,  a  likely 
product  of  the  important  role  of  our  two  large  non-profit  insurance  providers  in 
Hawaii's  market.  This  voluntary  modified  community  rating  system  works  to  keep 
our  rates  among  the  lowest  in  the  nation  The  insurers  have  been  able  to 
maintain  this  system  without  a  specific  legislative  mandate  because  all  employers 
must  purchase  coverage.  Because  all  employers  are  in  the  risk  pool,  community 
rates  are  affordable.  Because  the  insurance  companies  must  compete,  the  market, 
not  governmental  controls,  keeps  the  rates  competitive.  Thus,  insurance  reforms 
are  necessary  to  the  success  of  an  employer  mandate  but  the  mandate  is  also 
likely  to  assist  in  making  the  insurance  reforms  viable  for  insurance  companies. 

#3.     Primary  health  carg  works,  not  only  to  resolve  health  needs,  but  to  contain  health 
care  costs. 

Historically,  Hawaii's  doctors  emphasized  outpatient  care  instead  of 
hospitalization.  Today's  modern  practice  patterns  reflect  this  orientation.  Our 
Prepaid  Health  Care  Act  and  the  other  elements  in  our  system  make  it  possible 
for  most  people  living  in  Hawaii  to  finance  this  care.  Today,  our  health  indicators 
show  the  results  of  primary  care.  As  noted  in  our  recent  article  in  the  Journal  of 
American  Medical  Association  Hawaii  has  low  infant  mortality  and  low  rates  of 
premature  death  due  to  chronic  disease  such  as  heart  disease  and  cancer;  use 
hospitals  less  and  use  less  expensive  outpatient  care  more.  Early  detection  of 
potentially  life  threatening  conditions  results  in  low  premature  mortality  and  low 
hospitalization.  Emergency  rooms  are  used  less  because  people  have  ready  access 
to  a  doctor.  Our  people  are  healthier  not  because  of  unique  genetics,  healthy 
climate  or  high  tech  medicine,  but  because  they  have  access  to  primary  care. 

Bringing  basic  health  services  to  all  of  Americans  will  not  only  help  to 
improve  their  health  status  but  should  work  to  reduce  health  care  costs.  Far  from 
adding  to  the  costs  of  the  system  it  will  actually  make  the  system  less  expensive  in 
the  long  run. 

This  is  suggested  by  our  systems  experience.  Recent  analysis  of  Hawaii's 
health  care  costs  suggests  that  our  costs  for  health  care  as  a  share  of  Domestic 
Product  are  closer  to  those  of  Canada,  Germany,  France  and  Japan  than  to  that 
of  the  rest  of  the  United  States.  Despite  Hawaii's  high  cost  of  living,  health  care 
in  our  State  is  less  expensive.  We  have  attached  this  article  Hawaii  Medical 
Journal.  "Comparison  of  health  expenditures  in  U.S.  and  Hawaii  economies'" 
(Attachment  2)  for  your  committee's  review. 

#4.     A  solid  package  of  standard  benefits  is  a  vital  component  of  any  health  care 
reform  effort. 

A  broad  standard  benefits  package,  emphasizing  primary,  outpatient,  and 
community  care,  but  including  a  comprehensive  spread  of  benefits  extending  from 
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preventive  services  to  inpatient  and  catastrophic  care,  is  necessary  to  contain 
overall  costs.  Hawaii's  experience  supports  inclusion  of  benefits  and  services  that 
are  demonstrated  to  be  clinically  and  financially  effective  and  appropriate  and 
that  collectively  reduce  unnecessary  emergency  department,  inpatient,  and  high- 
technology  care  by  design. 

#5.     Hawaii  shows  that  states  are  important  actors  in  affecting  health  care  reform. 

Thanks  to  its  ERISA  exemption,  Hawaii,  though  a  small  state,  has 
demonstrated  that  an  employer  mandate  can  be  successful  in  reducing  the 
numbers  of  uninsured.  Even  the  small  number  remaining  has  now  been  reached 
through  our  SHIP.  Further,  the  voluntary  efforts  of  Hawaii's  two  major  insurers 
have  produced  health  care  coverage  at  costs  well  below  other  areas  of  America. 
These  efforts  have  set  the  stage  for  further  reform  in  our  Health  QUEST 
program.  Pending  national  reform,  states  like  Hawaii  can  and  must  have 
flexibility  from  Federal  statutes  which  limit  reform  efforts.  Such  flexibility  should 
be  found  for  reasonable  state  efforts  currently  impeded  by  ERISA  Medicaid,  and 
other  Federal  statutes.  While  these  laws  do  indeed  serve  in  the  whole  very  well, 
they  constitute  significant  obstacles  to  sincere  state  efforts  to  implement  reform. 


In  closing,  Hawaii's  experience  shows  that  health  reform  can  be  accomplished, 
while  still  mamtaining  the  basic  strengths  of  America's  health  care  system.  Regardless  of 
the  approach  our  nation  takes,  ultimately,  reforms  must  be  rooted  on  these  three 
principles: 

1.  Public  health  and  prevention  must  be  a  priority  to  foster  a  healthier  and  more 
responsive  society.  Unless  each  one  of  us  adopts  responsible  health  practices,  our 
health  care  needs  will  increase,  wiping  out  the  fruits  of  any  cost  containment 
efforts  we  may  adopt; 

2.  Primary  care,  focussing  on  a  community-based  medical  home  for  each  citizen, 
must  be  the  first  priority  and  foundation  of  access  efforts.  Primary  care  is 
effective  in  lowering  the  need  for  more  expensive  care.  It  is  vital  that  each  of  us 
has  such  a  regular  source  of  care,  which  will  best  be  able  to  guide  us  through  the 
complexities  of  the  health  care  system. 

3.  Government  doesn't  need  to  run  a  health  care  system  Its  presence  in  delivery  of 
care,  setting  of  reimbursements,  or  payments  serves  mostly  to  stifle  the  innate 
creativity  which  has  made  American  health  care  the  best  in  the  world. 
Government  does  need  to  set  and  enforce  rules  by  which  a  fair  and  equitable 
market  place  can  operate. 

We  believe  that  awareness  of  and  commitment  to  these  principles  will  assure 
ultimate  success  to  our  health  care  reform  endeavors.  In  any  case,  we  all  must  move 
forward  at  both  state  and  federal  levels  to  achieve  health  care  reform  for  America. 
Hawaii  joins  enthusiastically  in  this  effort. 

Thank  you  and  ALOHA 

Attachments 
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TABLE  1 

COMPARATIVE  HEALTH  INSURANCE  PREMIUM! 

SMALL  BUSINESS  CROUP  INSURANCE  RATES*,  1990 


STATE 

SINGLE 

FAMILY 

Hawaii 

94 

263 

New  York 

360 

360 

Kansas 

564 

564 

Delaware 

240 

516 

Georgia 

140 

340 

California 

141 

503 

Iowa 

139 

313 

Massachusetts 

217 

508 

longdteaeplam  vary,  although  they  i 
health  plan*.  Plcaar  noia  that  m  two  pUm  are  ciactfy  the  aame,  and  plan  benefit* 
should  be  conetdevad  befora  matdng  any  direct  companetone.  For  evample, 
■maatiiiliniplaaoof  theContiwenlil  U5.  tend  to  we  other  tartoraao  part  of  their 
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ATTACHMENT  1 

Caring  for  the  Uninsured  and  Underinsured  mw 

Hawaii's  Employer  Mandate  and  Its 
Contribution  to  Universal  Access 

John  C.  Lewin.  MD.  Peter  A.  SyDinsKy,  PhD 


Much  national  debate  centers  around  national  models  in  which  an  employer 
mandate  plays  an  important  role  in  providing  for  health  care  coverage  for  ail 
Amencans.  Hawaii  has  had  the  nation's  only  health  insurance  employer  man- 
date for  almost  20  years,  yet  little  is  known  nationally  about  the  mandate  itself 
or  Hawaii's  experience  with  it.  This  article  describes  the  long-term  effects  of 
Hawaii's  employer  mandate  on  health  care  access  and  costs,  and  offers  reflec- 
tions on  the  potentials  of  national  health  care  reform  based  on  Hawaii's  expe- 
rience. 

(JAMA.  1993269253S-2&43) 


AT  LEAST  since  the  early  1970s,  em- 
ployer mandates  have  been  a  part  of  the 
policy  debate  on  how  to  provide  cost- 
effective,  high-quality  health  care  cov- 
erage for  all  Americans.  During  that 
decade,  several  administrations  pre- 
pared employer  mandates  that,  for  one 
reason  or  another,  were  eventually  re- 
jected. However,  in  1974,  Hawaii  enact- 
ed the  Prepaid  Health  Care  Act 
(PPHCA),  a  remarkably  successful  law 
that  remains  the  nation  s  onry  employer 
mandate  for  health  care  coverage.  Ex- 
cept for  a  brief  period  in  the  early  1980s, 
employers  in  Hawaii  have  been  required 
to  cover  their  employees  with  a  stan- 
dard, state-established  package  of  health 
care  benefits.  This  article  describes  the 
relationship  of  the  PPHCA  to  Hawaii's 
overall  system  and  outlines  some  health 
costs  and  outcomes  that  the  authors  be- 
lieve recommend  this  policy  to  other 
states  and  the  nation. 

HAWAII'S  PPHCA 

The  keystone  of  Hawaii's  health  care 
reform  efforts  is  its  employer  mandate. 
Chapter  393.  Hawaii  Revised  Statutes, 
better  known  as  the  PPHCA.  By  sig- 
nificantly reducing  the  number  of  unin- 
sured, this  measure  allowed  Hawaii  to 
implement  a  system  of  universal  access 
to  health  care  coverage  in  the  late  1980s, 
making  it  the  only  state  in  the  nation  to 
offer  such  a  guarantee  to  its  people. 

After  6  years  of  study  and  policy  de- 
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velopment.  the  PPHCA  was  adopted  in 
1974  to  provide  health  care  coverage  for 
virtually  all  employees  in  the  state.  The 
PPHCA,  enforced* by  Hawaii's  Depart- 
ment of  Labor  and  Industrial  Relations, 
directs  businesses  to  provide  a  pre- 
scribed standard  and  comprehensive 
benefits  package  for  employees  through- 
out the  private  sector.  While  not  enthu- 
siastically supported  by  the  business 
community,  the  measure  did  have  a  great 
deal  of  support  among  unions  and  con- 
sumers. The  PPHCA  was  supported  by 
an  environment  already  strong  in  em- 
ployment-based health  care  coverage  for 
comprehensive  medical  care  through 
prepaid  health  plans.  Tho  major  reasons 
for  the  PPHCA's  passage  were  to  pro- 
tect the  employees  in  the  state  from  an 
erosion  of  health  care  coverage  due  to 
spiraling  costs,  evident  even  18  years 
ago,  and  to  add  to  the  insured  rolls  those 
workers  without  coverage  or  with  in- 
adequate coverage.1 

In  this,  the  nation's  first  and  only  state- 
mandated  benefits  plan,  costs  are  shared 
between  the  employer  and  the  employ- 
ee. The  employee  may  be  required  to 
pay  as  much  as  1.5%  of  monthly  wages, 
up  to  half  the  premium  cost.  The  em- 
ployer pays  the  balance,  but  in  all  cases, 
at  least  50%  of  the  cost.  Dependent  cov- 
erage, while  optional,  has  become  the 
almost  universal  standard  practice,  the 
cost  of  which  may  be  fully  borne  by  the 
employer.  Any  employee  who  works 
more  than  20  hours  a  week  and  makes 
at  least  86.67  times  the  minimum  hourly 
wage  per  month  is  eligible  for  prepaid 
health  care. 

Under  the  law.  employers  must  pro- 
vide as  a  minimum  the  basic  services 
defined  in  Section  393-7  (Table  1).  Cov- 


erage alternatives  include  both  a  fee- 
for-service  plan  and  a  health  mainte- 
nance pian.  The  fee-for-service  plan  is 
the  most  used  in  Hawaii  and  provides  a 
good  package  of  diagnostic  and  treat- 
ment services,  using  co payments  (usu- 
ally 20%)  to  reduce  overutilization.  The 
health  maintenance  organization  (HMO) 
model  provides  a  generous  package  of 
benefits  based  on  services  included  for 
a  federally  qualified  HMO.  The  pre- 
scribed coverage  may  be  purchased  from 
any  insurance  provider  licensed  in  Ha- 
waii or  provided  on  a  self-insured  basis 
by  the  employers  themselves.  An  alter- 
nate package  with  fewer  benefits,  de- 
ductibles, and  higher  repayments  may 
be  substituted  for  the  two  basic  plans, 
but  then  dependent  coverage  is  required. 
Most  employers,  however,  have  not  cho- 
sen the  alternate  plan. 

No  large  state  bureaucracy  is  needed 
to  administer  prepaid  health  care.  A 
PPHCA  Premium  Supplementation 
Fund  assists  small  employers  (those  with 
eight  employees  or  less)  who,  because  of 
economic  limitations,  cannot  provide  the 
required  insurance,  and  covers  employ- 
ees whose  employers  have  gone  out  of 
business  or  who  are  not  in  compliance 
with  the  law.  During  the  17  years  of  the 
program,  this  fund  has  had  minimal  use 
(a  total  of  S85 000  has  been  tapped).  The 
PPHCA  is  enforced  by  monetary  pen- 
alties and  a  provision  that  the  employer 
is  responsible  for  all  the  employee's 
health  care  expenses  in  the  event  the 
employee  is  not  covered  by  the  employ- 
er, as  required  by  law. 

There  are  exclusions  to  the  PPHCA 
All  government  employees  (who  have 
their  own  plans  or  other  coverage  al- 
ternatives), seasonal  agricultural  work- 
ers (there  are  relatively  few,  and  a  sea- 
sonal employer  must  obtain  a  specific 
waiver  from  the  state),  real  estate  and 
insurance  agents  working  on  commis- 
sion, family  members  in  small  family 
businesses,  and  government  assistance 
program  recipients  are  not  covered  by 
the  PPHCA.  People  with  coverage  as  a 
dependent  under  another  employer's 
coverage  are  excused  from  being  cov- 
ered by  their  employer. 
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The  prepaid  health  care  program  does 
not  provide  specifically  for  cost  con- 
tainment. However,  the  PPHCA  has 
created  the  context  required  for  cost 
containment  by  the  health  care  system. 
The  PPHCA's  irreducible  and  broad 
standard  benefits  package,  the  inability 
under  the  PPHCA  of  insurers  to  reject 
any  employed  person,  and  the  PPHCA's 
indirect  coercion  of  the  insurers  to  more 
effectively  treat  patients  with  chronic 
disease  rather  than  reject  them,  and  thus 
to  use  community  rating,  all  result  in  a 
more  cost-efficient  system.  Also,  since 
very  little  bureaucracy  is  needed  to  ad- 
minister the  PPHCA  and  reporting  is 
minimal,  administrative  costs  created 
by  the  mandate  are  inmunaL  The  healthy 
the  PPHCA  has  fostered 


ket  not  only  has  tended  to  limit  costs, 
but  positions  Hawaii  for  further  mar- 
ketplace competition  opportunities  as  na- 
tional health  reform  proceeds.  Finally, 
the  state's  health  planning  certificate  of 
need  process  administered  by  the  State 
Health  Planning  and  Development  Agen- 
cy has  limited  unnecessary  construction, 
preventing  the  problems  of  overbuilding 
and  overcapacity,  which  have  driven  up 
costs  in  many  jurisdictions. 

Overall  health  care  costs  in  Hawaii 
remain  well  below  the  rest  of  the  nation, 
but  they  still  cause  significant  concern, 
increasing  at  double-digit  rates  for  much 
of  the  1980s.  Nonetheless,  a  recent  study 
comparing  health  care  costs  (including 
government  expenditures  such  as  Medi- 
care and  Medicaid )  in  Hawaii  with  those 
in  the  United  States  and  other  nations 
indicated  that  Hawaii's  overall  costs  are 
lower  than  not  only  the  rest  of  the  na- 
tion (7.8%  of  gross  state  product  com- 
pared with  the  US  figure  of  11.2%  of 
gross  domestic  product),  but  also  Can- 
ada (8.6%).  Sweden  (9.0%).  the  Nether- 
lands (8.5%).  and  Germany  (8-2%).J 

ERISA  AND  PREPAID 
HEALTHCARE 

The  PPHCA  was  passed  just  months 
before  the  federal  government  passed 


the  Employee  Retirement  Income  Se- 
curity Act  (  ERISA).  While  it  focuse9  on 
pension  plans.  ERISA  also  contains  lan- 
guage that  preempts  state  employer 
health  coverage  mandates.  Standard  Oil 
Co,  California,  challenged  the  PPHCA 
in  1976  (Standard  Oil  v  Agsaiud).  after 
the  Hawaii  state  legislature  passed  a 
bill  adding  mental  health  and  substance 
abuse  coverage  to  the  basic  provisions 
of  the  1974  PPHCA.  The  basis  for  this 
suit  was  ERISA  preemption  of  the 
PPHCA.  In  1981.  the  Supreme  Court 
declined  to  review  the  lower  court  de- 
cisions and  the  PPHCA  was  overturned. 
It  took  special  federal  legislation  in  1983 
to  allow  the  mandate  to  be  reinstated  by 
exempting  Hawaii  from  the  ERISA  pro- 
vision. The  exemption  was  based  on  the 
1974  law,  which  was  enacted  before  the 
mental  health  and  substance  abuse 
amendment.  While  it  has  been  rein- 
stated, the  PPHCA  cannot  be  modified 
without  congressional  action.*  Because 

nf  thin  ljmtatinj\  fhf  gtatf  <*ynnAf  "mflH 

the  PPHCA  to  reflect  the  changes  in 
Hawaii's  health  care  system  since  1974. 
Amendments  to  the  18-year-old  law 
would  make  sense  in  areas  such  as  re- 
quiring mandatory  coverage  of  depen- 
dents of  workers,  affording  periodic  and 
equitable  cost-share  adjustments  be- 
tween employers  and  employees,  and 
modifying  benefits  to  reflect  improve- 
ments in  clinical  preventive  services. 

COMMUNITY  RATING  FOR 
HEALTH  INSURANCE 

Community  rating  spreads  risk  across 
an  entire  population.  Commercial  insur- 
ance practices  often  focus  on  trying  to 
find  and  sell  insurance  to  "low  risk"  busi- 
nesses, leaving  the  "high  risks."  or  those 
without  the  ability  to  pay  high  rates, 
without  insurance.  Without  community 
rating,  then,  an  insurance  market  is  frag- 
mented. 

Because  Hawaii  has  such  a  high  level 
of  persons  with  health  care  coverage 
due  to  its  employer  mandate,  major 
health  care  insurers  (the  Hawaii  Med- 
ical Service  Association.  Honolulu,  and 
Kaiser  Permanente  Medical  Programs. 
Honolulu.  Hawaii)  can  use  community 
rating  for  coverage  for  small  employers. 
These  rates  are  comparable  to  those  en- 
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joyed  by  large  employers.  Since  Ha- 
waii's major  health  insurers  (both  of 
which  are  nonprofit)  voluntarily  use 
modified  community  rating  for  small 
businesses  and  have  such  a  significant 
market  share  (Table  2),  rates  are  af- 
fordable for  small  business  in  Hawaii. 
Other  factors,  such  as  low  inpatient 
utilization,  contribute  to  the  lower  costs 
as  welL  As  a  result,  fee-for-service  and 
HMO  coverage  (Table  3)  are  well  below 
the  cost  of  comparable  plans  elsewhere 
in  the  United  States. 

Small  businesses  can  purchase  insur- 
ance at  reasonable  rates  and  can  comply 
with  the  employer  mandate  without  un- 
due burden,  insurance  companies  cut 
administrative  costs  and  can  market  to 
a  large  pool  of  businesses.  Costa  are  low, 
in  part  because  everyone  must  play  and 
the  young  and  healthy  must  pay  into  the 
pool  along  with  those  who  are  in  greater 
need  of  services.  The  requirements  of 
the  PPHCA  and  responsible  voluntary 
insurance  practices  have  provided  a  uni- 
formly level  field  for  competition. 

SYSTEM'S  EFFECTS 

While  detailed  analyses  on  the  effects 
of  Hawaii's  system  have  not  been  un- 
dertaken, observation  and  preliminary 
data  suggest  that  the  policies  established 
in  Hawaii's  system  and  supported  by 
medical  practice  patterns  in  Hawaii  have 
resulted  in  good  health  outcomes  and 
little  overall  negative  effects.  These  are 
evident  in  Hawaii's  health  status  and  its 
successful  implementation  and  operation 
of  an  employer  mandate  and  a  support- 
ive insurance  system. 

Effects  on  Health  Care  Coverage 

The  effects  of  an  employer  mandate 
areapparent.Inl971. 1 1.7%  of  the  state  s 
population  was  without  hospital  cover- 
age and  17.2%  was  without  physician 
coverage.4  The  PPHCA  dramatically  re- 
duced those  figures.  Numbers  of  people 
who  became  ins  urea  owing  to  the  pas- 
sage of  the  new  law  were  not  directly 
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measured.  One  observer  estimated  that 
at  least  46  000  people  were  immediately 
covered.'  The  Department  of  Health  es- 
timates that  many  more,  mostly  employ- 
ees of  small  businesses,  were  brought 
on  board,  and  a  Department  of  Health 
study  indicated  that  the  overall  state 
rate  of  uninsured  was  approximately 
3.9%  after  the  implementation  of  the 
PPHCA.7  As  the  Medicaid  caseload  de- 
creased in  the  early  1980s,  the  number 
in  the  gap  group  (those  without  health 
care  coveraeej  grew  to  approximately 
5%  by  1987.' 

Some  of  the  remaining  uninsured,  such 
as  professionals  or  people  with  high  com- 
mission incomes,  were  able  to  purchase 
health  services.  Others,  however,  could 
not.  In  1989.  the  Department  of  Health 
estimated  the  gap  group  in  financial  need 
or  "medical  indigence''  to  be  about  3.5% 
of  the  population,  about  35000  peopie. 
Populations  at  nsk  in  the  gap  group  were 
me  unemDiovea.  some  dependents  of 
low-income  parents,  unemployed  depen- 
dents, and  part-tune  workers.  While  a 
few  seasonal  a  en  cultural  workers  and 
otner  groups  aiso  remained  outside  the 
provisions  of  the  PPHCA.  their  num- 


bers were  smalL  Neighbor  island  resi- 
dents (those  residing  on  islands  other 
than  Oahu)  and  immigrants  were  in  the 
excluded  groups  in  higher  numbers,  al- 
though they  are  not  formally  excluded 
from  employer-based  coverage.'  With 
the  remaining  in-need  population  less 
than  5%  of  the  population,  a  program  of 
universal  access  was  deemed  feasible 
for  the  state. 

This  strategy  took  two  forms.  The 
first  was  expansion  of  Medicaid,  largely 
by  utilizing  the  options  allowed  in  the 
various  Omnibus  Budget  Reconciliation 
Act  measures  passed  by  Congress  in 
the  late  1980s  and  eariy  1990s.  Medicaid 
was  expanded  to  include  pregnant  wom- 
en and  infants,  young  children,  elderly 
persons,  and  disabled  persons.  With 
these  additions,  and  with  significant 
growth  in  Hawaii/Medicaid's  Aid  to 
Families  With  Dependent  Children  ca- 
seload. Hawaii's  Medicaid  program  grew 
to  more  than  96  000  persons  bv  Febru- 
ary 1993.1U 

A  second  option  was  "gap  group  in- 
surance.'' The  State  Health  Insurance 
Program  (SHIP)  (Chapter  431N.  Ha- 
waii Revised  Statutes)  was  developed 


for  those  ineligible  for  Medicaid.  This 
program  provides  a  Dasic  benents  pacx- 
age.  nch  in  prevention  and  primary  care 
but  limited  in  catastrophic  benents  (un- 
der the  assumption  that  the  SHIP  mem- 
ber can  use  Medicaid  "spend-down'  for 
truly  catastropnic  events).  By  Febru- 
ary 1993.  the  SHIP  had  just  under  2% 
of  the  state's  population  enrolled.  86% 
of  whom  are  under  150%  of  poverty. 
Forty  percent  of  the  SHIP  clientele  are 
children. 

Together,  the  SHIP  and  Medicaid  ex- 
pansions have  provided  more  than  40  000 
recently  uninsured  people  with  health 
care  coverage.  The  state's  unemploy- 
ment rate,  while  increasing  in  1992.  re- 
mains one  of  the  lowest  in  the  nation. 
The  state  conducted  a  survey  on  the 
uninsured  from  January  through  Sep- 
tember 1991  and  reported  that  those 
who  identified  themselves  as  being  un- 
insured totaled  3.75%."  This  remaining 
group  may  be  difficult  to  insure  owing 
to  mental  illness,  severe  substance  abuse, 
or  sodocuiturai  reasons  such  as  immi- 
grant status.  However,  it  is  critical  to 
point  out  that  once  these  people  present 
to  a  medical  facility,  they  receive  care. 

Mandated  health  care  coverage  does 
not  eliminate  all  barriers  to  health  care. 
By  and  large,  Hawaii  has  adequate 
health  care  services  for  its  population. 
However,  there  are  provider  shortages 
in  certain  areas  in  Hawaii  (four  areas  on 
Oahu  and  two  areas  on  the  island  of 
Hawaii  have  been  designated  as  a  "med- 
ically underserved  area"  or  "medically 
underserved  population"  by  the  federal 
government  and  six  other  areas  are  in 
the  process  of  obtaining  federal  dam- 
nation). Community  health  centers  cur- 
rently serve  the  Oahu  areas  and  plans 
are  under  way  to  provide  for  the  needs 
of  the  others. 

Despite  these  delivery  system  prob- 
lems, the  PPHCA  has  been  directly  re- 
sponsible for  reducing  the  overall  size  of 
the  gap  group  in  Hawaii,  which  has  per- 
mitted the  state  to  provide  cost-effec- 
tively coverage  for  the  rest.  Hawaii  can 
claim  universal  access  to  health  care  cov- 
erage for  all  of  its  citizens. 

Effects  on  Business 

One  of  the  principal  objections  to  an 
employer  mandate  has  been  an  alleged 
negative  effect  on  business,  particularly 
small  business.  Hawaii  is  a  "small  busi- 
ness'' state.  Table  4  shows  that  97%  of 
Hawaii's  businesses  employ  fewer  than 
100  persons  and  account  for  51%  of  the 
jobs  in  the  state:  94%  employ  fewer  than 
50.  We  note  that  the  available  data  do 
not  demonstrate  tnat  the  PPHCA  has 
an  adverse  effect  on  ousiness  m  Hawaii. 
In  fact,  some  indirect  indicators  suggest 
that  tne  effect  mav  be  positive. 
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From  a  small-business  standpoint,  the 
typical  argument  against  mandated  ben- 
efits  is  that,  as  business  costs  increase 
with  the  burden  of  required  health  in- 
surance, marginal  businesses  will  fail 
and  the  growth  of  others  will  be  slower. 
In  either  case,  a  higher  than  average 
proportion  of  businesses  would  fail  and 
jobs  would  be  lost.  Hawaii's  statistics  do 
not  bear  this  out.  Hawaii's  unemploy- 
ment rate,  high  when  the  PPHCA  was 
enacted  in  1974  and  throughout  most  of 
the  1970s,  has  shown  a  downward  trend 
since  1977  (Fig  1).  While  unemployment 
did  reach  a  high  point  in  the  year  fol- 
lowing- the  PPHCA's  effective  date,  an 
evaluation  at  the  time  concluded  that 
the  PPHCA  had  no  appreciable  effect 
on  business.*  Many  factors  contributed 
to  the  downward  unemployment  trend 
in  the  two  decades  following  the  man- 
date, but  it  is  ciear  that  the  PPHCA  did 
not  have  the  devastating  economic  ef- 
fect predicted.  In  fact,  viewing  job  cre- 
ation as  another  indicator.  Fig  2  show? 
that  in  all  but  1  year  since  the  PPHCA's 
effective  date  more  jobs  have  been  cre- 
ated than  have  been  lost.  Throuenout 


this  period.  Hawaii  has  enjoyed  a  gen- 
eral growth  in  employers  (Fig  S)  and  in 
jobs.  In  1990.  it  was  third  highest  in  the 
nation  in  the  per  capita  start-up  of  new 
businesses  and  about  average  with  re- 
spect to  business  failures.12 

One  can  actually  argue  that  the  em- 
ployer mandate  has  been  good  for  small 
businesses.  Because  its  provisions  set 
the  basis  for  the  continued  voluntary 
community  rating  by  Hawaii's  major  in- 
surers, costs  of  health  insurance  for  Ha- 
waii's small  businesses  are  relatively  low. 
And.  unlike  other  states,  since  all  small 
businesses  are  part  of  the  insurance  pool, 
small  businesses  covering  their  work- 
ers are  not  paying  for  the  uncompen- 
sated care  costs  of  the  small  employers 
who  don  t.  Finally,  the  PPHCA  Premi- 
um Supplementation  Fund  rarely  has 
been  used.  This  would  suggest  that  lit- 
tle negative  impact  has  been  felt  by  small 
businesses  eligible  for  the  supplement. 

Effects  on  Health  Status 

Considering  that  health  outcomes 
ouent  to  be  the  Key  objective  of  a  health 
care  system.  Hawaii  fares  verv  weil.  if 
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al  analyses  of  the  comparative  health 
status  of  all  60  states,  one  by  Northwest 
Life  Insurance  Company, 
Wis,"  and  another  by  the  i 
lie  Health  Association.  Ws 
DC,U  have  rated  Hawaii  first  among  ail 
states.  We  behave  a  considerable  snwmt 
attributable  to  direct 
and  indirect  effects  of  Hawaii's  employ- 
er Tfi^fifiet*  over  the  past  two  dsrariat 
Historically,  Hawaii's  physicians  and  ag- 
ricultural plantations  emphasized  ost- 


entation that  continues  to  the  present  in 
Hawaii's  medical  practice  patterns. 
While  no  study  of  health  status  was  un- 
dertaken over  the  effective  period  of 
the  PPHCA,  data  available  now  sop- 
port  our  contention. 

The  state's  continued  emphasis  on  en- 
suring access  to  primary  care  for  nearly 
all  its  citizens  has  been  a  major  factor  in 
better  health  outcomes  and  improved 
health  status  for  Hawaii's  people.  This 
is  true  despite  risk  populations  and  risk 
factors  consistent  with  other  urban  and 
rural  areas  of  the  nation.  On  an  age- 
adjusted  basis.  Hawaii  has  many  fewer 
years  of  productive  life  lost  owing  to 
premature  mortality  due  to  cancer,  heart 
disease,  and  overall  causes  (Table  5). 
Eariy  access  to  primary  care  also  shows 
up  in  health  utilization  statistics.  Table 
6  shows  that  Hawaii  has  70%  of  the  na- 
tional rate  of  acute  hospital  beds  per 
1000  population.  90%  of  the  national  av- 
erage for  acute  hospital  utilization.  61% 
of  the  national  average  for  surgeries, 
and  48%  of  the  national  rate  of  emer- 
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gency  department  utilization.  There  is 
no  rationing,  and  Hawaii  has  the  same 
commitment  to  tertiary  care  sod  new 
tecnnoiogies  ss  other  states.  We  believe 
the  economies  of  lower  inpatient  utili- 
zation are  a  major  source  of  Hawaii's 


lot 

Other  hypotheses  -for  the  state's  bet- 
ter outcomes  abound.  Because  of  a  high 
proportion  of  Asian-Pacific  islanders  m 
its  population,  Hawaii  is  purported  to 
have  a  healthier  "genetic  stock":  in  na- 
tional data.  Asian-Padfie  Islanders  ap- 
pear to  have  better  health  status  in  all 
states.  If  this  is  so.  the  Asian-Padfie 
Islanders  in  Hawaii's  population  presum- 
ably would  have  better  health  status 
than  Caucasians.  However,  analysis  of 
recent  data  belies  this  hypothesis.  As 
can  been  seen  in  Table  7,  when  age- 
ad  justed  populations  of  Japanese.  Fili- 
pinos. Caucasians,  and  Hawahans  are 
compared  (together  these  four  groups 
maxe  up  85%  of  Hawaii's  population). 
Jaoanese.  Filipinos,  and  Caucasians  have 
similar  sums  in  terms  of  years  of  pro- 
ductive life  lost  per  100  000  people,  with 
Caucasians  coming  out  the  best  overall. 
The  only  grouD  at  variance  from  this 
Drofiie  are  tne  native  Hawauans.  rei> 
resenune  20%  of  the  population.  Dut  with 
aoout  twice  tne  rate  of  productive  years 
tost.  These  aata  suggest  no  major  ethnic 
comoonent  to  Hawaii's  improved  health 
status,  ana  reveal  that  the  category  of 
Asian-Pacific  islander  used  in  report- 
ing national  health  statistics  appears  to 
masK  tne  Door  neaith  status  of  Pacific 
Isiana  peoDies  in  Hawaii  and  might  also 
oe  nidden  in  national  statistics  as  well. 

Anotner  rreouently  stated  hypotne- 
iis  aoout  Hawaii's  zooa  outcomes  ana 


lo»*-r  health  costs  presumes  that  supe- 
rior life-style  choices  ana  riimar*  are 
responsible.  However.  Hawaii's  data  are 
not  particularly  noteworthy  in  this  re- 
gard. Compared  with  the  other  states 
surveyed  by  the  Centers  for  Disease 
Control  and  Prevention.  Hawaii  actual- 
ly ranks  above  the  median  for  45  states 
on  four  of  seven  indications  of  "un- 
healthy" life-style:  lack  of  leisure-time 
activity,  sedentary  lifestyle,  binge  alco- 
hol drinking,  and  percentage  of  popula- 
tion drinking  and  driving  (Table  8).  The 
incidence  of  essential  hypertension  and 
hypercholesterolemia  is  higher  than  na- 
tional averages.  Life-style  factors  re- 
flect Hawaii  as  an  above-average  state 
perhaps,  but  certainly  do  not  in  them- 
selves explain  Hawaii's  excellent  health 
mortality  outcomes  and  lower  costs. 

While  Hawaii's  i 
health  care  expenses  due  to  cold  weath- 
er (eg,  pneumonia,  falls  from  slipping  on 
ice),  the  state  experiences  more  drown- 
ing, bodyam-fmg  and  ocean  injuries,  and 
skin  cancers.  Because  Hawaii  is  a  gate- 
way for  immigration  from  the  Asia/Pa- 
cific region,  it  has  the  second  highest 
rate  of  tuberculosis  in  the  nation,  and 
ranks  among  the  top  10  states  in  per 
capita  incidence  of  human  immunodefi- 
ciency virus  contraction.11  It  also  has 
been  calculated  by  the  Hawaii  State  De- 
partment of  Health  to  have  the  highest 
rate  of  hepatitis  B  in  the  nation  and  a 
high  rate  of  Hansen's  disease. 

Access  to  basic  health  care  appears  to 
have  been  a  key  factor  m  improving  the 
health  status  of  Hawaii's  people  through 
the  reduction  of  unnecessary  inpatient 
and  emergency  department  care.  How- 
ever, this  analysis  needs  further  docu- 
mentation and  investigation. 

PUBUC  PERCEPTION  OF  hH-hUIS 

Public  support  for  Hawaii's  system  is 
strong  in  the  state.  A  recent  poll  con- 
ducted by  Louis  Hams  and  Associates. 
New  York.  NY.  and  sponsored  by  the 
Kaiser  Family  Founaation  and  the 
Queen  Emma  Foundation  snows  this.19 
The  stuay  was  designee  to  oe  compa- 
rable to  a  national  stuay  conaucted  by 
tne  Kaiser  Family  Founaation  and  the 
Commonwealth  Fund  in  late  1991.  The 
Harris  doii  provides  a  eooa  comtiarative 


base  for  the  perceptions  of  Hawaii  re- 
sponaents  with  those  of  the  rest  of  the 
nation.  In  that  survey,  76%  of  the  re- 
spondents felt  that  Hawaii's  system 
"works  as  well  as  can  be  expected"  or 
'iahiy  weiL  but  minor  changes  are  need- 
ed," with  55%  of  Hawaii  reepoadaaM 
indieating  «mwi»r  confidence  in  *^M|  na- 
tion's system.  Nationally,  only  40%  of 
the  respondents  had  a  similar  opinion. 
On  the  other  hand.  18%  of  Hawaii's  re- 
spondents felt  the  system  worked  hadh/ 
and  needed  major  changes  or  an  entire- 
ly new  system,  as  opposed  to  57%  of  the 
national  sample  (Table  9). 

Citizen  confidence  in  Hawaii's  state- 
based  system  is  also  evident  when  the 
respondents  are  asked  about  their 
chokes  of  who  should  lead  the  health 
care  reform  effort.  While  62%  of  the 
sample  looked  to  the  federal 
;  to  lead  health  reform,  only 
48%  of  the  people  polled  in  Hawaa  picked 
the  federal  government  to  toad  In  Hs> 
waifs  case.  43%  chose  the  state  to  lead, 
compared  with  only  80%  of  the  national 
sample. a  Thus,  while  Ha  wan  reoogmses 
the  need  for  a  60-state  system  for  true 
health  care  reform,  the  response  of  its 
dozens  implies  confidence  m  the  direc- 
tions and  responsibility  taken  locally. 

LESSONS  FROM  HAW  AITS 


Hawaii's  experience  with  an  employ- 
er m»™iatp  injects  several  lessons  into 
the  national  debate.  As  the  only  state 
with  an  employer  mandate,  Hawaii  runs 
the  risk  of  being  termed  "an  outlier"  or 
an  anomaly  owing  to  factors  aa  diverse 
as  its  geographic  location  or  the  ethnic 
maaeup  of  its  peopie.  While  unique  in 
many  ways,  Hawaii's  overall  health  care 
system,  hospital  costs,  provider  salaries, 
and  standards  of  care  are  not  atypical 
among  states.  However,  the  state's  com- 
mitment to  universal  access,  communi- 
ty insurance  rating,  and  primary  and 
preventive  care  have  paid  unexpectea 
cost-containment  dividends  in  addition 
to  the  expected  social  rewards.  This  ex- 
perience aoes  deserve  consideration  oy 
national  and  state  poiicymaKers. 

Hawaii's  experience  suggests  much 
from  wruch  the  nation  can  Denefit: 

1.  An  emoiover  mandate  can  ce  a  pow- 
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erfully  effectn-e  means  of  increasing  ac- 
cess, without  a  devastating  impact  on 
business.  Several  hypothetical  studies 
basea  on  Drojections  and  a  limited  num- 
ber oi  variables  nave  predicted  that  an 
employer  manaate  would  result  in  a  loss 
of  jobs  or  a  ousiness  slowdown/10,21  Ha- 
wau's  actual  exDenence  suggests  the  op- 
posite: Insurance  rates  are  lower,  there  s 
a  sizaDle  reduction  in  uncompensated 
care,  insurance  Dractices  are  more  eq- 
uitable, and  all  employers  are  included. 
We  do  not  beiieve  an  overall  negative 
effect  on  either  Dusiness  or  employment 
has  occurred  in  Hawaii  owing  to  the 
employer  mandate. 

2.  Fair  insurance  practices  are  essen- 
tial for  and  are  supported  by  an  em- 
ployer mandate.  By  providing  a  base  for 
community  rating,  Hawaii's  employer 
manaate  provided  a  base  for  the  gen- 
erally fair  system  of  insurance  coverage 
in  the  state.  Because  all  employers  are 
in  the  nsk  pool,  community  rates  are 
affordable,  and  insurance  is  transport- 
able. This  provides  the  strong  argument 
from  Hawaii's  perspective  for  a  simple 
and  clear,  "everybody  plays"  mandate. 

3.  A  broad  standard  benefits  pack- 
age, emphasizing  primary,  outpatient, 
and  community  care,  but  including  a  com- 
prehensive spread  of  benefits  extend- 
ing from  preventive  services  to  inpa- 
tient and  catastrophic  care,  is  necessary 
to  contain  overall  costs.  Hawaii's  expe- 
rience supports  inclusion  of  benefits  and 
services  that  are  demonstrated  to  be 
clinically  and  financially  effective  and 
appropriate  and  that  collectively  reduce 
unnecessary  emergency  department,  in- 


patient, and  hieh-tecnnoiogy  care  by  de- 
sign. We  oelieve  tnat  some  mental 
health.  suDstance  aDuse.  dental,  and 
pharmaceutical  drug  coverage  must  be 
inciuded  in  a  cost-effective,  minimum- 
oenefits  package  to  promote  cost  con- 
tainment through  more  successful  pri- 
mary ana  noninstitutionai  care. 

4.  Universal  access  is  in  itself  a  cost- 
containment  strategy.  Because  virtual- 
ly ail  of  Hawaii's  peopie  have  access  to 
primary  care  coverage  through  the  em- 
ployer mandate  ana  the  state  programs 
it  has  made  possible,  utilization  of  high- 
cost  services  in  Hawaii  is  well  below  the 
rest  of  the  nation.  This  leads  to  the  low- 
er health  care  costs,  comparatively  low 
small-business  insurance  rates,  and  a 
lower  portion  of  gross  domestic  product 
spent  on  health  care  when  the  state  is 
compared  with  the  nation.2  By  allowing 
free  access  to  primary  care,  a  national 
or  state  health  policy  could  decrease 
the  use  of  expensive  modes  of  care  and 
thus  decrease  health  costs.  Universal 
access,  then,  has  been  our  best  cost- 
cutting  tool. 

5.  States  can  be  successful  in  health 
care  reform.  Even  though  a  "small  busi- 
ness" state,  Hawaii  has  demonstrated 
that  states  can  implement  comprehen- 
sive health  reforms  when  given  flexi- 
bility by  the  federal  government  to  de- 
sign and  implement  these  reforms.  Ha- 
waii's ERISA  exemption  was  crucial  in 
this  reform  process.  Recent  federal  court 
decisions  are  citing  ERISA  to  limit  an 
ever-increasing  number  of  incremental 
state-mediated  reforms.  For  example, 
in  New  Jersey,  the  decision  in  United 


Wire.  Metal,  and  Machine  Health  ana 
Welfare  Fund  v  Momstawn  Memorial 
Hosmtal  overturned  that  state  s  long 
operating  uncompensated  care  fund.  It 
would  seem  prudent  public  policy  to  al- 
low for  careful  and  deliberate  state  ex- 
perimentation through  ERISA  exemp- 
tions or  waivers  in  the  event  the  needed 
national  reform  does  not  happen  right 
away. 

CONCLUSION 

While  health  care  reform  has  in- 
creased significantly  in  importance  to 
the  American  public  in  recent  years,  no 
specific  health  reform  strategy  has  yet 
found  general  support  by  a  majority  of 
American  people."  Hawaii  offers  posi- 
tive and  nonhypothetical  experience 
with  the  nation's  only  employer  man- 
date, coupled  with  the  advantages  of 
community  insurance  rating  and  an  em- 
phasis on  primary  and  preventive  care. 
Our  state  demonstrates  and  validates 
that  this  approach  is  a  viable  one  for 
serious  consideration  in  health  care  re- 
form not  only  by  other  states,  but  by  the 
nation  itself  as  the  Clinton  administra- 
tion and  the  Congress  proceed  to  grap- 
ple with  the  issues  involved. 

The  authon  with  to  thank  the  following  indrnd- 
uala  for  their  invaluable  help  in  matting  tha  trade 
possible:  Mam  Rannl.  Orlando  Wannabe.  Freder- 
ick  Pang,  and  Toono  Ann.  the  Deparnnaot  of  La- 
bor  and  Industrial  RelaBona.  State  at  Havrns  CHff 
Cisco.  Hawaii  Medical  Semeee  AaaocaUos  Bar- 
bara  Haatmga,  Robert  Worth.  MD,  Anthony  Ching, 
Kathleen  Kondo.  Claire  Adachi.  and  Annetu  Pe- 
mmbala.  the  Department  of  Health.  State  of  Ha- 
waii: and  Joahua  Agaalud.  EdD,  Office  of  the  Gov- 
ernor. State  of  Hawaii. 


1.  Section  1.  Act  210.  Hawaii  Session  Laws.  1974. 

2.  Stenson  RV.  Comoanson  of  health  expenditures 
in  US  and  Hawaii  economies.  Hawaii  Med  J.  1992: 
51(1):14. 

3.  Friedman  £.  The  Aloha  Way:  Heaith  Cart  Struc- 
ture and  Finance  m  Havxm.  Honolulu:  Hawaii  Med- 
ical Service  Association:  1993. 

4.  Consumer  Reports.  August  199237:530-631. 

5.  Riesenfeid  SA  Prepaid  Health  Care  in  Hawaii 
Honolulu:  Legislative  Reference  Bureau.  State  of 
Hawaii:  1971.  Report  2. 

6.  Van  SieenwyK  J.  Fink  R.  Evaluation  of  Impact 
of  Hawaii's  Mandatory  Health  insurance  Law:  A 
Report  on  the  Prepaid  Health  Care  Act.  Washing- 
ton. DC:  US  Dept  of  Health.  Education  and  Wel- 
fare: 1978.  Contract  299-77-0014. 

7.  Nakamura  A.  Jonnson  D.  Oyama  N.  Peterson  J. 
Research  and  Statistics  Report:  Cost  of  Medical 
Care.  Honolulu:  DeDt  of  Health.  State  of  Hawaii: 
1981. 

8.  DeDt  of  Health.  State  of  Hawaii.  Tlie  Medically 
Inaioent  in  Hawaii:  A  Preliminary  Report  to  the 
Legislature  in  Response  to  SR  119-86.  SDl.  Hono- 


lulu: Dept  of  Health.  State  of  Hawaii:  January  1987. 

9.  Policy  Working  Paper:  UntventU  Primary  and 
Preventive  Health  Care  for  Hawaii.  Honolulu:  Dept 
of  Health.  State  of  Hawse:  1989. 

10.  Rubin  W.  director.  Dept  of  Human  Services. 
Testimony  before  Hawaii  State  Legislature  Joint 
House  Health  and  Human  Services  Committee. 
February  1993. 

11.  Dept  of  Health.  State  of  Hawaii.  Measuring  the 
Uninsured  Population  in  Hawaii.  Honolulu:  Dept 
of  Health.  State  of  Hawaii-  November  1992. 

12.  National  Governor  i  Association  Regional 
Hearings  on  Healthcare.  Vancouver.  Wssh:  June 
27.  1991  (testimony  of  M.  Rami],  director  of  labor 
and  industrial  relations,  state  of  Hawaii i. 

13.  Hawaii  Health  Profile.  199!.  Atlanta.  Ga:  US 
Department  of  Health  and  Human  Services.  Public 
Health  Service.  Centers  for  Disease  Control  and 
Prevention:  19922-5.  9. 

14.  The  Northwestern  National  Life  State  Health 
RanKings.  1991  Edition.  Milwauxee.  Wis:  Nortn- 
western  National  Life  Insurance  Co:  1991. 

15.  America  s  Public  Health  Repon  Card:  A  State- 


by-Stats  Report  on  the  Health  of  the  Public  Wash- 
ington. DC:  American  Public  Health  Aaaonanmr 
November  1992. 

16.  Untoertal  Healthcare  Almanac,  Phoemx.  Anr 
Silver  and  Cherner:  1993.  Tables  £2J  and  2.14.1. 

17.  Siegel  PZ.  Brackbill  RM.  Franer  EL.  et  aL 
Behavioral  risk  factor  surveillance,  1986-1990. 
MMWR  CDC  Survedl  Summ.  19914K4hl-23. 

18.  Centers  for  Disease  Control  and  Prevention. 
Havxm  Health  Profile— 199t.  Atlanta.  Ga:  US  Dept 
of  Health  and  Human  Services:  199220-21. 

19.  Kaiser  Family  Foundation.  Queen  Emma  Foun- 
dation. Louis  Hams  &  Associates.  Hawan  Health 
Care  Survey.  New  York.  NY:  Louis  Hams  It  As- 
sociates: Februarv-Marcn.  1992. 

20.  Zediewiia  SR.  Aos  GP.  Wheaton  L.  Winter- 
bottom  CL.  Pay  or  Play  Employer  Manaate*:  Ef- 
fects on  Insurance  Coverage  and  Costs.  Washing- 
ton. DC:  Urban  Institute:  1992. 

21.  SwartzK.  Why  reouura  employers  to  provide 
neaith  insurance  is la  oad  idea.  J  Health  Polit  Policy 
Law.  1990:15:779-792. 


JAMA  Mav  19  1993— Vol  269.  No.  19 


-tawan  s  EmDiover  Mandate— Lewm  &  SvfcmsKv  2543 


660 


ATTACHMENT  2 

. . .  proof  that  we're  healthier? 


Comparison  of  health  expenditures  in 
U.S.  and  Hawaii  economies 

Richard  V  Stenson  MHA  MBA  FACHE  FACMGA 


The  author  uses  published  statistical  and  economic  data  to 
demonstrate  that  Hawaii's  health  care  costs,  as  a  percent  of 
gross  product,  are  significantly  below  the  US.  average,  per- 
haps as  low  as  8.1%  of  Cross  State  Product  (GSP). 

Introduction 

Although  a  great  deal  has  been  written  about  the  growing 
portion  of  the  Gross  National  Product  (GNP)  being  expended 
on  medical  services,  there  has  been  no  comparative  data  pub- 
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lished  previously  on  the  share  of  Hawaii's  Gross  State  Product 
(GSP)  consumed  by  health  care  expenditures.  Further,  since 
health  care  costs  have  been  rising  steadily  in  both  Hawaii  and 
the  U.S.,  business  leaden  and  government  authorities  here 
may  well  assume  that  Hawaii's  costs  are  comparable  to  those 
on  the  mainland  U.S. 

Hawaii's  health  service  providers  believe  that  since  the 
State  is  among  the  lowest  in  rates  of  hospital  admissions  and 
outpatient  visits  in  the  country  (Graphs  1  A.  2)',  has  far  fewer 
hospital  beds  per  population  (Graph  3)».  and  hospital  expens- 
es generally  below  those  of  comparable,  high  cost-of-living 
states  (eg  California,  New  York,  and  Alaska1),  the  percent  of 
Hawaii's  GSP  used  to  provide  medical  goods  and  services  is 
presumed  to  be  less  than  that  for  the  U.S.  as  a  whole. 

Methods 

This  paper  compares  the  major  medical  economic  data  ele- 
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COMPARISON  (Continued from  page  10) 


menu  in  the  U.S.  and  Hawaii.  The  sources  of  information  are 
existing  published  data,  primarily  (he  Hawaii  Department  of 
Business.  Economic  Development  &  Tourism's  (DBED) 
annual  Data  Book  and  the  Health  Insurance  Association  of 
America's  (H1AA)  annual  Source  Book  of  Health  Insurance 
Data. 

The  HI  A  A  data  are  produced  largely  from  the  federal 
Health  Care  Financing  Administration's  (HCFA)  tabulation 
of  Personal  Health  Care  Expenditures  (PHCE).  whereas  the 
State's  DBED  reports  use  the  methodology  of  the  U.S.  Com- 
merce Department's  Personal  Consumption  Expenditures 
(PCE)  —  Medical  Care  component,  as  reported  in  National 
Income  and  Product  Accounts  (NTPA).  There  are  minor  differ- 
ences in  accounting  methodologies  used  by  HCFA  and  Com- 
merce. As  a  result,  the  Commerce  NTPA  and  related  DBED 
figures  have  been  somewhat  lower  relative  to  the  HCFA  tabu- 
lations. (HCFA  and  Commerce  are  working  to  resolve  this 
problem  in  the  next  2  years.)  If  this  difference  in  methodoio- 


TABLE  1 

1988  HEALTH  EXPENDITURES  BY  TYPE  (Millions) 

Type  of  Expenditure 

U.S.  Hawaii' 

Personal  Health  Care""               $478,000  $1552 
Program  Administration  and  Net 

Cost  of  Private  Health  Insurance*        26.000  85 
Government  Public  Health  Activities4    1 7.000  51 

Total  Services  and  Supplies 

521.000  1.688 

Research  and  Construction' 

19.000  64 

Total  Health  Expenditures 

$540,000  $1,752 

*  The  Hawaii  tgures  have  been  prepofl 
table  companion  with  national  aeeou 

tonally  raised  for  an  squi- 
nts, as  noted  in  the  pre- 

oeedng  *  scussion. 
"  Personal  Healtt  Cere*  represents  pr 
for  direct  hearth  and  medical  senna 
mured  or  ml  The  hgure  includes  ear 
ng  home,  and  home  health  care:  ph) 
professional  care:  drugs  and  other  rm 

rvata  and  pubic  spendmg 
is  to  mdhnduals.  whether 
ns  such  as  hospital,  rturs- 
rsnan.  dentist,  and  other 
ideal  nondurattos;  vision 

products  and  other  medcaf  durables: 
scribed  drags  and  medicines.  housi 
items  not  covered  by  insurance. 

also  included  are  nonpre- 
rhoid  supplies  and  other 

TABLE  2 

1988  U.S.  AND  HAWAII  HEALTH  EXPENDITURES  (Millions) 
AS  A  PERCENT  OF  GROSS  PRODUCT* 


U.S.  Health  Expenditures 
Gross  National  Product 


Hawaii  Health  Expenditures 
Gross  State  Product 


$540,000 
$4,881,000 


$1,752 
$21,588 


gies  is  left  unadjusted,  the  Hawaii  data  appears  even  more 
favorable  (lower)  than  presented  in  this  paper. 

The  following  data  and  graphs  compensate  for  this  built-in 
understatement  by  raising  DBED  reported  Hawaii  figures  by 
the  same  ratio  of  the  difference  between  NIPA  and  HCFA 
medical  care  consumption  accounts  for  each  of  the  years  coed 
(eg  the  effect  for  1988  was  to  increase  Hawaii's  percent  of 
GSP  for  medical  care  from  7.5%  to  8.1%).  These  interpola- 
tions are  based  on  the  \JS.  Department  of  Commerce's  Per- 
sonal Consumption  Expenditures  Methodology  Papers:  US 
National  Income  and  Product  Accounts,  June  1990.  and  issues 
of  the  U.S.  Department  of  Commerce's  periodical  Survey  of 
Current  Business.  Where  minor  data  elements  for  Hawaii  are 
unavailable,  ie,  net  cost  of  health  insurance,  public  health 
activities,  research  and  construction  (combined  total  less  than 
12%  of  total  health  expenditures),  they  are  interpolated  at 
national  norms  for  those  years. 

Results 

A  comparison  between  U.S.  and  Hawaii  health  expendi- 
tures indicates  that  the  percent  of  Hawaii's  GSP  consumed  by 
medical  goods  and  services  was  at  8.1%  in  1988,  versus  the 
U.S.  experience  of  11.1%  of  GNP  (Table  1,  Table  2.  and 
Graph  4).  A  review  of  data  from  prior  years  indicates  this 
divergence  began  in  1983  and  has  increased  since  then  (Graph 
5).  Graph  6  (per  capita  annual  health  expenditures  in  current 
dollars  for  both  Hawaii  and  the  U.S.)  demonstrates  that  the 
ratio  favorable  to  Hawaii  is  not  simply  an  aberration  of  the 
rapidly  expanding  local  economy  (the  GSP  denominator  in  the 
ratio),  but  is  due  to  a  generally  lower  and  slower  rate  of 
growth  of  the  health  care  expenditures  in  Hawaii. 


SHORT-STAY  HOSPITAL.  BED  SUPPLY  MM7) 

Hoopital  teds  Per  Thousand  Population 
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When  compared  to  other  industrialized  countries  with  pur- 
portedly exemplary  national  health  programs.  Hawaii's  health 
expenditures  as  a  percentage  of  the  economy  are  lower  than  in 
many.  Graph  7  depicts  the  relative  health  expenditures  as  a  per- 
cent of  Gross  Domestic  Product  (GDP  »  GNP  less  net  foreign 
investment  income),  in  the  U.S..  Canada.  United  Kingdom, 
Japan.  Germany,  Sweden,  the  Netherlands  and  Hawaii  Hawaii 
has  the  third  lowest  expenditure  ratio  in  this  comparison. 

Discussion 

The  specific  causes  of  this  enviable  cost  of  health  care 
record  in  Hawaii  have  never  been  delineated.  Many  theories 
have  been  advanced  to  explain  our  favorable  health  status 
(greatest  longevity  in  the  U.S.)  and  lowest  hospital  utilization. 
The  various  factors  mentioned  include  the  mild  climate,  the 
mulu-culiural  population,  an  oligopolistic  health  insurance 
industry,  a  mandated  workplace  health  insurance  coverage,  as 
well  as  the  role  of  the  State  Health  Planning  and  Development 
Agency  (SHPDA),  to  name  a  few.  To  date,  none  has  proven  to 
be  the  primary  element  restricting  our  health  service  utiliza- 
tion and  expenditures.  This  is  worthy  of  further  research,  since 
the  answer  may  be  beneficial  to  other  communities  attempting 
to  deal  with  soaring  health  costs. 

However,  one  wonders  whether  our  overall  health  expendi- 
tures are  lower,  in  pan.  because  Hawaii's  health  providers  are 
being  paid  less  per  unit  of  service  than  their  peers  in  other 
communities  with  comparable  high  costs  of  doing  business, 
as  is  frequently  implied  by  anecdotal  comparisons  with  Main- 
land counterparts. 


GRAPH  4. 
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pRAPH  7. 
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Conclusion 

Health  care  expenditures  have  been  rising  inexorably  all 
across  the  U.S..  including  Hawaii.  Much  has  already  been 
written  about  the  causes  of  this  growth,  eg  increasing  con- 
sumer demand,  aging  population,  advances  in  health  technolo- 
gies, scarcities  of  professional  labor  and  general  inflation. 
Nevertheless,  this  paper  demonstrates  that  Hawaii's  health 
care  purchasing  power,  relative  to  other  costs  in  our  economy 
and  the  U.S.  as  a  whole,  is  a  proven  better  value  to  the  people 
of  our  community. 

Perhaps  the  State  would  be  best  served  if  the  efforts  of  our 
community  leaders  focused  on  a  comprehensive  study  of  why 
Hawaii  has  done  so  well.  In  this  way  we  might  learn  how  to 
maintain  and  improve  on  this  successful  record,  and  transfer 
our  experience  to  other  states. 
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Business,  Economic  Development  &  Tourism's  (DBED)  1990  Data  Book, 
page  14.  Table  3  lists  a  1988  de  facto  state  population  of  1.216.700.  When 
2.073  is  mukipued  by  366  days  (a  leap  year)  and  divided  by  the  de  faao 
population  of  1.216,700.  Hawaii  had  624  days  of  scute  care  hospitaliza- 
tion per  thousand  population  for  1981 

Graphs  I  and  2  use  data  published  in  the  7990  Statistical  Abstract  of  the 
US.  1987  short-term  hospital  admissions  and  out -patient  visits  (page  106) 


are  divided  by  1987  regional  population  figures  (page  20)  10  create  Graphi 
I  and  2.  respectively. 

2.  The  DBED  1990  Data  Book,  page  618.  Table  719  ranks  llawau  49ih  in 
hospital  beds  per  populauon.  The  HIAA  1990  Source  Book  of  Health 
Iniwance  Data,  page  64.  Table  4.9  fasts  total  U  S.  acute  hospital  beds  as 
946,697  for  1988.  The  US.  Department  of  Commerce.  Bureau  of  Census. 
1990  Siatatieai  Abstract  of  the  US,  page  7.  Tabic  2  fasts  the  1988  U.S. 
populauon  is  246.329.000.  Therefore.  US.  acuu  hcacaial  bed  per  thousand 
population  were  3.84.  Whereas  the  DOH  I9M  Statistical  Report,  page  90. 
Table  1  lists  Hawaii  statewide  acuu  hospital  bed  capacity  (including 
TAMC)  for  1988  at  2.855.  And.  the  DBED  1990  Data  Book,  page  14. 
Table  3  fasti  the  1988  at  facto  state  population  as  1.216.700  Therefore,  the 
Hawaii  acuu  hospital  beds  per  thousand  population  were  135.  Or.  Hawau 
was  only  61*  of  the  U.S.  ratio  of  hospital  beds  us  populauon. 

Graph  3  uses  data  published  an  the  1990  Statistical  Abstract  of  the  US 
1987  short-term  beds  (page  106)  are  divided  by  1987  regional  population 
figures  (page  20). 

3.  The  HIAA  1990  Some*  Book  Of  Health  Insurance  Data,  page  64.  Table 
4.9  lists  1988  average  costs  per  hospital  suy  (eapenses)  for  each  suie. 
Hawaii  average  hospital  con  per  hospital  suy  was  S4.65I.  Alaska  was 
$5,616  per  suy.  New  York  was  $5,070  per  suy.  California  was  S5.06I. 
Nine  states  had  higher  average  hospual  suy  costs  than  Hawaii. 

4.  US.  value  from  HIAA  1990  Source  Book  of  Health  Insurance  Data,  page 
56.  Table  4. 1.  Hawaii  value  from  DBED  1990  Data  Book,  page  349.  Table 
388  '1988  Personal  Consumption  Expenditures.  Resident  Population. 
Medical  Care:  $1,441,000,000.- 

5.  1988  U.S.  value  for  Program  Administration  and  Net  Cost  of  Private 
Health  Insurance  from  HIAA  1990  Source  Book  of  Health  Insurance 
Data,  page  56.  Table  4.1.  Hawaii  data  an  available,  but  estimated  at  same 
proportion  (5.5%)  of  Personal  Health  Care  as  U.S.  expenditures. 

6.  1988  U.S.  value  for  Government  Public  Health  Activities  from  HIAA 
1990  Source  Book  of  Health  Insurance  Data,  page  56.  Table  4.1.  Hawaii 
dau  unavailable,  but  estimated  at  same  proportion  (3  3%)  of  Personal 
Health  Care  as  US.  expenditure*. 

7.  1988  US.  value  for  Research  and  Construction  from  HIAA  7990  Source 
Book  of  Health  Insurance  Data,  page  56.  Table  4.1.  Hawaii  dau  unavad- 
able,  but  estimated  at  same  proportion  (4.1%)  of  Personal  Health  Care  as 
US.  expenditures. 

8.  1988  Gross  National  Product  from  HIAA  7990  Sourer  Book  of  Health 
Insurance  Data,  page  57,  Table  A 2.  Gross  State  Product  from  DBED 
7990  Data  Book,  page  346.  Table  385. 


"IT  STOPPED  PLAYING  RIGHT  DURING  GENERAL 
HOSPITAL.     HILL  MY  BLUE  SHIELD  PAY  FOR  IT?" 
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Chairman  Stark.  Mr.  Cook. 

STATEMENT  OF  DOUGLAS  M.  COOK,  DIRECTOR,  FLORIDA 
AGENCY  FOR  HEALTH  CARE  ADMINISTRATION 

Mr.  Cook.  Thank  you,  Mr.  Chairman. 

Your  former  colleague,  our  Governor,  former  Senator  Chiles, 
asked  me  to  extend  his  thanks  and  gratitude  to  you  for  allowing 
us  to  appear  before  this  committee.  He  asked  me  to  tell  you  he 
misses  you,  but  he  doesn't  miss  the  job  that  you  are  doing.  But  he 
does  suggest  to  you  we  need  your  help. 

I  came  to  this  job  about  a  year  ago  from  a  former  job  as  the 
budget  director  of  the  State  and  prior  to  that  serving  on  the  United 
States  Senate  Budget  Committee.  What  I  have  seen  in  the  past  2 
to  2V2  years  in  our  States  is  a  drastic  and  dramatic  devastation  in 
our  public  programs  and  in  our  economies  led  by  the  high  cost  of 
health  care.  There  has  been  a  drastic  and  dramatic  reordering  of 
State  priorities,  deep  cuts  made  in  our  education  budget  and  our 
budgets  which  protect  our  children  and  protect  our  citizens  and 
protect  our  environment. 

The  reason  the  States  are  here  today,  more  than  our  great  sense 
of  the  need  to  provide  health  care  for  everyone,  is  our  acknowledg- 
ment and  our  knowledge  that  if  we  don't  resolve  the  health  care 
crisis,  we  cannot  do  anything  else. 

What  have  we  done  in  Florida  over  the  past  couple  of  years  to 
try  to  resolve  that  crisis? 

First,  we  set  a  goal  for  universal  coverage.  We  have  learned  a 
great  deal  from  Pete  Sybinsky  and  Jack  Lewin  and  Governor 
Waihee  from  Hawaii  about  the  need  for  universal  coverage  and  the 
fact  that  unless  and  until  you  establish  that  goal  and  set  that  goal 
as  a  primary  target,  the  market  will  not  respond. 

Secondly,  we  have  adopted  modified  community  rating  because 
without  insurance  reform  you  cannot  solve  the  problem. 

Thirdly,  we  have  insured  guaranty  issue,  because  no  one  can  be 
denied  access  to  health  care  and  have  us  control  the  cost  of  this 
system  or  managed  the  system  any  better. 

Next,  we  established  11  Community  Health  Purchasing  Alli- 
ances, what  we  call  our  CHPAs.  These  purchasing  alliances  will 
have  responsibility  for  improving  and  assuring  coverage  and  con- 
trolling cost.  These  are  public-private  partnerships  with  a  business 
sector  dominating  them.  There  are  17-member  boards.  The  busi- 
ness community  will  have  11  of  those  17  members. 

We  have  established  a  program  to  develop  and  establish  state- 
wide practice  parameters  because,  as  you  have  seen  and  we  have 
seen,  we  worked  very  hard  in  the  Senate  Budget  Committee  a 
number  of  years  ago  to  reduce  the  cost  of  health  care.  What  we 
have  seen  in  the  Medicare  program,  and  as  you  know  in  envision- 
ing a  Medicare  cap,  is  a  dramatic  increase  in  utilization  both  in 
Medicare  and  Medicaid  to  avoid  the  ratesetting  mechanisms  we 
have  tried  to  establish  in  Congress  and  on  the  national  level. 

We  do  believe  in  Florida  that  the  market  can  respond.  We  do  be- 
lieve that  there  is  a  system  that  will  allow  that  market  to  respond. 
Obviously,  that  market  does  not  exist  today.  I  don't  think  anyone 
would  argue  the  health  care  market  is  a  true  market,  but  it  is  not 
a  true  market  because  we  lack  a  sticker  on  the  window  for  cost  and 
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quality.  We  don't  know  what  the  true  cost  of  health  care  is,  and 
we  will  never  know  what  the  true  cost  of  health  care  is  until  we 
commit  ourselves  to  achieve  universal  coverage. 

As  long  as  37  million  Americans,  2.5  million  Floridians,  nearly 
1  in  5,  between  1  in  5  and  1  in  4  Floridians  is  uncovered,  as  long 
as  the  tremendous  cost  of  that  gap  group,  80  percent  of  which  as 
you  know  are  working  people  and  their  families,  are  transferred  on 
to  the  rest  of  the  system,  none  of  us  can  establish  the  kind  of  unit 
costing  structure  that  allows  for  a  comparative  cost  estimate. 

Our  market  has  begun  to  respond  to  our  reforms.  We  have  1-800 
numbers  established  all  over  the  State.  Our  physicians,  who  had 
previously  viewed  managed  care  as  an  insidious  Communist  plot, 
have  now  filled  up  the  phone  lines  trying  to  join  managed  care  net- 
works. 

The  ultimate  question  before  the  committee,  in  the  spirit  of  the 
Chairman's  questions,  are  how  much  good  can  we  do  and  how 
quickly  can  we  do  it. 

In  the  spirit  of  the  Chairman's  questions,  I  would  like  to  say  im- 
plicit in  there  is  the  question,  can  the  States  go  it  alone?  How  far 
have  the  States  gone  in  going  it  alone?  Absolutely  not.  States  have 
never  thought,  never  said,  never  suggested  that  they  could  go  it 
alone. 

Our  problem  is  we  cannot  run  a  deficit,  and  so  we  have  been 
forced  to  make  decisions  due  to  the  high  cost  of  health  care  that 
the  Federal  Government  has  been  able  to  avoid,  that,  frankly,  we 
were  able  to  avoid  when  I  served  with  Senator  Chiles  in  the  United 
States  Budget  Committee. 

The  Feds  must  establish  guidelines  for  cost  and  coverage  and 
quality.  They  must  also  establish  incentives  for  the  States  to 
achieve  those  targets  and  guidelines. 

We  must  recognize  implicit  in  Mr.  Levin's  questions  that  the  na- 
tional system  will  evolve  over  a  number  of  years,  but  we  must  treat 
the  crisis,  and  we  must  treat  the  hemorrhage  first.  Our  crisis  is  im- 
mediate. Our  crisis  is  real.  We  are  doing  damage  as,  you  know,  as 
we  speak. 

Look  in  any  State  health  notes  and  on  any  State's  calendars  and 
there  are  special  sessions  in  every  State  of  the  Union  today  to  fur- 
ther cut  back  vital  investments  for  the  States  that  will  ultimately 
restore  our  economy. 

Our  problem  is  we  cannot  afford  the  national  health  care  system 
as  it  exists  today.  We  would  suggest  to  you — the  State  of  Florida 
would  suggest  to  you  that  we  deal  with  first  things  first.  There  is 
a  great  deal  of  complexity  in  this  system.  There  is  much  we  don't 
understand,  and  I  would  say  none  of  us  understand  about  how  to 
reform  the  health  care  system,  but,  until  we  cover  the  gap,  we  will 
never  resolve  this  problem.  Until  we  establish  a  unit  costing  struc- 
ture, we  cannot  solve  this  problem,  and  we  must  focus  on  covering 
that  gap  group. 

We  have  suggested  to  you  what  we  call  a  Medicaid  buy-in  pro- 
gram because  there  is  an  established  benefit  program  in  place.  We 
would  suggest  to  you,  as  the  Senator  from  Washington  indicated, 
that  when  you  try  to  establish  the  national  benefit  standard  you 
are  in  for  a  thousand  willing  providers  amendments,  most  of  which 
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we  were  able  to  stave  off  in  our  reform  effort  as  they  were  able  to 
stave  off  in  theirs.  That  is  1  year's  debate  in  and  of  itself. 

The  thought  that  we  can  reform  national  health  care  in  a  year 
is,  we  would  suggest,  perhaps  a  bit  more  ambitious,  but  we  can  do 
something.  We  can  cover  the  gap,  and  we  can  cover  the  gap  now. 

And  if  we  do  something  about  covering  that  gap  group — we  have 
a  briefing  the  governor  likes  to  give  to  legislators  based  on  my  old 
friend  Jim  Carville's  statement  that,  "It  is  the  gap,  stupid."  Until 
or  unless  we  cover  that  gap,  we  will  never  solve  this  problem. 

Finally,  we  would  suggest  to  you  that  what  we  must  get  out  of 
the  Congress  this  year  is  some  path,  some  surety,  some  confidence 
and  some  hope.  We  are  quickly  losing  hope  in  the  States.  That  is 
why  we  are  acting  so  desperately.  Our  political  consensus  is  dis- 
solving. Our  public  consensus  is  dissolving.  And  until  or  unless  we 
get  some  hope  from  Congress  and  the  national  Government,  we  will 
be  in  desperate  shape. 

Thank  you  very  much. 

Chairman  Stark.  Thank  you. 

[The  prepared  statement  follows:] 


667 


TESTIMONY  OF  DOUGLAS  M.  COOK,  DIRECTOR 
STATE  OF  FLORIDA  HEALTH  CARE  ADMINISTRATION 


Introduction 

The  need  to  fundamentally  reform  our  nation's  health  care  system  is  finally  receiving 
the  attention  it  deserves,  due,  in  large  part,  to  President  Clinton's  commitment  to  make  it  a 
priority  issue  in  his  Administration.  The  states  are  ready  to  be  partners  in  the  campaign  to 
control  health  care  costs  and  ensure  that  all  Americans  have  access  to  high-quality 
affordable  health  care.  States  can  play  a  vital  role  in  the  nation's  health  reforms  by  testing 
alternatives.  To  perform  this  role,  however,  the  states  need  flexibility  from  certain  federal 
statutory  and  regulatory  constraints  that  prevent  the  full  implementation  of  comprehensive 
health  reforms.  Florida,  in  particular,  is  willing  and  able  to  make  valuable  contributions 
because  of  two  major  health  reform  laws  the  state  legislature  recently  enacted. 

Last  year,  the  Florida  Legislature  enacted  the  Health  Care  Reform  Act  of  1992,  which 
contained  sweeping  plans  for  fundamentally  changing  the  way  health  care  is  paid  for  and 
delivered  in  the  state.  The  1992  law  sets  a  firm  deadline  of  December,  1994  for  all 
Floridians  to  have  access  to  basic,  affordable  health  care.  This  year,  the  state  legislature 
enacted  the  Health  Care  and  Insurance  Reform  Act  of  1993,  which  builds  on  the  1992  law 
and  creates  community  health  purchasing  alliances  to  implement  a  managed  competition 
model  in  Florida. 


The  nation's  health  care  problems  are  magnified  in  Florida.  Most  Floridians  have 
insurance,  but  25  million  residents,  18.5  percent  of  the  population,  are  uninsured. 
One-third  of  the  uninsured  are  children.  Florida's  health  reforms  are  designed  primarily  to 
address  its  "gap  group"-those  uninsured  residents  who  are  ineligible  for  Medicaid,  but 
whose  incomes  are  below  250  percent  of  the  federal  poverty  level. 

Florida's  Health  Reform  Laws 
Health  Care  Reform  Act  of  1992 

The  Health  Care  Reform  Act  of  1992  contains  the  following  major  features: 
Honda  Health  Plan 

•  Creates  the  Florida  Health  Plan,  a  multi-strategy,  comprehensive  health  plan.  Provides 
principles  and  strategies  the  state  will  pursue  to  address  issues  of  health  care  access; 
cost  containment;  quality  of  care;  insurance  reforms;  and  health  care  data  collection, 
research,  and  analysis 

•  Requires  that  all  Floridians  have  access  to  a  basic  affordable  health  care  package  by 
December  31, 1994 

•  Creates  a  unique  public-private  health  care  coverage  and  cost  containment  program  to 
encourage  employers  to  offer  health  benefits  to  their  employees  and  health  care 
providers  and  insurers  to  reduce  health  care  costs 

•  Establishes  health  care  coverage  and  cost  containment  targets  against  which  the  success 
of  the  public-private  program  will  be  measured 

Small  Business  Health  Insurance  Reform 

•  Creates  the  Employee  Health  Care  Access  Act,  requiring  small  employer  carriers  to 
offer  standard  and  basic  health  benefit  plans  to  employers  with  3  to  25  employees 

Agency  for  Health  Care  Administration 

•  Created  the  Agency  for  Health  Care  Administration,  effective  July  1, 1992, 
consolidating  health  care  financing,  purchasing,  and  policy  making  and  planning,  as  well 
as  health  facility  regulation  and  cost  containment  functions  into  a  single  agency 

•  Effective  July  1, 1993,  makes  the  agency  responsible  for  Medicaid,  the  State  Employees' 
Health  Insurance  program,  the  Florida  HealthAccess  Corporation,  and  the  Florida 
Healthcare  Purchasing  Cooperative 
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Practice  Parameters 

•  Directs  the  agency,  in  conjunction  with  the  relevant  medical  associations,  to  guide  the 
adoption  and  implementation  of  scientifically  sound  practice  parameters  to  eliminate 
unwarranted  variations  in  health  care  delivery 

Health  Promotion  Program 

•  Establishes  a  comprehensive,  community-based  health  promotion  and  wellness  program 
to  reduce  behavioral  risk  factors  associated  with  chronic  diseases,  injuries  and  accidents 

Florida  Health  Services  Corps 

•  Creates  the  Florida  Health  Services  Corps  to  encourage  qualified  health  professionals 
to  practice  in  underserved  locations  of  the  state 

Health  Care  and  Insurance  Reform  Act  of  1993 

This  year's  law  makes  explicit  the  state's  commitment  to  pursue  market-driven  health 
reforms.  The  major  elements  of  the  law  include: 

Community  Health  Purchasing  Alliances  (CHPAs) 

•  Improves  the  efficiency  of  the  health  care  market  by  (1)  allowing  purchasers  and 
consumers  to  pool  their  buying  power,  (2)  promoting  cost-conscious  consumer  choice  of 
managed  care  plans;  (3)  rewarding  providers  for  high  quality,  economical  care;  (4) 
increasing  access  to  care  for  the  uninsured;  and  (5)  controlling  the  rate  of  health  care 
inflation 

•  CHPA  membership  is  available  to  (1)  small  businesses  with  up  to  50  employees,  and  (2) 
the  state,  for  the  purpose  of  providing  health  benefits  to  state  employees  and  their 
dependents;  Medicaid  recipients;  and  MedAccess  (Medicaid  Buy-In)  program 
participants.  Provides  for  "associate  alliance  members,"  which  include  large  employers, 
to  participate  on  the  alliance  boards  and  receive  data  from  the  alliances 

•  Creates  one  non-profit  CHPA  in  each  of  the  11  health  service  planning  districts.  Each 
CHPA  operates  subject  to  the  supervision  and  approval  of  a  17-member  board  of 
directors  representative  of  alliance  members,  consumers,  and  government 
purchasers-prohibits  board  members  from  having  any  connection  with  a  health  care 
provider  or  insurer 

•  CHPAs  provide  member  purchasing  services  and  detailed  information  to  their  members 
on  comparative  prices,  usage,  outcomes,  quality,  and  enrollee  satisfaction  with 
accountable  health  partnerships  (AHPs) 

•  CHPAs  must  develop  plans  to  facilitate  participation  by  providers  in  the  district  in  an 
AHP,  with  special  emphasis  on  participation  by  minority  physicians 

•  Authorizes  CHPAs  to  issue  requests  for  proposals  from  AHPs  for  the  standard  and 
basic  plans  and  specialized  benefits  approved  by  the  alliance  board 

•  Provides  for  preferred  provider  networks,  point-of-service  products,  exclusive  provider 
organizations,  health  maintenance  organizations  (HMOs),  or  pure  indemnity  products 
to  be  offered  to  alliance  members,  if  such  plans  are  reasonably  available  within  the 
CHPA's  jurisdiction 

•  Ensures  a  wide  choice  of  AHPs  to  state  employees,  including  five  HMOs  and  five 
preferred  provider  organizations 

•  Any  employer  that  employs  30  or  fewer  employees  must  offer  at  least  two  AHPs  or 
health  plans  to  its  employees  and  an  employer  that  employs  31  or  more  employees  must 
offer  three  or  more  AHPs  or  health  plans  to  its  employees 

•  Makes  the  Agency  for  Health  Care  Administration  responsible  for  certifying  the  CHPAs 
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•  Requires  health  plans  to  be  offered  by  AHPs;  CHPAs  may  not  directly  provide 
insurance,  directly  contract  with  a  health  care  provider,  or  bear  risk 

Medicaid 

•  Creates  the  MedAccess  Program  (Medicaid  Buy-In)  for  Floridians  with  incomes  up  to 
250  percent  of  the  federal  poverty  level;  premiums  will  be  paid  by  the  individual,  the 
individual  and  the  employer,  or  government;  providers  will  be  compensated  at  the 
Medicaid  reimbursement  rates;  includes  the  benefits  participants  will  receive  under  the 
program 

•  Creates  a  new  physician  fee  schedule  based  on  a  resource-based  relative  value  scale 

•  Expands  the  MediPass  primary  care  case  management  program  statewide  by  December, 
1996 

Small  Business  Health  Insurance  Reform 

•  Enhances  the  Employee  Health  Care  Access  Act  of  1992  by  extending  reforms  to 
include  employers  with  1  to  50  employees 

•  Requires  all  small  employer  carriers  to  offer  their  product  on  a  "guarantee  issue"  basis 
to  small  employers,  employees,  and  dependents  without  regard  to  health  status, 
preexisting  conditions,  or  claims  history 

•  Requires  modified  community  rating  of  small  business  products;  adjustments  are 
allowed  for  age,  gender,  family  composition,  tobacco  usage,  and  geographic  location 

Single  State  Agency 

•  Implements  1992  reforms  by  transferring  Medicaid  and  the  policy  making  and 
negotiating  functions  of  the  State  Employees'  Health  Insurance  Program  to  the  Agency 
for  Health  Care  Administration,  effective  July  1, 1993 

Practice  Parameters 

•  Amends  1992  reforms,  by  directing  the  agency,  in  conjunction  with  the  health 
professional  boards  and  associations,  to  develop  state  practice  parameters  that  will 
reduce  unwarranted  variation  in  the  delivery  of  medical  treatment,  improve  the  quality 
of  medical  care,  and  promote  the  appropriate  use  of  health  care  services 

•  Provides  for  the  agency,  in  conjunction  with  the  Board  of  Medicine,  to  establish  a 
demonstration  project  to  evaluate  the  effectiveness  of  practice  parameters  with  regard 
to  the  costs  of  defensive  medicine  and  professional  liability  insurance 

Rural  Health 

•  Creates  rural  health  networks  that  provide  a  continuum  of  care,  integrate  public  and 
private  resources,  coordinate  health  service  planning  among  providers,  and  link  rural 
and  urban  facilities 

•  Provides  certificate  of  need  preferences,  a  disproportionate  share  program  for  statutory 
rural  hospitals,  and  a  rural  hospital  financial  assistance  program  if  federal  funding  is  not 
available  to  implement  the  disproportionate  share  program 

Special  Studies 

•  Requires  the  Agency  for  Health  Care  Adrninistration  (1)  to  actively  supervise  the 
CHFAo  to  ensure  ihui  actions  thai  affect  market  competition  are  not  Tor  private 
interests,  but  accomplish  legislative  intent,  and  (2)  in  conjunction  with  other  agencies,  to 
conduct  an  anti-trust  study,  including  developing  methodologies  for  regulation  and  state 
oversight;  allowing  providers  to  form  AHPs;  preventing  the  formation  of  monopolies 
and  oligopolies;  preventing  predatory  pricing;  and  making  recommendations  for  specific 
changes  in  federal  and  state  anti-trust  laws  to  facilitate  the  objectives  of  Florida's  health 
reform  law 

•  Directs  the  Agency  for  Health  Care  Administration  to  conduct  a  fraud  and  abuse  study 
and  develop  strategies  to  solve  fraud  and  abuse  problems 
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Although  the  federal  government  should  support  state  initiatives  to  provide  full 
coverage  of  their  residents  and  operate  cost-effective  health  care  programs,  it  has  strong 
interests  in  ensuring  that  states  will  carry  out  the  intent  of  the  federal  programs.  Florida 
suggests  that  the  following  general  principles  guide  decisions  on  state  flexibility: 

•  the  state's  health  care  reforms  must  be  comprehensive,  ensuring  access  to  care  for  all 
residents  by  a  certain  date; 

•  the  state's  reforms  must  be  compatible  with  reforms  enacted  at  the  federal  level; 

•  the  state  must  agree  to  enter  into  an  outcome-based  performance  contract  in  exchange 
for  being  granted  waivers  or  exemptions  from  federal  requirements; 

•  benefits  must  include  preventive  and  primary  care  in  the  basic  plan  design;  and 

•  a  state  must  be  able  to  demonstrate  that  it  has  either  enacted  legislation  or  has  the 
support  necessary  to  pass  its  health  care  reforms  into  state  law. 

The  following  sections  outline  the  federal  statutory  and  regulatory  changes  Florida 
needs  to  implement  its  comprehensive  health  care  reforms. 

Medicaid 

State  Comprehensive  Health  Care  Reforms 

Florida  has  identified  several  problems  with  federal  Medicaid  statutes  and  regulations 
that  prevent  the  states  from  ensuring  access  to  health  care  for  all  their  residents,  operating 
cost-effective  programs,  and  implementing  other  comprehensive  health  care  reforms.  For 
example,  state  efforts  to  cover  additional  low-income,  unemployed  or  part-time  workers, 
implement  wide-scale  managed  care  programs,  and  demonstrate  other  cost  containment 
measures  have  been  limited  by  Medicaid  categorical  and  income  limits,  the  linkage  of 
federally  supported  public  and  medical  assistance  eligibility,  managed  care  limitations,  and 
federal  financial  participation  restrictions. 

There  are  several  federal  Medicaid  constraints  to  the  full  implementation  of  Florida's 
health  reform  laws,  including  improved  coverages  for  people  with  low  incomes.  Some  of 
the  major  constraints  are: 

•  Categorical  and  income  restrictions.  Title  XIX  of  the  Social  Security  Act  specifies  the 
groups  that  states  are  required  to  cover  in  their  Medicaid  programs  based  on  categorical 
eligibility  requirements.  Consequently,  federal  funding  is  not  currently  available  for 
health  care  coverages  for  other  low-income  persons  who  are  categorically  ineligible  for 
Medicaid.  To  some  extent,  the  states  can  overcome  this  problem  by  increasing  their 
AFDC  income  standards,  but  this  requires  them  to  provide  economic  benefits  in  order 
to  offer  medical  assistance.  Even  then,  assistance  is  limited  to  individuals  who  are 
categorically  eligible.  Like  many  other  states,  Florida  could  increase  its  AFDC  income 
standards,  thereby  increasing  federal  expenditures  for  both  economic  and  medical 
assistance.  However,  by  decoupling  economic  and  medical  assistance  income  eligibility, 
Florida  would  be  able  to  improve  its  health  coverages  without  increasing  federal 
expenditures  for  its  economic  assistance  programs. 

•  Managed  care.  Another  aspect  of  Florida's  health  reform  laws  is  an  increased  reliance 
on  managed  care  programs  for  person*  enrolled  in  pubiiciy  sponsorea  healtn  plans. 
Although  the  Social  Security  Act  permits  renewable  two-year  freedom-of-choice  waiver 
programs,  such  as  Florida's  primary  care  case  management  program  (MediPass), 
regulations  have  significantly  limited  the  expansion  of  Medicaid  managed  care  plans. 
To  ensure  quality  of  care,  the  Social  Security  Act  requires  Medicaid  HMOs  and  other 
prepaid  health  plans  (PHPs)  to  maintain  a  25  percent  commercial  (non-Medicaid, 
non-Medicare)  enrollment  The  commercial  enrollment  requirement,  however,  is  a 
poor  proxy  for  quality.  To  require  that  one-fourth  of  Medicaid  PHP  enrollees  be 
commercially  insured  inhibits  Medicaid  PHP  development.  It  also  forces  many 
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Medicaid  PHPs  to  accept  high-risk  commercial  accounts  simply  to  satisfy  the 
Medicaid-commercial  mix  requirement,  threatening  the  PHP's  financial  ability  to 
deliver  quality  care.  HCFA  requires  states  to  contract  for  an  outside  evaluation  of  the 
cost-effectiveness  of  their  freedom-of-choice  waiver  programs  every  two-year  renewal 
period  This  time  frame  does  not  provide  contractors  adequate  time  to  collect  sufficient 
data  to  support  a  meaningful  assessment  Moreover,  it  wastes  state  and  federal  funds  to 
continue  to  evaluate  programs  that  have  already  proven  to  be  cost-effective. 

Improved  Program  Management 

There  are  additional  refinements  that  could  be  made  to  allow  states  to  improve  the 
management  of  their  Medicaid  programs.  These  changes  would  provide  the  flexibility 
states  need  to  ensure  access  to  care,  while  constraining  health  care  costs  and  protecting 
quality  of  care. 

Florida  proposes  that  Congress  and  HCFA  generally  limit  their  regulation  to 
establishing  broad  parameters  for  state  programs  (e.g.,  eligibility,  service  coverage,  federal 
financial  participation),  only  requiring  a  state  to  demonstrate  that  it  has  sufficient  providers, 
adequate  reimbursement,  proper  quality  of  care,  and  other  program  features  to  ensure  that 
the  state  offers  accessible,  adequate  care  to  all  Medicaid-eligible  persons. 

The  goals  of  the  states  and  the  federal  government  to  ensure  access  to  high-quality, 
cost-efficient  health  care  are  the  same.  Over  time,  however,  the  federal  government  has 
promulgated  laws  and  rules  that  constrain  and  even  compete  with  the  states'  abilities  to 
achieve  these  goals  by  micromanaging  the  Medicaid  Program.  What  began  in  1965  as  a 
partnership  between  the  federal  government  and  the  states  to  provide  health  care  coverage 
for  low-income  Americans  has  evolved  into  a  "top-down"  approach  to  management  of  the 
Medicaid  program,  with  the  federal  government  issuing  mandates  and  the  states  being 
forced  to  comply. 

The  following  examples  illustrate  some  of  the  areas  in  which  the  states  need  regulatory 
relief: 

•  States  can  obtain  waivers  to  certain  sections  of  the  Social  Security  Act  to  operate 
cost-effective  alternatives  to  the  regular  Medicaid  program.  President  Clinton  stated 
his  commitment  to  speeding  up  the  waiver  process  and  HCFA  recently  granted  Oregon 
a  waiver,  which  had  been  rejected  by  the  Bush  Administration,  to  test  its  Medicaid 
reforms.  The  President  is  aware  that  because  states  invest  a  substantial  share  of  then- 
own  revenues  in  the  Medicaid  program,  they  have  strong  financial  incentives  to  make 
sure  that  they  operate  cost-effectively.  For  states  that  are  trying  to  revolutionize  then- 
health  systems,  and  incurring  all  the  political  and  economic  unrest  associated  with  such 
a  change,  delays  can  be  discouraging.  Florida  appreciates  President  Clinton's 
understanding  of  the  states'  dilemmas  and  wants  to  work  with  the  Aclministration  to 
improve  the  waiver  process.  Some  additional  reforms  that  should  be  considered  include 
extending  the  time  frame  for  collecting  data  to  analyze  waiver  renewal  requests,  thereby 
permitting  a  more  valid  analysis  and  streamlining  the  renewal  evaluation  process. 

•  To  contain  Medicaid  acute  and  long-term  care  expenditures,  the  Boren  Amendment 
was  enacted,  requiring  the  states  to  reimburse  facilities  at  rates  that  are  adequate  to 
cover  the  cost  of  an  economically  and  efficiently  operated  facility.  Congress  intended  to 
create  reimbursement  ceilings.  However,  the  amendment  has  been  interpreted  by 
HCFA  and  the  courts  in  a  manner  that  establishes  a  reimbursement  floor,  increasing 
state  Medicaid  program  expenditures. 

•  The  Social  Security  Act  and  federal  regulations  sometimes  require  the  states  to 
implement  program  reforms  that  increase  costs  but  do  not  improve  care.  For  example, 
OBRA  90  requires  the  states  to  cover  any  drug  manufactured  by  a  pharmaceutical  firm 
if  the  manufacturer  has  signed  a  rebate  agreement  with  HCFA.  States  should  be 
permitted  to  deny  reimbursement  for  any  manufacturer's  drug  if  other  drugs  in  the 
same  class  of  drugs  are  as  effective  but  less  costly.  In  addition,  states  are  required  to  pay 
the  Medicare  Part  A  and  Part  B  premiums  for  certain  Medicare  beneficiaries.  As  a 
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result,  the  state  may  pay  more  for  a  beneficiary's  premiums,  coinsurance,  and 
deductibles  than  it  would  have  paid  for  total  Medicaid  coverage  of  the  individual. 

•  States  may  lose  valuable  Medicaid  matching  funds  for  minor  technical  infractions  which 
do  not  affect  quality  of  care.  Disallowances  for  infractions  that  do  not  affect  Medicaid 
recipients'  access  to  or  quality  of  care  cost  the  state  millions  of  dollars,  reducing 
available  funds  for  meeting  critical  state  needs. 

Medicare 

Medicare  is  a  federally  administered  entitlement  program  that  provides  comprehensive 
health  care  benefits  for  elders  and  some  disabled  persons.  However,  current  Medicare 
statutes  only  allow  state-administered  cost  control  demonstrations.  Under  these 
demonstration  authorities,  HCFA  has  supported  a  variety  of  Medicare  and  Medicaid 
prospective  reimbursement  and  rate-setting  programs  administered  by  several  states. 
However,  more  recently  HCFA  has  narrowed  its  demonstration  interests,  virtually  ignoring 
the  Congressionally  authorized  waivers  to  further  test  state  cost  control  systems. 

Because  of  extraordinary  increases  in  Medicare  expenditures,  state  innovations  in 
managed  care  and  utilization  control  programs,  and  state  comprehensive  health  care 
reform  proposals,  the  federal  government  should  authorize  state  demonstrations  to  learn 
how  to  better  control  Medicare  beneficiaries'  use  of  services,  improve  the  quality  of  needed 
care,  and  contain  per  capita  costs.  States  are  more  knowledgeable  of  their  populations  and 
health  care  systems  than  the  federal  government  is,  but  their  unique  ability  to  plan 
programs  for  Medicare  beneficiaries  that  provide  greater  levels  of  service  at  less  cost  is 
hampered  by  rigid,  uniform  regulation. 

Employee  Retirement  Income  Security  Act 

The  Employee  Retirement  Income  Security  Act  of  1974  (ERISA)  preempts  state 
regulation  of  employee  benefit  plans,  including  employer  self-funded  health  insurance 
plans.  Advocates  for  continued  ERISA  preemption  want  to  prevent  four  things:  (1)  state 
regulation  of  health  and  pension  plans  negotiated  by  management  and  labor;  (2)  state 
interference  in  collective  bargaining;  (3)  state  taxation  of  premiums;  and  (4)  dilution  of  the 
pressure  on  Congress  and  the  President  to  enact  a  national  health  plan.  However,  this 
preemption  no  longer  serves  the  nation's  interest  It  will  delay  the  further  development  and 
implementation  of  the  states'  comprehensive  health  care  reforms  that  include  universal 
coverage,  "play  or  pay"  employer  mandates,  and  mandated  benefit  floors  for  all  insurers. 
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Chairman  Stark.  Ms.  O'Brien. 

STATEMENT  OF  MARY  JO  O'BRIEN,  DEPUTY  COMMISSIONER, 
MINNESOTA  DEPARTMENT  OF  HEALTH 

Ms.  O'Brien.  Thank  you,  Mr.  Chairman,  for  allowing  me  to  be 
here.  And  I  send  greetings  from  Governor  Arne  Carlson  for  allow- 
ing us  to  present  before  your  committee. 

Minnesota  has  made  a  serious  and  comprehensive  commitment 
both  to  providing  access  and  to  cost  containment.  We  passed  major 
reform  legislation  in  1992,  and  this  year  we  once  again  passed  an- 
other phase  of  our  reform  legislation  where  we  have  gotten  more 
serious  about  access  and  cost  control. 

Our  law  requires  the  Minnesota  Health  Care  Commission,  made 
up  of  representatives  of  consumers,  unions,  employers,  providers 
and  insurers,  to  develop  by  December  15,  1993,  a  plan  that  will 
lead  to  universal  coverage  by  January  1,  1997. 

However,  even  before  the  development  of  the  universal  coverage 
plan,  Minnesota  has  taken  several  major  steps  toward  preserving 
or  expanding  access.  Our  1992  reform  law  created  the 
MinnesotaCare  program.  That  program  is  already  providing  State- 
subsidized  health  insurance  coverage  to  more  than  53,000  pre- 
viously uninsured  Minesotans.  That  program  just  began  this  last 
October  1,  1992. 

Our  plan  is  that  we  will  be  serving  through  the  MinnesotaCare 
subsidized  coverage  to  170,000  Minesotans  by  January  1,  1997. 
That  program  is  being  funded  by  a  2  percent  provider  tax.  So  we 
have  put  the  funding  on  the  table,  Mr.  Chairman,  and  have  com- 
mitted that  that  program  is  fully  funded. 

Our  1992  reform  law  also  featured  substantial  new  insurance 
regulation  in  the  small  employer  and  individual  market.  These  re- 
forms go  into  effect  July  1,  1993,  address  insurers'  reluctance  to 
cover  higher  risk  groups  and  individuals.  The  1992  law  also  pro- 
motes access  for  small  employer  groups  by  creating  a  more  basic 
and  affordable  health  insurance  product  and  by  creating  a  program 
to  enable  employers  to  pool  their  purchasing  power  in  order  to  get 
better  premium  rates. 

Another  type  of  access  measure  in  the  1992  law  focuses  on  not 
only  access  to  health  insurance  but  access  to  health  care  itself.  And 
the  1992  law  took  two  steps  to  remedy  access  problems  in  specifi- 
cally the  medical  assistance  program.  Provider  reimbursement 
rates,  particularly  for  primary  and  preventive  care,  were  increased 
by  up  to  25  percent.  What  we  did  not  want  to  do  is  establish  the 
subsidized  health  insurance  program  and  not  have  access  for  our 
medical  assistance  population  to  primary  care  and  preventive  care. 

Additionally,  providers  were  required  to  serve  Medicaid  or  medi- 
cal assistance  patients  as  a  condition  of  doing  business  with  more 
financially  desirable  State  groups  such  as  State  employees  and 
workers  compensation  patients. 

The  1992  law  also  promotes  access  to  care  for  our  rural  popu- 
lation and  provides  for  the  establishment  of  community  health  cen- 
ters which  are  jointly  funded  centers  both  by  local  units  of  govern- 
ment and  the  State. 

Minnesota's  cost  control  plan  was  enacted  as  part  of  the  health 
care  reform  law  signed  several  weeks  ago.  The  1993  law  sets  out 
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two  basic  cost  containment  strategies,  fundamentally  reconfiguring 
the  delivery  system  and  placing  regulatory  controls  on  the  amount 
of  cost  that  can  increase,  essentially,  expenditure  limits. 

The  1993  law  replaces  the  existing  delivery  system  with  a  new 
two-part  delivery  system.  Health  care  will  be  delivered  principally 
through  integrated  service  networks,  integrated  delivery  systems, 
and  care  that  is  delivered  outside  these  integrated  delivery  systems 
will  be  governed  by  a  regulated  all-payer  system. 

It  is  Minnesota's  clear  intent  we  are  going  to  move  quickly  to  a 
provision  of  services  by  capitated  integrated  delivery  systems. 
These  integrated  delivery  systems  will  be  provider  networks  that 
will  be  responsible  for  providing  the  full  range  of  care  to  a  defined 
population  for  a  capitated  premium. 

Integrated  delivery  systems  help  contain  costs  in  several  ways. 
Most  fundamentally  capitation  will  create  incentives  not  to  provide 
unnecessary  care  but  to  provide  quality  cost-effective  care. 

And  in  Minnesota  we  have  done  a  lot  of  work  on  managed  care 
systems,  and  we  continue  to  want  to  move  forward.  Our  goal  of  our 
health  care  commission  is  to  have  between  80  and  90  percent  of  our 
population  in  these  capitated  systems  within  the  next  4  years. 

Cost  containment  will  also  result  from  the  integrated  service 
structure  as  networks  bring  about  collaboration  and  achieve  econo- 
mies of  scale  by  eliminating  enormous  amounts  of  unnecessary  du- 
plication. In  the  1993  law  we  had  provided  a  State  exemption  proc- 
ess from  antitrust,  and  our  hope  is  that  meets  the  Federal  test.  We 
spent  a  great  deal  of  time  on  that,  working  with  both  the  Federal 
Justice  Department  and  our  attorney  general's  office. 

The  second  basic  strategy  of  our  1993  law  is  the  imposition  of  an 
overall  systemwide  spending  limit.  These  limitations  will  serve  as 
a  global  budget  to  assure  spending  cannot  exceed  a  certain  level  or 
point,  and  our  short-term  transitional  limits  on  providers  and  in- 
surers will  be  in  effect  in  1994  and  1995.  Subsequently,  limits  will 
apply  to  the  integrated  service  networks  and  to  the  all-payer  sys- 
tem as  a  basic  part  of  the  new  delivery  system. 

Chairman  Stark.  Do  you  have  a  penalty  if  someone  goes  over 
those  limits  or  are  those  voluntary  targets? 

Ms.  O'Brien.  In  1994  and  1995,  as  we  develop  the  data  systems, 
which  we  are  developing  now — Mr.  Chairman,  I  can't  reiterate  the 
problem  of  having  sufficient  expenditure  information  available  to 
you  so  that  you  can  make  sure  that  the  expenditure  limits  that  you 
are  designing  are  appropriate,  especially  where  you  will  be  provid- 
ing them  to  individual  insurers  and  providers. 

Chairman  Stark.  When  do  they  become  enforceable? 

Ms.  O'Brien.  The  1994-95  will  be  voluntary.  I  would  say  they 
will  be  voluntary  under  agreement  and  duress.  We  are  going  to  go 
in  and  actually  

Chairman  Stark.  So  they  are  not  enforceable? 

Ms.  O'Brien.  We  will  be  auditing  them,  and  we  will  be  publiciz- 
ing those  providers  and  insurers  that  go  over  those  amounts. 

Mr.  Thomas.  Mr.  Chairman,  this  is  Minnesota.  Guilt  is  inborn. 

Ms.  O'Brien.  Some  people  would  say  

Mr.  Thomas.  It  will  work  in  Minnesota. 
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Ms.  O'Brien.  Some  people  keep  on  telling  me,  Mr.  Chairman,  it 
is  in  our  water,  and  we  have  agreed  to  export  that  water  if  it  would 
help. 

Mr.  Thomas.  You  used  to  have  it  in  the  beer,  but  you  don't  as 
much  any  more. 

Ms.  O'Brien.  Excuse  me,  I  didn't  hear  that. 

Mr.  Thomas.  I  am  sorry.  Go  ahead. 

Ms.  O'Brien.  I  am  not  a  beer  drinker,  Mr.  Thomas. 

After  1994  and  1995,  they  will  be  enforceable.  We  will  have  the 
statutory — we  actually  have  the  statutory  authority  to  go  back  in 
and  assess  the  providers  if  they  exceed  the  limits,  and  we  are  to 
come  back  to  our  legislature  this  coming  January  1,  1994,  with  spe- 
cific enforcement  regulations. 

Chairman  Stark.  You  have  to  get  those  passed. 

Ms.  O'Brien.  Yes,  we  do. 

But,  Mr.  Chairman,  I  need  to  tell  you  that  these  expenditure  lim- 
its were  at  the  behest  of  both  the  business  groups  and  labor  groups 
in  our  State.  They  have  broad  bipartisan  support.  It  is  not  my  ex- 
pectation we  will  have  trouble  getting  expenditure  limits  passed. 

And,  in  fact,  we  have  in  our  statute  specific  levels  for  expendi- 
ture limits  that  are  outlined  for  the  next  5  years,  and  it  is  the  clear 
intent  of  our  State  and  our  State  groups  to  abide  by  these  limits. 

Chairman  Stark.  Great. 

Mr.  Thomas.  And  they  will. 

[The  prepared  statement  follows:] 
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PREPARED  STATEMENT  OF  MARY  JO  O'BRIEN 

To  the  Subcommittee  on  Health 
Committee  on  Ways  and  Means 
United  States  House  of  Representatives 
June  8,  1993 


My  name  is  Mary  Jo  O'Brien.  I  am  the  Deputy  Commissioner  of  the  Minnesota 
Department  of  Health.  I  was  the  lead  person  for  Governor  Carlson's 
administration  in  the  development  of  Minnesota's  1992  bipartisan  health  care 
reform  initiative.  With  the  passage  of  that  law,  I  assumed  overall 
responsibility  for  its  development  and  implementation.  I  worked  closely  with 
the  Minnesota  Health  Care  Commission  in  the  development  of  Minnesota's  cost 
containment  plan. 

Minnesota  has  made  a  serious  and  comprehensive  commitment  to  providing  access 
to  health  care  and  to  containing  the  increase  in  health  care  costs.  The 
reform  process  began  in  April  1992  with  the  enactment  of  the  HealthRight  (now 
"MinnesotaCare")  Act,  and  continued  last  month  when  Governor  Carlson  signed 
another  major  health  care  reform  law  that  builds  on  the  framework  enacted 
last  year. 

I  will  respond  in  turn  to  the  four  questions  posed  by  the  subcommittee  (I 
will  refer  to  the  HealthRight  Act  as  the  "1992  law",  and  to  the  legislation 
enacted  last  month  as  the  "1993  law") . 


I.  To  what  extent  does  Minnesota  guarantee  health  insurance  coverage 
to  all  residents  by  a  specified  date? 

II.  What   specific   policies   and   enforcement  mechanisms   are   used  to 
expand  access  and  coverage? 

The  1993  law  commits  Minnesota  to  guaranteeing  universal  coverage  by  January 
1,  1997:  "The  health  care  commission  shall  develop  and  submit  to  the 
legislature  and  the  Governor  by  December  15,  1993,  a  comprehensive  plan  that 
will  lead  to  universal  health  coverage  for  all  Minnesotans  by  January  1, 
1997. " 

Even  before  the  development  of  the  universal  coverage  plan,  Minnesota  has 
already  taken  several  significant  steps  toward  preserving  or  expanding  its 
citizens'  access  to  health  insurance  and  to  health  care. 


a.       State-subsidized  insurance  for  the  working  poor. 

The  1992  law  created  the  MinnesotaCare  program.  That  program  is  already 
providing  state-subsidized  health  coverage  to  thousands  of  previously 
uninsured  Minnesotans.  The  program  is  available  to  the  uninsured  with  family 
incomes  below  275  percent  of  the  federal  poverty  level  who  do  not  qualify  for 
Medicaid.  Premiums  are  paid  in  part  by  the  enrollees  and  in  part  by  the 
state  (the  amount  of  the  state's  subsidy  is  determined  on  a  sliding  scale 
based  on  income  and  family  size) . 

The  MinnesotaCare  program  is  an  expansion  of  an  existing  program  called  the 
Children's  Health  Plan  and,  like  the  Children's  Health  Plan,  it  emphasizes 
preventive  care.  However,  it  goes  far  beyond  the  Children's  Health  Plan,  by 
also  covering  adults  (adults  with  children  are  eligible  already;  childless 
adults  wiil  be  eligible  beginning  in  July  1994)  and  by  providing  inpatient 
benefits  (unlimited  for  children,  up  to  $10,000  for  adults). 

Over  53,000  previously  uninsured  Minnesotans  already  receive  insurance 
coverage  through  the  MinnesotaCare  program.  The  state  projects  that,  by 
1997,  more  than  170,000  people  (almost  half  of  Minnesota's  uninsured 
population)  will  be  enrolled. 


b.       Small-group  and  individual  market  insurance  reform. 

The  1992  law  featured  substantial  insurance  reform  in  the  small  employer 
(fewer  than  30  employees)  and  individual  markets.  These  reforms,  which  go 
into  effect  on  July  l,  1993,  address  the  access  problems  that  arise  from 
insurors'  reluctance  to  cover  those  who  most  need  insurance.  The  1992  law's 
insurance  reform  includes  the  following:     carriers  may  not  refuse  to  cover 
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or  to  renew  a  small  employer  group  ("guaranteed  issue"  and  "guaranteed 
renewal") ,  and  may  not  refuse  to  renew  an  individual  policy;  carriers  may  not 
carve  out  high  risk  individuals  from  a  covered  group;  carriers  may  not  base 
premium  rates  on  gender;  carriers  must  offer  premium  rates  to  small  employers 
and  individuals  that  are  no  more  than  25  percent  above  or  25  per  cent  below 
their  index  rate,  and  divergences  from  the  index  rate  may  be  based  only  on 
experience  and  health  status  (an  additional  divergence  from  the  index  rate 
of  up  to  50  percent  may  be  based  on  age)  ;  carriers  may  not  limit  coverage 
based  on  pre-existing  conditions  for  longer  than  twelve  months;  and  an 
insured  who  has  already  been  subject  to  a  pre-existing  condition  limitation 
may  not  be  subjected  to  a  new  limitation  for  the  same  condition  upon  changing 
carriers. 

In  addition  to  these  regulatory  reforms  to  the  small  group  and  individual 
markets,  the  1992  law  also  promotes  access  to  health  coverage  by  creating  a 
new,  more  affordable  health  insurance  product  in  the  small  employer  market. 
The  1992  law  requires  that  carriers  offer  the  "small  employer  plan"  to  any 
small  employer  who  wishes  to  purchase  it.  The  plan  provides  a  more  basic 
benefit  package  than  is  otherwise  mandated  under  the  Minnesota  insurance  law 
and  will  therefore  be  less  expensive.  The  small  employer  plan  provides 
inpatient  and  outpatient  hospital  services,  physician  and  nurse  practitioner 
services,  X-rays  and  lab  tests,  ambulance  services,  durable  medical 
equipment,  maternity  and  prenatal  care,  and  some  chemical  dependency,  mental 
health,  and  prescription  drug  coverage.  However,  it  does  not  provide  other 
mandated  coverages  that  cause  the  cost  of  health  insurance  to  exceed  the 
means  of  some  small  employers. 

The  insurance  reforms  in  the  1992  law  will  discourage  insurors  from  denying 
coverage  to  high-risk  groups  and  individuals,  and  will  prohibit  such  denials 
in  the  small  employer  market.  But  even  before  that  law  was  enacted, 
Minnesota  had  a  well-established  high-risk  pool  that  guaranteed  coverage  to 
those  people  who  were  turned  down  by  the  insurance  carriers.  The  Minnesota 
Comprehensive  Health  Association  (MCHA)  was  founded  in  1976  as  the  nation's 
first  high-risk  pool  and  now  covers  35,000  Minnesotans.  MCHA  is  funded 
partly  through  enrol lee  premiums  and  partly  through  assessments  on  all 
licensed  insurors  (including  HMOs  and  non-profit  health  plans) .  MCHA  remains 
an  important  part  of  Minnesota's  strategy  for  promoting  access  to  coverage, 
by  insuring  high-risk  individuals  who  are  self-employed,  retired,  or  employed 
by  firms  that  do  not  provide  insurance.  However,  the  1992  insurance  reforms 
should  significantly  reduce  Minnesota's  reliance  on  MCHA  as  the  insuror  of 
last  resort. 


c.       Pooled  purchasing. 

The  1992  law  also  seeks  to  improve  access  for  employees  through  the  Private 
Employers  Insurance  Program.  This  program  will  enable  employers  to  pool 
their  purchasing  power  in  order  to  get  better  premium  rates.  The  program, 
based  on  a  successful  existing  program  for  small  public  employers  (counties, 
municipalities,  and  school  districts) ,  is  administered  by  the  state,  but  is 
not  otherwise  subsidized  by  the  state. 


d.  Tax  deductibility  for  the  self-employed. 

Another  access  measure  in  the  1992  law  increased  from  25  percent  to  100 
percent  the  portion  of  health  insurance  premiums  that  may  be  deducted  by  the 
self-employed  from  their  state  income  tax.  This  measure  will  assist  farmers 
and  other  self-employed  individuals,  who  often  face  high  premiums  due  to 
their  lack  of  purchasing  power,  to  afford  health  insurance. 

e.  Access  to  Medicaid  providers. 

Another  type  of  access  measure  in  the  1992  law  focuses  not  on  access  to 
health  insurance,  but  on  access  to  health  care  itself.  Merely  having 
insurance  coverage  is  not  enough,  if  that  coverage  does  not  assure  access  to 
health  care  providers.  Enrollees  in  our  Medicaid  program  had  experienced 
significant  access  problems  due  to  the  reluctance  of  providers  to  serve  them. 
The  1992  law  took  two  steps  to  remedy  this  access  problem.  Provider 
reimbursement  rates,  particularly  for  primary  and  preventive  care,  were 
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increased  by  up  to  25  percent,  in  order  to  narrow  the  gap  between  the 
financial  rewards  for  treating  privately  insured  patients  and  Medicaid 
patients.  Additionally,  providers  were  required  to  serve  Medicaid  and 
MinnesotaCare  patients  as  a  condition  of  doing  business  with  the  State 
Employees  Health  Plan  and  the  worker's  compensation  program  (generally  viewed 
by  providers  as  more  financially  desirable  groups) . 


f .       Access  to  rural  health  care. 

The  1992  law  promotes  access  to  care  not  only  for  our  Medicaid  population, 
but  also  for  our  rural  population.  The  law  creates  an  Office  of  Rural  Health 
within  the  Department  of  Health,  to  act  as  an  advocate,  creator,  and 
coordinator  of  rural  health  programs.  The  law  also  establishes  several 
hospital  grant  programs,  including  one  for  rural  hospitals  in  isolated  parts 
of  the  state. 

The  1992  law  provides  for  the  establishment  of  community  health  centers  in 
underserved  rural  areas.  The  state  will  provide  technical  and  financial 
assistance  to  the  community  health  centers,  which  will  be  locally  operated 
and  will  encourage  the  use  of  midlevel  practitioners.  State  funds  provided 
to  community  health  centers  must  be  matched  by  local  funding. 

Finally,  the  1992  law  includes  education  loan  forgiveness  programs  for 
physicians  and  midlevel  practitioners  who  commit  to  practice  in  rural 
Minnesota.     Those  programs  were  expanded  upon  in  the  1993  law. 


III.  Is  the  plan  designed  to  control  the  growth  in  public  and 
private  health  spending? 

IV.  What  specific  provisions  were  adopted  to  limit  the  growth 
in  spending? 

The  central  focus  of  the  1993  law  is  controlling  the  growth  in  health 
spending.  The  law  sets  out  two  basic  strategies  for  accomplishing  this.  The 
first  is  to  fundamentally  reconfigure  the  delivery  system  and  the  second  is 
to  place  regulatory  controls  on  the  amount  that  costs  can  increase. 

Both  strategies  are  being  implemented  with  a  foundation  of  citizen  support 
and  participation.  Through  six  regional  boards,  a  statewide  commission  and 
several  advisory  committees,  development  and  promotion  of  both  strategies  has 
begun.  I  believe  this  early  and  intense  involvement  of  key  community  leaders 
has  allowed  us  to  move  forward  with  our  reforms  and  toward  our  vision  of 
creating  a  seamless  delivery  system  with  universal  access. 

The  specifics  of  our  two  basic  strategies  are  as  follows: 


a.       Delivery  system  reform. 

The  1993  law  replaces  the  current  delivery  system,  still  largely  based  on 
traditional  f ee-f or-service  medicine,  with  a  new,  two-part  system.  Health 
care  will  be  delivered  principally  through  "Integrated  Service  Networks" 
(ISNs) ;  care  delivered  outside  of  ISNs  will  be  governed  by  a  regulated  all- 
payer  system. 

ISNs  will  be  provider  networks  that  will  be  responsible  for  providing  the 
full  range  of  acute  and  preventive  care  to  a  defined  enrollee  population  for 
a  pre-determined,  capitated  premium.  They  may  be  formed  by  health 
maintenance  organizations,  insurors,  hospitals,  providers,  local  government, 
purchasers,  or  by  some  combination  of  those  entities. 

ISNs  will  contain  costs  in  several  ways.  Most  fundamentally,  they  will 
create  incentives  not  to  provide  unnecessary  or  marginal  care.  Under  the 
existing  f ee-f or-service  system,  a  provider  who  performs  more  tests  and 
procedures  makes  more  money.  Under  the  ISN  system,  based  on  capitation, 
doing  more  will  mean  earning  less.  The  ISN  and  its  member  providers  will 
have  a  strong  incentive  to  hold  down  the  cost  of  care. 
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Cost  containment  will  result  not  only  from  the  ISN  being  capitated,  but  also 
from  it  being  a  network.  The  existing  system  imposes  an  array  of  unnecessary 
costs  as  a  result  of  its  fragmentation.  Administrative  functions  are 
duplicated  in  each  provider's  office;  expensive  diagnostic  machines  are 
purchased  both  by  a  hospital  and  by  the  clinic  across  the  street.  Delivery 
of  care  through  provider  networks  will  bring  about  provider  collaboration  to 
achieve  economics  of  scale  that  eliminates  an  enormous  amount  of  unnecessary 
duplication. 

The  1992  and  1993  laws  further  promote  beneficial  collaboration  among 
providers  by  establishing  a  process  by  which  an  arrangement  that  would 
improve  the  cost,  access,  or  quality  of  health  care  would  be  exempt  from 
federal  and  state  antitrust  liability  (as  permitted  under  the  "state  action 
doctrine"  of  federal  antitrust  law) .  Under  this  process,  providers  wishing 
to  collaborate  in  a  manner  that  may  violate  antitrust  law  can  apply  to  the 
Commissioner  of  Health  for  an  exemption.  The  Commissioner  will  provide  an 
opportunity  for  any  member  of  the  community  to  comment  and  will  seek  advice 
from  the  state  health  care  commission  and  pertinent  regional  coordinating 
boards,  and  may  conduct  a  hearing.  If  the  Commissioner  then  finds  that  the 
arrangement  would  improve  cost,  access,  or  quality,  the  Commissioner  may 
grant  an  exemption,  and  will  monitor  the  arrangement  as  it  goes  forward,  in 
order  to  assure  that  it  actually  benefits  consumers  as  expected  rather  than 
merely  enriching  the  participants.  If  abuses  occur,  the  Commissioner  may 
revoke  the  approval. 

Minnesota's  plan  relies  on  competition  as  well  as  collaboration.  ISNs  will 
contain  costs  not  only  through  collaboration  within  an  ISN  network,  but 
through  competition  between  ISN  networks.  ISNs  will  compete  in  a  manner  that 
better  enables  health  care  purchasers  to  make  rational  decisions. 
Competition  in  health  care  currently  does  little  or  nothing  to  hold  down 
health  care  costs,  largely  because  the  health  care  "product"  is  so  ill- 
defined  in  the  current  market.  Purchasers  of  care  through  ISNs  will  be  able 
to  compare  two  essential  measures  of  competing  ISNs:  quality  (a  major  thrust 
of  our  reform  effort  is  to  collect  and  disseminate  outcome  and  consumer 
satisfaction  data  to  meaningfully  measure  ISN  quality)  and  price.  ISN 
benefit  packages  will  be  standardized  to  enable  comparisons  to  be  made 
between  different  ISNs  in  a  more  intelligible  way  than  can  currently  be  done 
between  providers  or  health  insurance  plans.  Health  care  purchasers  will 
thereby  be  able  to  exert  a  significant  pressure  on  ISNs  to  hold  down  their 
premium  rates  and  improve  quality,  because  ISNs  that  fail  to  do  so  will  lose 
business  to  competing  ISNs. 

A  fundamental  difference  between  Minnesota's  ISN  model  and  current  health 
maintenance  organizations  is  that  the  ISN  will  "integrate"  community  and 
regional  public  health  goals  into  its  delivery  of  care.  ISNs  will  be  judged 
in  part  on  their  achievement  of  these  goals,  which  will  bring  about  a  strong 
community  focus  and  involvement  for  this  new  delivery  system. 

ISNs  will  begin  providing  care  on  July  1,  1994.  Also  on  July  1,  1994,  a  two- 
year  phase-in  will  begin  of  the  regulated  all-payer  system,  the  other 
component  of  our  new  delivery  system.  That  regulatory  system  will  govern  all 
health  care  that  is  not  provided  through  ISNs.  Providers,  insurors,  and 
purchasers  who  choose  not  to  work  through  an  ISN  will  be  governed  by  the  all- 
payer  system.  The  state  will  set  provider  fees  in  the  all-payer  system,  and 
will  establish  utilization  controls  and  restrictions  on  provider  conflict  of 
interest  and  self-referral.  The  all-payer  system  will  assure  that,  even 
outside  of  ISNs,  there  are  no  incentives  to  drive  up  fees,  utilization,  and 
insurance  premiums. 


b.      Regulatory  control  of  spending  growth. 

Our  1993  law  pairs  delivery  system  reform  with  over-all,  system-wide  spending 
limitations.  These  limitations  will  serve  as  a  global  budget,  to  assure  that 
spending  cannot  exceed  a  certain  point.  Our  expenditure  limits  are  designed 
to  carry  out  the  requirement  in  our  1992  law  that  our  new  system  must  reduce 
the  growth  rate  of  health  care  spending  by  10  percent  per  year  for  five 
years. 
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The  1993  law  contains  two  types  of  spending  limits.  Short-term, 
transitional  limits  will  be  in  effect  in  1994  and  1995  to  assure  that 
spending  is  kept  in  check  during  the  period  in  which  we  are  moving  into  the 
ISN/all-payer  system.  Additionally,  limits  will  apply  to  the  ISNs  and  to  the 
all-payer  system,  as  a  basic  part  of  that  new  system. 


The  transitional  1994  and  1995  limits  apply  to  both  providers  and  insurors. 
In  1994,  providers  may  not  increase  their  annual  per-patient  revenues  more 
than  6.5  percent  plus  the  increase  in  the  CPI;  in  1995,  that  limit  drops  to 
5.3  percent  plus  the  increase  in  the  CPI. 

Insurors1  (including  HMOs  and  such  non-profit  health  plans  as  Blue  Cross/Blue 
Shield)  expenditures  are  subject  to  the  same  maximum  rates  of  increase  as  are 
providers'  revenues.  Insurance  premiums  will  be  regulated  and  reserve  levels 
monitored  to  assure  that  insurers  pass  on  to  consumers  the  savings  resulting 
from  provider  fee  limitations  and  from  the  limits  on  insuror  expenditures. 
Providers  or  insurors  that  exceed  the  revenue  or  expenditure  limits  will  be 
required  to  pay  an  assessment  to  the  state,  equal  to  the  excessive  amount. 

The  limits  applicable  to  ISNs  and  to  the  all-payer  system  will  work  in  a 
similar  way.  Each  ISN  will  be  required  to  keep  its  revenues  and  spending 
within  the  statutory  growth  rates  (which  decrease  every  year  until  1998,  when 
the  growth  rate  will  be  2.6  percent  plus  the  increase  in  the  CPI),  and  will 
be  sanctioned  for  any  excess  spending.  The  same  limits  will  be  imposed  on 
the  all-payer  system  as  well,  and  will  be  enforced  through  adjustments  of  the 
fee  schedule. 

Both  the  transitional  limits  and  those  applied  to  the  new  delivery  system  may 
be  adjusted  by  the  Commissioner  of  Health  for  changes  in  enrol lee  population 
that  affect  the  risk  associated  with  the  population  and  the  intensity  of  care 
that  the  population  requires.  Such  adjustments  will  avoid  creating  incen- 
tives for  providers  and  insurors  to  avoid  high  risk  people,  and  reward  those 
providers  and  insurors  that  do  take  on  such  patients  and  enrol lees. 

Minnesota  is  very  confident  that  its  delivery  system  reforms,  together  with 
regulatory  limits  on  spending  growth,  will  contain  health  care  costs  while 
preserving  the  high  quality  of  care  in  the  system. 


BACKGROUND t     Development  and  Implementation  of  Minnesota's  Plan 

I  will  give  the  subcommittee  a  sense  of  how  Minnesota's  plan  evolved,  and  of 
the  activity  inspired  by  our  legislation  that  is  now  going  on  throughout  the 
state.  This  background  will  help  explain  why  we  in  Minnesota  are  so 
optimistic  about  what  we  are  doing,  and  why  we  think  a  significant  amount  of 
state  flexibility  is  an  important  element  of  a  successful  health  care  reform 
initiative. 


The  1992  law 

The  bill  that  passed  in  1992  was  drafted  by  a  bipartisan  legislative  team 
working  in  conjunction  with  the  Governor's  Office.  It  was  supported  by  the 
legislative  leadership  of  both  parties  and  by  the  Governor.  Even  with  that 
support,  the  bill  was  extremely  controversial,  and  very  nearly  defeated. 
Hundreds  of  physicians  came  to  the  Capitol  to  lobby  against  it,  and  it  was 
also  bitterly  opposed  by  rural  hospitals  and  other  stakeholder  groups.  The 
House  of  Representatives  passed  the  bill  by  a  narrow  70  to  64  margin. 


The  Minnesota  Health  CarQ  Commission 

The  1992  law,  in  addition  to  the  many  access  provisions  already  discussed, 
created  the  Minnesota  Health  Care  Commission  and  charged  it  with  developing 
a  cost  containment  plan.  The  25  member  Commission  is  broadly  representative 
of  the  many  stakeholders  in  our  health  care  system.  It  includes 
representatives  of  consumers,  large  and  small  employers,  labor  unions, 
insurors  (including  HMOs,  Blue  Cross/Blue  Shield,  and  indemnity  insurance 
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companies),  and  providers  (including  representatives  of  the  state  hospital 
association,  medical  association,  and  nurses  association,  a  rural  physician, 
and  a  chiropractor) . 


The  1993  Law 

The  cost  containment  plan  enacted  in  the  1993  law  was  essentially  the 
creation  of  the  Health  Care  Commission.  The  Commission's  cost  containment 
plan,  unanimously  supported  by  its  25  members,  was  released  in  January  1993, 
and  forms  the  heart  of  the  1993  law.  All  major  stakeholder  groups  supported 
the  bill  and  lobbied  for  it,  and  the  bill  passed  the  legislature  by  a  wide 
margin. 


Response  to  the  Reform  Initiatives 

Providers,  insurors,  and  communities  all  over  the  state,  in  rural  areas  as 
well  as  in  the  Twin  Cities,  are  already  moving  forward  to  implement  the 
delivery  system  reforms  envisioned  in  the  law.  A  large  collection  of 
providers  has  already  announced  an  equal  partnership  with  Blue  Cross/Blue 
Shield  to  form  an  ISN  covering  a  rural  14  county  area  around  the  city  of 
Willmar.  Interest  has  been  expressed  by  Mayo  Clinic  physicians  in  developing 
an  ISN  to  serve  the  Rochester  area.  ISN  planning  and  developmental 
activities  are  under  way  in  at  least  a  dozen  cities  and  towns  outside  of  the 
Twin  Cities  metropolitan  area,  and  the  major  Twin  Cities  providers  are 
actively  positioning  themselves  to  play  a  role  in  the  new  ISN  system. 
Numerous  communities  have  requested  advice  or  technical  assistance  in  forming 
ISNs,  and  several  have  volunteered  to  serve  as  Department  of  Health  "models" 
for  ISN  development.  All  this  activity  is  going  on  in  an  atmosphere  of 
excitement  over  a  real  opportunity  to  improve  the  system,  rather  than 
reluctant  acceptance  of  the  inevitable. 

The  support  for  reform  expressed  by  stakeholders  and  legislators,  and  the 
dramatic  private  sector  response  to  the  reform  initiatives,  would  not  have 
been  possible  were  our  reform  initiatives  not  state-based.  The  state 
commission  served  as  a  vehicle  for  educating  different  groups,  for  giving 
them  an  opportunity  for  voicing  their  concerns  and  priorities,  and  for 
assuring  that  the  plan  that  emerged  was  one  that  would  be  widely  acceptable. 

I  believe  that  the  plan's  "grass  roots"  origins  have  played  a  key  role  in  its 
acceptance  and  in  its  promise  for  the  future,  and  that  a  plan  imposed  from 
Washington  would  not  have  produced  the  same  encouraging  progress. 

I  look  forward  to  the  subcommittee  periodically  reviewing  Minnesota's  health 
care  reform  efforts. 
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Chairman  Stark.  Miss  Rader. 

STATEMENT  OF  ANYA  RADER,  DEPUTY  CHIEF  OF  STAFF  FOR 
GOVERNOR  HOWARD  DEAN,  MJD.,  STATE  OF  VERMONT 

Ms.  Rader.  Thank  you.  I  am  Anya  Rader,  deputy  chief  of  staff 
for  Governor  Howard  Dean  of  Vermont,  and  I  thank  you  on  behalf 
of  Governor  Dean  and  myself  for  the  opportunity  to  testify  today. 

In  Vermont  we  are  aiming  to  provide  access  to  a  comprehensive 
set  of  health  care  benefits  for  all  residents  in  the  State  by  1995. 

The  Vermont  legislature  passed  health  reform  legislation  in  1992 
that  created  the  foundation  for  a  dramatic  restructuring  of  our 
State's  health  care  system.  The  legislation  followed  on  the  heels  of 
insurance  market  reforms  enacted  in  1991  which  required  commu- 
nity rating  and  guaranteed  acceptance  in  the  Vermont  market. 

Vermont's  reform  bill  reorganized  and  strengthened  health  care 
regulation  in  our  State  by  creating  a  health  care  authority  with 
considerable  powers.  The  authority  is  developing  a  global  budgeting 
process  through  which  we  will  annually  set  the  rate  of  growth  in 
Vermont's  health  care  expenditures. 

Vermont's  reform  legislation  also  created  a  purchasing  pool  simi- 
lar to  the  health  alliance  that  is  being  discussed  at  the  Federal 
level,  and  Governor  Dean  has  advocated  requiring  all  Vermonters 
join  the  pool,  including  Medicaid  and  Medicare  eligibles  with  ap- 
propriate Federal  permissions. 

The  bill  also  expanded  coverage  through  Vermont's  Medicaid  pro- 
gram to  include  children  up  through  age  17  living  at  or  below  225 
percent  of  the  Federal  poverty  line. 

Lastly,  and  most  importantly,  Vermont's  reform  legislation  initi- 
ated the  creation  of  integrated  systems  of  health  care  delivery.  It 
is  expected  that  all  Vermonters  will  receive  their  health  care 
through  an  integrated  system  in  the  future  after  further  legislative 
action. 

These  networks  of  providers  will  be  certified  by  our  health  care 
authority.  They  will  be  required  to  make  available  a  standard 
package  of  benefits  to  anyone  in  the  State,  and  they  will  be  the 
locus  of  enforcement  of  the  global  budget.  The  integrated  systems 
will  receive  a  capitated  pavment  for  each  enrollee,  and  the  rate  of 
growth  in  that  payment  will  be  controlled  by  the  authority. 

The  health  care  authority  is  developing  two  comprehensive  mod- 
els for  raising  the  necessary  revenues  to  pay  for  universal  coverage, 
a  single-payer  version,  relying  on  a  payroll  tax,  and  an  employ- 
ment-based model  which  relies  on  a  number  of  splinter  taxes.  The 
Vermont  legislature  is  expected  to  adopt  one  of  these  two  financing 
models,  including  the  revenue  raising  measures  during  their  1994 
session,  and  that  same  legislation  will  include  a  benefits  package 
and  other  further  overall  system  reforms. 

We  are  proud  of  our  accomplishments  in  Vermont.  Governor 
Dean  is  determined  to  move  ahead  with  the  next  phase  of  reform, 
but  we  cannot  deny  our  chances  of  success  will  be  greatly  enhanced 
by  action  at  the  Federal  level.  At  a  minimum,  we  need  to  see  the 
removal  of  Federal  barriers  for  States  that  want  to  pursue  com- 
prehensive health  care  reform  but  are  inhibited  by  Federal  laws 
and  regulations. 


683 

The  participation  of  Medicaid,  Medicare  and  ERISA  plans  is  es- 
sential to  the  success  of  Vermont's  reform  efforts.  Coordination  of 
policies  regarding  administration,  benefits,  provider  payment  and 
financing  will  enhance  our  ability  to  meet  our  reform  goals.  An  ex- 
pedited waiver  process  for  inclusion  of  Medicaid  and  Medicare  and 
comprehensive  reform  designs  is  needed  along  with  statutory 
changes  to  ERISA. 

States  also  need  a  reform  framework  at  the  national  level  that 
creates  common  standards  of  accountability  and  general  param- 
eters for  our  efforts.  Vermont  cannot  go  it  alone  forever.  If  we  are 
financing  coverage  for  all  our  citizens  and  our  neighbors  are  not, 
we  will  be  at  a  competitive  disadvantage,  and  our  cost  control  ef- 
forts will  be  undermined  by  the  lack  of  controls  in  neighboring 
States. 

So  I  would  say  while  movement  at  the  State  level  is  a  positive 
thing  and  should  be  encouraged,  it  is  not  a  replacement  for  na- 
tional reform.  Cost  control,  financing  and  access  expansion  require- 
ments, insurance  reform,  tort  reform,  antitrust  reform  and  benefits 
and  quality  standards,  these  basic  elements  and  the  standards 
through  which  they  are  assured  should  be  established  at  the  Fed- 
eral level. 

States  should  have  to  meet  specific,  realistic  cost  containment 
targets  or  caps.  They  should  have  to  meet  access  expansion  re- 
quirements. They  should  be  required  to  establish  the  basic  struc- 
tures necessary  to  carry  out  reform,  and  they  should  be  held  to 
quality  standards  for  the  care  that  they  guarantee  to  their  citizens. 

We  know  there  is  some  nervousness  about  allowing  different 
State  approaches  to  reform,  but  with  this  type  of  framework  in 
place  there  would  be  enough  commonality  to  assure  accountability 
at  the  Federal  level  yet  it  allows  us  to  do  what  is  needed  at  the 
local  level  to  assure  long-term  success  of  reforms.  It  is  the  out- 
comes that  are  important,  and  if  you  design  a  system  that  holds 
us  accountable  for  the  outcomes,  for  how  we  treat  our  poor  and  un- 
derserved,  how  well  we  control  cost  increases,  you  need  not  be  as 
concerned  about  the  methods  we  use  to  get  there. 

Some  Federal  action  this  year,  whether  it  be  a  comprehensive  re- 
form bill  or  greater  flexibility  for  States  such  as  ours,  is  essential. 
It  will  allow  States  such  as  those  that  are  before  you  today  to  con- 
tinue moving  head,  and  we  believe  that  progress  will  benefit  the 
entire  country. 

Thank  you  and  thanks  again  for  letting  me  be  here. 

Chairman  Stark.  Thank  you  very  mucn. 

[The  prepared  statement  follows:] 
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Testimony  of  Anya  Rader 

Deputy  Chief  of  Staff 
Vermont  Governor's  Office 

before  the  Subcommittee  on  Health  of  the 
House  Committee  on  Ways  and  Means 
June  8,  1993 

Mr.  Chairman  and  members  of  the  subcommittee,  thank  you  for  the  opportunity  to 
testify  today.  My  name  is  Anya  Rader  and  I  am  Deputy  Chief  of  Staff  for  Governor 
Howard  Dean  of  Vermont.  I  am  going  to  briefly  describe  Vermont's  health  reform  plans 
and  our  views  on  the  state  role  in  national  health  reform. 

In  Vermont  we  are  aiming  to  provide  access  to  a  comprehensive  set  of  health  care 
benefits  for  all  residents  of  the  state  by  1995.  The  estimated  cost  of  full  coverage  for  the 
state's  uninsured  population  is  about  $66  million.  Vermont  is  blessed  with  a  relatively 
efficient,  low  cost  health  care  system.  We  have  only  fifteen  acute  care  hospitals  in  the 
state,  all  of  them  non-profit,  and  we  have  a  history  of  tight  regulation  of  our  health  care 
providers,  including  hospital  budget  controls  and  a  strict  certificate  of  need  law.  Our 
efficient  health  care  system  has  come  about  not  through  market  competition  among 
health  care  providers,  but  from  careful  allocation  of  resources  and  the  cooperation  of  a 
high  quality  provider  community. 

The  Vermont  legislature  passed  health  reform  legislation  in  1992  that  created  the 
foundation  for  a  dramatic  restructuring  of  our  state's  health  care  system,  to  allow  even 
greater  efficiency  and  coverage  of  all  Vermonters.  The  legislation  followed  on  the  heels 
of  insurance  market  reforms  enacted  in  1991  which  required  community  rating  and 
guaranteed  acceptance  in  the  Vermont  market. 

The  1992  bill  addressed  three  basic  levels  of  reform  ~  regulatory  reform,  purchaser 
reform  and  delivery  system  reform.  In  addition,  the  legislation  expanded  coverage 
through  Vermont's  Medicaid  program  to  include  children  up  to  age  eighteen  living  at  or 
below  225%  of  poverty. 

Vermont's  reform  bill  reorganized  and  strengthened  health  care  regulation  in  our  state 
by  creating  a  Health  Care  Authority  with  the  power  to  control  total  system  costs  and 
oversee  resource  allocation  and  health  planning.  The  Authority  is  developing  a  global 
budgeting  process  through  which  we  will  annually  fix  the  rate  of  growth  in  Vermont's 
health  care  expenditures.  They  are  also  developing  a  health  care  database  that  will  give 
us  information  on  health  care  costs,  utilization  and  quality. 

Vermont's  reform  legislation  also  included  changes  to  our  purchasing  system.  We  have 
created  a  purchasing  pool,  similar  to  the  health  alliances  discussed  at  the  federal  level, 
which  can  serve  in  the  future  as  a  vehicle  for  consolidating  health  care  purchasing  power 
for  effective  negotiations  with  providers.  The  pool  can  also  provide  information  to 
consumers  about  available  health  plans.  Governor  Dean  has  advocated  requiring  that  all 
Vermonters  join  the  pool,  including  Medicaid  and  Medicare  eligibles. 

Lastly,  and  most  importantly,  Vermont's  reform  legislation  initiated  the  creation  of 
integrated  systems  of  health  care  delivery.  It  is  expected  that  all  Vermonters  will  receive 
their  health  care  through  an  integrated  system  in  the  future.  These  networks  of 
providers  will  be  certified  by  our  Health  Care  Authority.  They  will  be  required  to  make 
available  a  standard  package  of  benefits  to  anyone  in  the  state,  and  they  will  be  the  locus 
of  enforcement  of  the  global  budget.  The  integrated  systems  will  receive  a  capitated 
payment  for  each  enrollee,  and  the  rate  of  growth  in  that  payment  will  be  controlled  by 
the  Authority,  subject  to  negotiations  with  the  integrated  systems. 

Unanswered  by  Vermont's  1992  legislation  is  the  question  of  how  to  finance  universal 
coverage  for  the  state's  residents.  The  Health  Care  Authority  is  developing  two 
comprehensive  models  for  raising  the  necessary  revenues  to  pay  for  coverage  and 
funneling  those  funds  to  health  plans.  The  first  model,  a  single  payer,  would  raise  the 
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revenues  by  means  of  a  payroll  tax.  Payroll  tax  revenues  would  flow  through  a  single 
source  to  health  plans,  and  coverage  would  not  be  linked  to  employment.  Our  most 
recent  estimate  indicates  that  an  11%  payroll  tax  would  be  necessary  to  cover  the  total 
costs  of  Vermont's  acute  care  health  system. 

Under  the  second  model  being  developed  by  the  Authority,  employed  people  would 
receive  coverage  through  their  employers  and  a  variety  of  taxes  would  be  raised  to 
subsidize  that  coverage  and  pay  for  the  unemployed.  Funds  would  not  necessarily  flow 
through  a  single  purchasing  entity,  though  they  could. 

The  Vermont  legislature  is  expected  to  adopt  one  of  these  two  financing  models  during 
their  1994  session. 

We  are  proud  of  our  accomplishments  in  Vermont.  Governor  Dean  will  pursue  the  next 
phase  of  reform  with  vigor.  We  cannot  deny,  however,  that  our  chances  of  success  will 
be  greatly  enhanced  by  action  at  the  federal  level. 

What  we  need  from  the  federal  government?  At  a  minimum,  we  need  to  see  the 
removal  of  federal  barriers  for  states  such  as  those  represented  here  today  that  want  to 
pursue  comprehensive  health  care  reforms  but  are  inhibited  by  federal  laws  and  ; 
regulations.  The  participation  of  Medicaid,  Medicare  and  ERISA  plans  is  essential  to 
the  success  of  Vermont's  reform  efforts.  Coordination  of  policies  regarding 
administration,  benefits,  provider  payment  and  financing  will  enhance  greatly  our  ability 
to  meet  our  reform  goals.  An  expedited  waiver  process  for  inclusion  of  Medicaid  and 
Medicare  in  comprehensive  reform  designs  is  needed,  along  with  statutory  changes  to 
ERISA. 

Ultimately,  states  need  a  reform  framework  at  the  national  level  that  creates  common 
standards  of  accountability  and  general  parameters  for  state  efforts  and  we  need  that 
framework  to  be  in  place  very  quickly.  Vermont  can't  go  it  alone  forever.  If  we  are 
financing  coverage  for  all  our  citizens  and  our  neighbors  are  not,  we  will  be  at  a 
competitive  disadvantage.  Moreover,  our  cost  control  efforts  will  be  undermined  by  the 
lack  of  controls  in  neighboring  states. 

Cost  control,  access  expansion,  insurance  reform,  tort  reform,  benefits  and  quality 
standards  ~  these  basic  elements,  and  the  standards  through  which  they  are  assured, 
should  be  established  at  the  federal  level.  States  should  have  to  meet  specific,  realistic 
cost  containment  targets.  They  should  have  to  meet  access  expansion  requirements. 
They  should  be  required  to  establish  the  basic  structures  necessary  to  carry  out  reform. 
And  they  should  be  held  to  quality  standards  for  the  care  that  they  guarantee  to  their 
citizens.  I  also  assume  that  a  federal  definition  of  financing  mechanisms  and 
requirements,  whether  it  be  through  employer  premium  contributions,  a  payroll  tax  or 
other  means,  will  be  necessary. 

One  of  the  most  important  things  Congress  could  do  this  year  is  to  make  sure  that  the 
states  represented  here,  and  others  similarly  situated,  move  ahead  quickly.  Innovative 
things  are  happening  out  there,  progress  toward  universal  access  and  effective  cost 
containment  is  being  made,  and  that  should  be  encouraged.  Our  best  bet  for  testing  the 
appropriateness  of  various  reform  models  for  this  country  is  to  pilot  some  of  those 
models  in  the  states.  This  does  not  mean  that  we  will  have  fifty  different  systems  for 
health  care  financing  and  delivery.  The  type  of  framework  I  have  described  would  result 
in  enough  commonality  to  assure  accountability  at  the  federal  level.  And  it  would  allow 
for  Vermont  and  Florida  and  Minnesota  and  similar  states  to  continue  moving  ahead. 
To  stop  us  dead  in  our  tracks  at  this  point  would  be  a  real  shame,  and  it  would  hurt  the 
cause  that  I  believe  we  are  all  working  for. 

Thank  you,  again,  for  asking  me  to  be  here  today. 
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Chairman  Stark.  Mr.  Colmers,  I  think  we  have  looked  at  your 
program  as  if  it  were  only  the  hospital  system,  and  you  have  an 
incipient  physician  program  going.  You  might  want  to  add  that  to 
the  overview  of  what  happens  in  Maryland.  Proceed. 

STATEMENT  OF  JOHN  M.  COLMERS,  EXECUTIVE  DIRECTOR, 
MARYLAND  HEALTH  SERVICES  COST  REVIEW  COMMISSION 

Mr.  Colmers.  Thank  you  very  much.  I  am  in  the  unenviable  po- 
sition of  standing  between  you  and  lunch,  so  I  will  be  as  brief  but 
comprehensive  as  possible. 

Chairman  Stark.  Don't  rush. 

Mr.  Colmers.  Maryland  has  a  long  tradition  of  taking  steps  to 
assure  its  citizens  both  affordable  and  accessible  health  care  serv- 
ices. For  over  20  years  the  Maryland  Hospital  Rate  Setting  Com- 
mission has  set  a  national  example  in  its  ability  to  control  rapidly 
rising  hospital  expenses. 

Since  1977,  we  have  operated  the  country's  most  successful  and 
currently  only  all-payer  hospital  payment  system.  The  system  is 
made  possible  by  a  Medicare  waiver  which  is,  in  turn,  made  pos- 
sible by  actions  of  Congress  including  this  committee  and  I  thank 
Mr.  Cardin  and  members  of  the  committee  for  making  that  pos- 
sible. 

During  the  time  period  of  the  waiver,  hospital  costs  in  Maryland 
have  fallen  from  25  percent  above  the  national  average  to  14  per- 
cent below  the  national  average,  while  at  the  same  time  eliminat- 
ing the  rampant  cost  shifting  that  is  prevalent  elsewhere  around 
the  country.  For  example,  the  national  average  markup — that  is 
the  difference  between  a  hospital's  expenses  and  its  gross 
charges — is  53  percent.  In  Maryland,  it  is  only  14  percent,  the  low- 
est in  the  United  States. 

Thus,  while  unauthorized  discounts  are  not  permitted  in  Mary- 
land, all  payers  purchasing  hospital  services  are  benefiting  from  a 
more  equitable  playing  fiela. 

It  is  important  to  recognize  the  critical  role  played  by  the  Federal 
Government  in  our  success.  Maryland's  program  began  as  an  ex- 
periment whereby  the  Federal  Government  provided  Maryland  the 
opportunity  to  design  the  system  that  would  produce  results  in  the 
hospital  cost  containment  area  proving  worthy  of  continuation. 
Over  the  years,  the  Maryland  system  has  saved  Medicare  and  the 
other  payers  hundreds  of  millions  of  dollars  while  at  the  same  time 
providing  unparalleled  financial  access  to  needed  hospital  services 
through  the  uncompensated  care  provision. 

I  believe  the  enduring  lesson  to  be  learned  from  the  Maryland 
success  story  is,  first,  given  the  flexibility  by  the  Federal  Govern- 
ment to  be  innovative  and,  second,  providing  the  States  enforceable 
targets,  that  is  our  waiver  test,  States  have  the  ability  to  rise  to 
the  occasion. 

As  you  mentioned,  Mr.  Chairman,  in  this  past  legislative  session, 
the  General  Assembly  of  Maryland,  building  upon  the  tradition  of 
the  hospital  rate  setting  system,  embarked  upon  a  new  series  of 
steps  to  reform  the  health  care  system  in  the  nonhospital  area  and 
to  undertake  significant  health  insurance  reform.  House  Bill  1359, 
entitled  Health  Care  and  Insurance  Reform,  establishes  a  new  7- 
member  independent  commission  modeled  after  the  Hospital  Rate 
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Setting  Commission  to  undertake  severai  important  tasks  in  the 
area  of  small  market  insurance  reform  and  nonhospital  cost  con- 
trol. 

The  most  immediate  responsibility  of  the  new  commission  will  be 
to  establish  a  standard  comprehensive  benefit  package  which  will 
be  applied  to  all  insurers  including  HMOs  that  offer  products  to 
employers  from  between  2  and  50  employees  beginning  July  1, 
1994.  This  package  must  be  balanced  statutorily  between  an  afford- 
ability  limit  and  a  breadth  of  coverage. 

The  legislation  rewrites  the  ground  rules  for  insurers  offering 
products  in  this  segment  of  the  market.  Products  must  be  commu- 
nity rated  with  variation  permitted  only  for  differences  in  geog- 
raphy and  age  distribution.  Limits  are  placed  on  preexisting  condi- 
tion restrictions,  and  eventually  they  are  eliminated.  Finally,  there 
are  provisions  for  guaranteed  issue,  guaranteed  renewal  and  open 
enrollment. 

Although  the  legislation  requires  neither  that  employers  offer  in- 
surance nor  that  employees  purchase  insurance,  the  reform  is  de- 
signed to  make  insurance  more  affordable.  House  Bill  1359  also 
contemplates  extending  insurance  reform  to  the  entire  insurance 
market,  including  individuals  should  a  minimum  threshold  be 
achieved,  a  threshold  that  recognizes  the  need  for  a  large  enough 
population  base  over  which  to  spread  the  financial  burdens  associ- 
ated with  providing  insurance  coverage  to  every  Marylander. 

Thus,  House  Bill  1359  envisions  broader  insurance  coverage  not 
through  mandates  but  through  inducements  so  that  the  business  of 
insurance  returns  to  what  it  once  was — the  assumption  of  risk 
spread  broadly  over  a  community. 

The  legislation  also  authorizes  the  new  commission  to  establish 
a  data  base  on  nonhospital  health  care  services  as  comprehensive 
and  as  accurate  as  the  data  base  maintained  by  the  Hospital  Rate 
Setting  Commission. 

Whether  one  believes  in  a  regulatory  or  a  market-driven  solution 
to  rising  health  care  expenses,  there  is  an  absolute  need  for  timely 
and  accurate  information  that  is  in  the  public  domain.  The  new 
commission  will  analyze  this  data  annually  and  publish  the  total 
reimbursement  for  all  health  care  services,  the  rate  of  change,  vari- 
ations in  fees  and  so  forth. 

The  legislation  also  grants  the  commission  the  authority  to  es- 
tablish a  payment  system  for  health  care  practitioners  which  will 
provide  the  framework  for  the  determination  of  the  ultimate  price 
for  health  care  services.  The  payment  system  will  allow  for  a  fair 
comparison  of  the  cost  and  charges  among  practitioners.  The  com- 
mission may  also  establish  health  care  annual  adjustment  goals  by 
service  or  by  a  particular  CPT  code.  And  if  compliance  with  those 
goals  is  not  achieved  on  a  voluntary  basis,  the  commission  may 
modify  the  payment  system  to  ensure  compliance. 

The  legislation  also  envisions  the  reduction  of  administrative  ex- 
penses that  can  be  achieved  through  the  use  of  electronics  claims 
clearinghouses,  and  the  commission  would  have  the  authority  to  li- 
cense such  clearinghouses  and  regulate  them  in  the  State. 

Finally,  the  legislation  establishes  a  practice  parameter  advisory 
committee  that  may  establish  practice  parameters  for  the  State  by 
specialty.  As  well-intentioned  as  House  Bill  1359  is,  there  is,  of 
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course,  no  guarantee  the  legislation  will  ultimately  achieve  all  its 
purposes.  Nevertheless,  I  believe  it  is  fair  to  state  that  the  bill  rep- 
resents one  important  piece  of  legislation  which,  taken  in  conjunc- 
tion with  the  other  legislative  measures  in  place  in  Maryland,  will 
enable  the  State  to  again  achieve  innovative  and  meaningful  health 
care  reform  for  the  benefit  of  our  citizens  and  our  health  care  com- 
munity. 

Thank  you  very  much. 

Chairman  Stark.  Thank  you. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  JOHN  M.  COLMERS1 
MARYLAND  HEALTH  SERVICES  COST  REVIEW  COMMISSION 

I.  INTRODUCTION 

Maryland  traditionally  has  demonstrated  an  ability  to  address  creatively  and  effectively 
issues  of  health  care  affecting  its  citizens.  In  1971,  hospital  costs  in  Maryland  were  spiraling 
far  beyond  the  general  rate  of  inflation  in  the  economy.  In  response  to  this  problem,  the 
Maryland  General  Assembly  took  the  initiative  and  created  the  Health  Services  Cost  Review 
Commission  ("HSCRC",  or  "Commission"),  the  first  hospital  rate  setting  system  in  the 
country,  and  now,  in  1993,  the  longest  running  hospital  rate  regulation  hospital  program  in 
history.  The  HSCRC  began  its  rate  setting  functions  in  1974,  and  over  the  last  nineteen 
years,  Maryland  hospitals  have  consistently  held  their  cost  increases  below  national  averages. 
Yet,  despite  our  state's  success  in  containing  hospital  costs,  the  Maryland  General  Assembly 
has  recognized  that  the  provision  of  health  care  encompasses  more  than  just  hospitals,  and 
that  access  to  quality  care  at  an  affordable  price  remains  the  single  most  important  social 
issue  confronting  our  citizens. 

The  Maryland  General  Assembly  again,  in  1993,  has  taken  a  bold  step  by  enacting 
House  Bill  1359  ("HB  1359"),  a  major  health  care  reform  act  that  builds  on  the  tradition  of 
the  hospital  rate  setting  system.  HB  1359  creates  the  Health  Care  Access  and  Cost 
Commission  ("HCACC"),  and  its  mission  is  evident  by  its  name;  everyone  has  a  right  to 
accessible  health  care  at  an  affordable  price.  The  testimony  presented  herein  focuses  on  the 
two  agencies.  The  first  part  of  the  testimony  describes  the  formation  of  the  HSCRC  as  well 
as  a  summary  of  the  rate  setting  system.  The  balance  of  the  testimony  describes  the 
legislation  creating  the  HCACC. 

Finally,  it  is  important  to  recognize  the  critical  role  played  by  the  federal  government 
in  the  success  realized  by  our  state  in  containing  hospital  costs.  Maryland's  all-payer  hospital 
rate  setting  program,  discussed  more  fully  below,  began  as  an  experiment  whereby  the  federal 
government  provided  Maryland  with  the  opportunity  to  design  a  system  that  would  produce 
results  in  the  hospital  cost  containment  area  proving  worthy  of  continuation.  Maryland's 
proven  success  over  the  years  has  enabled  the  rate  setting  program  to  graduate  from  its 
experimental  status  and  to  serve  as  a  model  for  the  rest  of  the  nation.  Therefore,  the 
enduring  lesson  to  be  learned  from  the  Maryland  success  story  is  that  given  the  flexibility  by 
the  federal  government  to  be  innovative,  states  have  the  ability  to  rise  to  the  occasion.  Now 
that  the  issue  of  health  care  reform  dominates  the  national  agenda,  it  is  our  genuine  hope 
that  the  federal  government  will,  once  again,  provide  states  with  sufficient  flexibility  to  create 
programs  that  achieve  the  results  we  all  desire. 

II.  HOSPITAL  RATE  SETTING 

A  BACKGROUND 

As  noted  above,  the  Maryland  General  Assembly  reacted  to  the  skyrocketing  increase 
in  hospital  costs  in  1971  by  creating  the  HSCRC,  the  first  hospital  rate  setting  agency  in  the 
country.  Before  1971,  hospitals  in  Maryland  were  reimbursed  on  the  basis  of  "reasonable 
costs"  incurred.  This  open  ended  financing  system  guaranteed  funds  for  hospitals,  but 
imposed  no  constraints  on  efficiency.  With  the  creation  of  the  HSCRC,  hospitals  were  to  be 
reimbursed  based  on  the  reasonableness  of  the  relationship  between  costs  and  services,  as 
determined  by  the  HSCRC.  HSCRC's  rate  setting  methodology  establishes  standards  of 
reasonableness  that  promote  efficient  use  of  resources. 

In  1974,  after  three  years  of  development,  the  HSCRC  began  performing  rate  reviews. 
At  the  same  time,  the  HSCRC  began  negotiating  with  the  Department  of  Health  and  Human 
Services  for  a  demonstration  project  grant  which  would  include  a  "waiver" of  Medicare  and 


1  John  M.  Colmers  has  served  as  Executive  Director  of  the  Maryland  Health  Services 
Cost  Review  Commission  since  1987.  He  was  recently  appointed  Acting  Executive  Director 
of  the  newly  formed  Health  Care  Access  and  Cost  Commission  by  Governor  William  Donald 
Schaefer. 
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Medicaid  reimbursement  principles  in  favor  of  HSCRC  rate  setting  methodology.  The  waiver 
was  considered  essential  in  order  to  achieve  the  goal  of  equitable  pricing  for  all-payer  groups. 
Finally,  after  three  years  of  negotiations,  the  waiver  was  granted  effective  July  1,  1977.  As 
a  result,  Maryland  became  one  of  the  first  two  states  to  establish  an  all-payer  system.  Today, 
Maryland  stands  alone  as  the  one  state  in  the  country  that  maintains  the  equity  in  pricing 
attributable  to  an  all-payer  system.  Under  Section  1814(b)  of  the  Social  Security  Act, 
Maryland  maintains  its  waiver  provided  that:  (1)  the  system  remains  all-payer;  and  (2)  that 
the  rate  of  increase  in  Medicare  payments  per  admission  in  Maryland  remains  below  the  rate 
of  increase  in  Medicare  payments  per  admission  nationally. 

The  importance  of  the  waiver  cannot  be  overemphasized.  It  is  because  of  the  waiver 
that  cost  shifting  has  been  eliminated.  Further,  by  regulating  the  entire  revenue  of  the 
hospital,  hospitals  are  encouraged  to  achieve  greater  levels  of  efficiency.  The  waiver  has  also 
fostered  a  stabile  and  predictable  payment  system  across  all  sources  of  revenue.  Indeed,  with 
a  very  few  set  of  assumptions,  hospitals  are  able  to  predict  their  revenue  stream  several  years 
into  the  future.  As  a  result,  these  institutions  can  focus  their  attention  on  the  expense  side 
of  the  income  statement,  thereby  enhancing  their  own  cost  containment  efforts. 

The  cost  containment  features  of  the  Maryland  system  has  achieved  dramatic  results. 
In  February  of  1993,  the  HSCRC  released  its  annual  Disclosure  Statement  revealing  that  for 
the  seventeenth  consecutive  year,  the  cost  of  a  hospital  admission  in  Maryland  rose  at  a  rate 
below  the  national  average.  Specifically,  the  cost  per  admission  in  Maryland  rose  3.77%, 
while  the  national  average  was  8.44%.  This  4.5%  difference  translates  to  savings  to 
Maryland  citizens  of  over  $157.1  million  in  1992  alone.  It  is  noteworthy  that  in  1976  the  cost 
of  an  admission  to  a  Maryland  hospital  was  more  than  25%  above  the  national  average. 
Because  hospitals  have  responded  to  the  incentives  provided  in  the  Maryland  rate  setting 
system,  the  cost  per  admission  to  a  Maryland  hospital  in  1992  fell  to  14%  below  the  national 
average.  To  put  this  in  even  clearer  perspective,  if  costs  per  admission  in  Maryland  since 
fiscal  year  1975  had  risen  at  the  national  rate,  hospital  costs  for  fiscal  year  1992  in  Maryland 
would  have  been  $1.6  billion  more  than  actually  expended. 

This  cost  per  admission  performance  is  even  more  remarkable  given  the  fact  that 
Maryland's  per  capita  income  is  16%  above  the  national  average  (i.e.,  sixth  highest  among 
the  states).  It  is  important  to  note  that  these  dramatic  savings  were  achieved  not  in  any  one 
year  but  rather  by  surpassing  the  national  average  by  1%  and  3%  a  year  each  and  every  year. 
It  is  also  important  to  note  that  as  a  result  of  the  all-payer  system,  Maryland  enjoys  the 
lowest  percentage  mark-up  in  hospital  rates  in  the  country.  In  1991,  according  to  statistics 
compiled  by  the  American  Hospital  Association,  the  average  mark-up  between  cost  and  gross 
charges  nationally  was  53%.  In  Maryland,  the  average  mark-up  was  14%.  Thus,  although 
the  Commission  does  not  permit  discounts  from  approved  rates  unless  such  discounts  are  cost 
justified,  payers  doing  business  with  Maryland  hospitals  benefit  from  a  more  equitable 
"playing  field." 

The  Commission  continues  to  monitor  the  financial  condition  of  Maryland  hospitals. 
Hospital  profits  increased  from  $58.7  million  in  1991  to  $108.3  million  in  1992.  In  1992, 
twenty  one  hospitals  showed  profits  in  excess  of  $2  million,  while  four  hospitals  showed  losses 
in  excess  of  $2  million.  In  total,  forty  acute  hospitals  showed  profits  while  ten  hospitals 
posted  losses.  In  general,  hospital  profit  levels  in  Maryland  remain  below  national  averages, 
as  was  the  case  prior  to  the  implementation  of  rate  setting.  The  system,  however,  has 
provided  certain  safeguards  to  assist  hospitals  entering  the  capital  market. 

B.  RATE  REVIEW  METHODOLOGY 

The  Maryland  rate  setting  system  uses  a  quasi-public  utility  approach  to  hospital  rate 
regulation,  in  which  rates  are  set  and  then  adjusted  for  such  items  as  inflation,  volume 
changes,  and  productivity  gains.  The  Commission  itself  is  comprised  of  seven  part-time 
Commissioners,  appointed  by  the  Governor,  who  serve  staggered  four  year  terms.  Under  the 
Commission's  enabling  legislation  (Health-General  Article  §  19-201  et.  seq..  Md.  Code),  no 
more  than  three  of  the  Commissioners  may  be  "provider"  members.  The  Commission's 
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budget,  which  is  funded  through  user-fees,  is  $2.5  million  (to  regulate  a  $4.5  billion  industry) 
for  fiscal  year  1993.  The  Commission  employs  a  staff  of  twenty-eight  FTE's  headed  by  an 
Executive  Director. 

The  details  of  the  rate  setting  systems  are  complicated,  but  conceptually  the  methods 
are  straight  forward.  The  HSCRC  sets  unit  rates  for  each  hospital  department.  Hospitals 
are  required  to  charge  those  rates,  and  payers  pay  on  the  basis  of  those  rates.  Incentives  are 
incorporated  to  reward  institutions  that  increase  productivity  or  otherwise  lower  costs.  The 
system  relies  on  macro-management  -  that  is,  establishing  overall  constraints  on  hospital 
revenue,  but  allowing  institutions  considerable  flexibility  in  achieving  these  goals.  The  system 
has  as  well  become  largely  self-enforcing  ~  the  HSCRC  has  conducted  only  one  contested 
case  hearing  in  the  past  nine  years. 

A  complete,  detailed  description  of  the  rate  review  methods  is  beyond  the  scope  of 
this  testimony.  What  follows  is  a  brief  overview.2  Hospital  rate  setting  in  Maryland 
currently  consists  of  four  systems:  (a)  Full  Rate  Review;  (b)  Inflation  Adjustment;  (c)  the 
Guaranteed  Inpatient  Review  System;  and  (d)  the  Screening  System. 

1.  Full  Rate  Review 

In  reviewing  a  hospital's  request  for  permanent  rates,  the  HSCRC  applies  a 
standard  of  reasonableness  based  on  the  experience  of  similar  hospitals.  A  rate  review  system 
is  used  to  develop  an  initial  set  of  rates  approved  for  units  of  service  in  the  various  revenue 
producing  departments.  The  Commission  lists  the  approved  rates  of  the  hospital  under 
review  in  a  "rate  order",  which  sets  forth  the  approved  unit  rates  for  up  to  fifty  different 
revenue  centers  of  the  hospital  ~  e.g.,  the  rate  for  a  day  in  the  general  medical/surgical  unit, 
the  rate  by  minute  in  the  operating  room,  and  the  rate  by  relative  value  unit  in  the 
laboratory.  These  rates  are  established  initially  for  each  hospital  through  a  process  known 
as  a  "full  rate  review."  This  process  involves  the  evaluation  of  all  of  the  cost  elements 
associated  with  a  particular  hospital  in  order  to  determine  reasonableness.  Hospitals  whose 
costs  are  below  the  peer  group  average  -  adjusted  for  differences  in  labor  costs,  case-mix, 
teaching,  etc.  -  are  deemed  reasonable.  Hospitals  with  costs  above  the  peer  group  average 
are  given  the  opportunity  to  justify  these  additional  expenses,  although  the  burden  of  proof 
is  on  the  institution.  Included  in  the  rates  approved  by  the  Commission  are  reasonable 
provisions  for  capital  costs  including  replacement  cost  depreciation  for  equipment  and  a 
capital  facilities  allowance  for  fixed  capital.  Every  hospital  in  the  State  has  undergone  at 
least  one  full  rate  review.  Most  hospitals,  however,  have  their  rates  adjusted  each  year 
through  the  Inflation  Adjustment  System,  discussed  below. 

An  important  feature  of  Maryland's  rate  setting  system  is  that  once  the 
Commission  approves  departmental  unit  rates,  the  rates  are  "realigned"to  ensure  a  uniform 
relationship  between  costs  and  charges  thereby  eliminating  cross-subsidization.  Thus,  for 
example,  the  rate  in  obstetrics  at  a  particular  hospital  bears  a  direct  relationship  to  the  costs 
allocated  at  that  hospital  for  the  service.  Finally,  under  the  system  all  hospitals  are  required 
to  annually  submit  data  on  base  and  budgeted  years,  using  a  uniform  reporting  system.  The 
total  approved  revenues  are  based  on  four  component  parts:  direct  and  allocated  indirect 
departmental  expenses,  other  financial  considerations  (inclusion  of  provisions  for  reasonable 
uncompensated  care  and  working  capital),  a  payor  differential,  and  a  capital  facilities 
allowance  for  buildings  and  equipment.  All  in  all,  Maryland's  rate  review  system  provides 
an  equity  among  classes  of  patients  that  far  surpasses  the  pluralistic  payment  approach  of 
non-regulated  states. 

2.  Inflation  Adjustment  System 

The  Inflation  Adjustment  System  was  instituted  to  allow  hospitals  reasonable 
rate  increases  while  avoiding  the  administrative  burden  of  full  rate  review.  It  considers 


2  A  more  detailed  description  is  found  in  A  Guide  To  Rate  Review,  from  the  Maryland 
Hospital  Association. 
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inflation  adjustments,  volume  adjustments,  changes  in  payor  and  case  mixes,  and  certain 
limited  pass-through  costs. 

Inflation  adjustments  are  made  for:  1)  salaries  and  fringe  benefits  and  2)  food, 
supplies,  utilities,  and  other  expenses.  The  inflation  adjustment  compensates  the  hospital  for 
the  past  year  if  actual  inflation  was  greater  than  the  projected  rate.  (Conversely,  if  the  actual 
rate  is  lower  than  the  projected  rate,  then  a  deduction  will  be  made  in  the  budget  year  rate.) 
Second,  if  a  correction  needs  to  be  made,  a  price  leveling  adjustment  brings  the  rates  to  the 
level  where  they  would  have  been  if  the  inflation  rate  had  been  projected  accurately.  Finally, 
the  provision  for  future  inflation  is  established  at  a  level  equal  to  the  most  recent  changes 
in  inflation. 

Volume  for  the  budget  year  is  established  at  a  level  equal  to  the  actual  volume 
for  the  current  year.  Different  fixed-variable  cost  proportions  have  been  established  for  the 
routine  and  ancillary  areas  as  well  as  for  different  magnitudes  of  volume  changes. 

Pass-through  costs  are  limited  to:  1)  changes  in  the  federal  minimum  wage  law 
to  the  extent  that  they  exceed  wage  and  salary  allowances,  2)  actuarially-supported  pension 
cost  increases  (only  to  the  extent  that  such  increases  were  above  the  allowed  increase  for 
inflation),  and  3)  incremental  costs  resulting  from  compliance  with  requirements  mandated 
by  the  Commission. 

3.  Guaranteed  Inpatient  Review  System 

The  Commission  instituted  the  Guaranteed  Inpatient  Revenue  (GIR)  System 
because  of  concern  that  the  original  system,  based  on  rates  per  units  of  service,  was  leading 
to  increased  volume  and  overuse  of  hospital  services.  The  GIR  system  seeks  to  control  the 
volume  of  ancillaries  and  lengths  of  stay  by  providing  hospitals  with  financial  incentives  to 
increase  their  efficiency  over  their  own  past  performance.  It  guarantees  a  payment  level  for 
each  case  treated  by  the  hospital.  The  GIR  system  establishes  the  average  charge  for  each 
diagnosis  for  each  type  of  payor  in  a  selected  base  year.  The  average  charge  is  adjusted  for 
approved  rate  changes  from  the  base  year  to  the  current  period.  The  total  GIR  payment  is 
the  product  of  discharges  (by  diagnosis  and  payor)  and  adjusted  charges.  At  year  end,  the 
GIR  payment  is  compared  to  the  revenue  from  the  Commission-approved  rates  charged  by 
the  hospital  during  the  year.  If  the  revenue  from  rates  is  less  than  the  GIR  payment,  the 
hospital  will  receive  the  fixed  cost  portion  of  the  savings.  However,  if  the  revenues  exceed 
the  GIR  payment,  the  Commission  will  recover  the  additional  funds  from  the  hospital  in  the 
following  year.  Another  important  feature  of  the  GIR  is  that  hospitals  remaining  on  the  GIR 
receive  additional  "new  service  revenue."  The  hospital  is  free  to  use  this  revenue  to  finance 
new  programs  and  services  or  for  any  other  use  it  deems  appropriate.  The  amount  of  new 
service  revenue  provided  GIR  hospitals  is  approximately  2%  a  year.  The  Commission 
requires  hospitals  to  use  the  new  service  revenue  as  well  as  productivity  gains  under  the  GIR 
to  finance  any  new  services  and  programs,  thereby  placing  an  additional  constraint  on  rising 
hospital  costs. 

4.  Screening  System 

The  Screening  System  is  based  on  a  comparison  of  hospitals'  average  charge  per 
admission  after  a  series  of  adjustments  for  cost  factors  which  are  either  beyond  management 
control  (such  as  labor  market  differences)  or  which  the  Commission  chooses  to  finance  (such 
as  bad  debt  and  charity  expenses).  This  system,  introduced  in  1982,  was  designed  to  identify 
those  hospitals  appropriate  for  targeting  for  HSCRC  rate  review  efforts.  The  Screening 
System  also  identifies  those  hospitals  eligible  for  the  Inflation  Adjustment  System.  Until 
1986,  the  comparison  of  hospitals'  average  charge  per  admission  was  done  within  five  groups, 
and  the  cutoff  point  was  mean  plus  twice  the  inflation  factor  for  the  particular  year.  Then 
a  statewide  comparison  was  adopted  with  additional  regression  analysis-based  adjustments 
to  each  hospital's  charge  per  admission  for  indirect  teaching  costs  and  the  presumed  cost  of 
treating  low  income  patients.  These  regression-based  adjustments  are  similar  to  those  used 
for  the  Medicare  Prospective  Payment  System. 
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C.  UNCOMPENSATED  CARE  METHODOLOGY 

The  Uncompensated  Care  Methodology  has  been  developed  in  order  for  hospitals  to 
recover  their  reasonable  full  financial  requirements.  As  with  all  other  components  of  the 
Commission's  rate  setting  system,  the  uncompensated  care  provision  is  subject  to  a 
reasonableness  standard.  Since  1983,  the  reasonableness  standard  has  been  based  upon  a 
regression  analysis  conducted  annually  by  the  Commission.  This  regression  analysis  produces 
a  predicted  level  of  uncompensated  care  which  serves  as  the  upper  limit  in  the  provision  of 
rates.  For  each  year  since  1983,  one  of  the  variables  that  has  been  used  in  the  analysis  has 
been  the  percentage  of  revenue  attributed  to  Medicaid  patients.  The  actual  level  of 
uncompensated  care  included  in  rates  is  based  upon  an  analysis  of  the  predicted  amount,  the 
actual  amount  incurred  by  the  hospital,  and  the  amount  in  rates,  as  well  as  the  relative 
profits  of  the  institution  and  its  relative  standing  in  charge  per  admission. 

Notwithstanding  the  technical  soundness  of  the  Commission's  uncompensated  care 
methodology,  the  Commission  has  been  hard-pressed  to  keep  its  adjustments  within  the  zone 
of  reasonableness  envisioned.  Hospitals'  uncompensated  care  increased  from  $36  million  in 
1977  to  $394  million  in  fiscal  year  1992  or  from  4%  to  9%  of  revenue.  The  Commission 
believes  fervently  that  the  burden  of  financing  uncompensated  care  should  be  distributed 
equitably  among  the  various  purchasers  of  health  care  hospital  services.  This  equity  can  best 
be  achieved  by  providing  ready  access  to  affordable,  broad  based  health  insurance  to  all 
Maryland  citizens. 

III.     1993  HEALTH  CARE  REFORM 

With  the  enactment  of  HB  1359,  the  General  Assembly  has  recognized  that  the 
HSCRC  can  only  address  a  small  portion  of  the  problem  --  i.e.,  the  costs  associated  with  the 
delivery  of  hospital  services.  In  order  to  achieve  the  goal  of  accessible  health  care  ~  and  not 
just  hospital  care  ~  at  an  affordable  price,  the  General  Assembly  understood  the  absolute 
need  for  insurance  market  reform  and  for  changes  in  the  market  for  non-hospital  health  care 
services. 

Like  the  legislation  that  created  the  HSCRC  in  1971,  HB  1359  also  establishes  an 
independent  seven  member  HCACC  functioning  administratively  within  the  Department  of 
Health  and  Mental  Hygiene.  Members  of  the  HCACC,  like  the  HSCRC  members,  are 
appointed  by  the  Governor.  Also  like  the  HSCRC,  four  of  the  Commissioners  must  be 
unaffiliated  -  i.e.,  they  must  not  have  any  connection  with  the  management  or  policy  of  a 
health  care  provider  or  payer.  The  HCACC  is  mandated,  among  other  things,  to:  (a) 
formulate  a  comprehensive  standard  health  benefit  plan  ("CSHBP")as  the  first  step  in 
reforming  the  small  market.;  (b)  establish  a  health  care  data  base;  (c)  implement  a  payment 
system;  and  (d)  develop  cost  containment  strategies  designed  to  encourage  greater 
efficiencies  in  the  delivery  of  quality  care. 

A.      INSURANCE  REFORM 

HB  1359  contemplates  health  insurance  reform  in  two  stages:  Stage  1,  affecting  only 
health  insurance  for  small  employers  (those  with  two  to  fifty  eligible  employees),  will  take 
effect  on  July  1,  1994;  Stage  2,  affecting  all  health  insurance  (including  that  covering 
individuals  and  large  employers),  will  take  effect  on  the  second  January  1  following  a 
determination  by  the  Insurance  Commissioner  that  at  least  60%  of  Maryland's  total 
population  under  the  age  of  sixty-five  are  covered  under  an  insured  health  benefit  plan  or 
under  self-insured  plans  that  have  agreed  to  obtain  insurance  health  benefits  for  their 
employees  for  at  least  three  years.  The  60%  threshold  recognizes  the  need  for  a  large 
enough  population  base  over  which  to  spread  the  financial  burdens  associated  with  providing 
insurance  coverage  to  every  Marylander. 

The  HCACC  is  to  develop  (with  the  advice  of  a  task  force  to  be  appointed  by  the 
Governor)  specifications  for  a  comprehensive  standard  health  benefit  plan,  which  carriers  (i. 
e.,  those  who  offer  health  benefit  plans  including  HMOs  and  non-profit  health  service  plans), 
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will  be  required  to  offer.  Additional  benefits  may  be  provided,  but  they  must  be  offered  and 
priced  separately.  Plans  with  less  benefits  than  the  CSHBP  will  be  prohibited.  Restrictions 
on  coverage  based  on  pre-existing  medical  conditions  will  be  phased  out.  Until  December 
31,  1994  carriers  may  limit  coverage,  but  only  for  a  period  of  six  months  from  the  effective 
date  of  coverage,  and  only  for  conditions  that  existed  within  six  months  prior  to  the  date  of 
coverage.  Commencing  on  January  1, 1995  carriers  may  not  limit  coverage  for  a  pre-existing 
condition  (as  previously  noted,  this  and  other  reform  provisions  will  apply  to  individual  and 
large-group  insurance  only  after  at  least  60%  of  the  under-sixty-five  population  is  served.) 
Insurers  will  be  required  to  use  community  rating  in  establishing  rates  for  health  benefit 
plans,  and  the  community  rate  may  be  adjusted  only  for  age  and  geography.  Carriers  will  be 
required  to  issue  health  benefit  plans  to  anyone  who  meets  basic  certain  requirements  (e.g., 
agreeing  to  pay  the  premiums). 

Minimum  participation  requirements  (e.g.,  75%  of  eligible  employees)  will  be 
permitted,  but  minimum  employer  contributions  will  not  be.  HMOs  are  generally  subject  to 
the  same  provisions,  but  need  not  offer  coverage  to  employers  or  employees  outside  their 
approved  service  areas.  Carriers  will  be  required  to  renew  plans  at  the  option  of  the 
employer,  with  some  exceptions  (e.g.,  nonpayment  of  premiums),  and  carriers  may  not 
exclude  eligible  employees  from  a  plan. 

The  legislation  also  provides  for  the  establishment  of  the  voluntary  Maryland  Small 
Employer  Health  Reinsurance  Pool  (in  Stage  2  to  be  renamed  the  Maryland  Health 
Reinsurance  Pool).  A  carrier  may  elect  to  bear  all  the  insurance  risk  itself  or  to  be  a 
reinsuring  carrier.  In  the  latter  case,  it  will  participate  (for  a  minimum  three-year  period 
after  the  election)  in  the  Reinsurance  Pool,  which  will  spread  the  insurance  risk  over  a  larger 
group  of  insurers,  with  limited  exposure  for  individual  insurers. 

B.  HEALTH  CARE  DATA  BASE 

The  importance  of  establishing  a  comprehensive  and  reliable  data  base  cannot  be 
overemphasized.  When  the  HSCRC  was  created,  its  most  important  function  initially  was 
to  establish  a  system  for  the  collection  of  data  that  would  form  the  foundation  for  its 
subsequent  rate  review  activities.  To  this  day,  the  HSCRC's  data  base  represents  the  lifeline 
to  its  ability  to  fulfill  its  mandate  of  containing  hospital  costs. 

The  medical  care  data  base  to  be  established  by  the  HCACC  will  include  information 
on  health  services  rendered  by  all  health  care  practitioners.  The  HCACC  will  analyze  the 
data  and  annually  publish  the  total  reimbursement  for  all  health  care  servi-ces,  the  annual 
rate  of  change,  variations  in  fees  and  utilization  on  a  state-wide  basis  and  by  health  service 
areas.  The  data  will  also  be  used  by  the  HCACC  to  develop  cost  containment  strategies. 

C.  PAYMENT  SYSTEM 

The  HCACC  must  develop  and  implement  a  payment  system  by  January  1, 1995.  The 
payment  system  provides  a  framework  for  the  determination  of  the  ultimate  price  for  health 
care  services.  The  market  determines  the  final  price  of  a  health  care  service. 

The  payment  system  will  be  based  on  the  following  factors:  the  practitioner's 
resources  (e.g.,  overhead,  experience,  expertise);  the  value  of  the  service  (e.g.,  complexity  and 
other  factors);  and  a  conversion  modifier.  The  ultimate  price  for  a  service  will  be  arrived 
at  by  multiplying  the  numeric  value  of  these  three  factors.  The  conversion  modifier  is  the 
key  to  setting  the  dollar  value  of  a  service.  The  HCACC  will  determine  the  numeric 
value  for  practitioners  resources  and  value  of  the  service  by  CPT  code.  The  market 
(practitioners  and  payers)  will  determine  the  numeric  value  of  the  conversion  modifier. 

The  HCACC  may  establish  health  care  cost  annual  adjustment  goals  for  the  cost  of 
health  care  services  and  the  cost  for  a  particular  CPT  code.  If  spending  exceeds  these  goals, 
the  HCACC  through  voluntary  and  cooperative  arrangements  with  practitioners  may  make 
an  effort  to  bring  spending  into  compliance  with  this  goal.  If  these  efforts  prove  unsuccessful, 
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the  HCACC  may  adjust  the  conversion  modifier  to  what  it  considers  to  be  reasonable. 
D.      COST  CONTAINMENT  STRATEGIES 

1.  Health  Insurance  Cost  Containment 

The  legislation  requires  insurers  and  health  maintenance  organizations  to 
submit  an  annual  report  to  the  Insurance  Commissioner.  In  an  effort  to  establish 
benchmarks  for  efficiency,  the  report  will  provide  information  on  their  loss  ratio  and  expense 
ratio  for  Maryland.  The  Insurance  Commissioner  may  require  a  carrier  to  file  new  rates  if: 
(a)  its  loss  ratio  is  below  75%;  or  (b)  its  expense  ratio  exceeds  20%  for  commercial  insurers 
or  health  maintenance  organizations,  or  18%  for  non-profit  health  service  plans. 

2.  Malpractice  Reform 

In  any  action  for  damages  in  a  medical  malpractice  case,  the  health  care 
provider  is  not  liable  for  the  payment  of  damages  unless  it  is  established  that  the  care  given 
by  the  provider  is  not  in  accordance  with  the  standards  of  practice  among  members  of  the 
same  health  care  profession  with  similar  training  and  experience  situated  in  the  same  or 
similar  communities  at  the  time  of  the  alleged  act  giving  rise  to  the  cause  of  action.  This  is 
more  specific  than  the  "peer  standard"  which  has  prevailed  until  now,  and  might  well  make 
it  more  difficult  for  plaintiffs  to  recover  in  malpractice  cases. 

3.  Electronic  Claims  Clearinghouses 

In  order  to  decrease  administrative  costs,  the  HCACC  must  designate 
practitioners  and  payers  who  will  submit  and  receive  claims  and  explanation  of  benefits 
electronically  by  July  1,  1995.  The  HCACC  will  establish  standards  for  the  operation  of  one 
or  more  medical  care  electronic  claims  clearinghouses  and  may  license  such  entities. 

4.  Delivery  of  Health  Care  Services 

Health  care  practitioners  are  encouraged  to  voluntarily  control  costs  by  utilizing 
clinical  resource  management  systems.  Such  systems  permit  practitioners  to  analyze  their 
charges  and  utilization  of  services  in  comparison  to  their  peers. 

A  fifteen  member  Advisory  Committee  on  Practice  Parameters  will  be 
established  to  study  the  development  of  practice  parameters  for  medical  specialties  and  make 
recommendations  on  the  adoption  and  use  of  such  parameters.  The  HCACC  may  adopt  a 
practice  parameter  if  the  proposal  includes  supporting  documentation  that  at  least  60%  of 
the  specialists  in  the  State  affected  by  the  parameter  support  the  parameter,  that  the 
parameter  might  reduce  unnecessary  utilization  of  health  care  services,  and  that  the 
parameter  will  continue  to  allow  for  the  provision  of  a  high  quality  of  health  care.  The 
practice  parameter  would  remain  in  effect  for  no  more  than  three  years.  These  parameters 
may  serve  as  standard  by  which  payers  decide  to  what  extent  they  pay  for  claims. 

Any  practice  parameter  adopted  by  the  HCACC  may  not  be  used  as  evidence 
of  the  standard  of  care  in  malpractice  cases. 

5.  Payment  for  Diagnostic  Tests 

The  legislation  contains  a  prohibition  against  unreasonable  mark-ups  by 
physicians  of  charges  for  diagnostic  tests.  If  the  test  was  personally  performed  or  supervised 
by  the  physician,  the  payment  is  limited  to  the  "reasonable  charge,"  but  if  the  test  was 
performed  by  another  provider  or  facility,  payment  is  limited  to  the  lower  of  the  provider  or 
facility's  usual,  customary  and  reasonable  charge  or  the  amount  charged  to  the  physician 
(plus  a  nominal  fee  for  collection  and  handling). 
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As  well  intentioned  as  HB  1359  is,  there,  of  course,  is  no  guarantee  that  the 
legislation  will  ultimately  achieve  its  purposes.  Clearly,  even  in  a  best  case  scenario,  HB 
1359,  in  and  of  itself,  will  not  solve  all  that  may  be  wrong  with  the  delivery  of  health  care  in 
our  state.  The  Maryland  General  Assembly  understood  this  and,  therefore,  enacted  other 
provisions  into  law  during  its  most  recent  legislative  session  directed  at  other  health  care 
related  problems  (e.g.,  patient  referrals,  coordination  of  emergency  medical  services,  living 
wills,  long  term  care  insurance  coverage,  etc.)  Thus,  it  does  appear  fair  to  state  that  HB 
1359  represents  one  important  piece  of  legislation  which,  taken  in  conjunction  with  the  other 
measures,  may  well  enable  Maryland  again  to  achieve  innovative  and  meaningful  health  care 
reform  for  the  benefit  of  our  citizens  and  our  health  care  community. 
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Chairman  Stark.  Mr.  Thomas. 

Mr.  Thomas.  Thank  you,  Mr.  Chairman. 

I  can't  underscore — and  I  know  all  of  us  have  mentioned  it — but 
without  a  uniform  set  of  data,  both  in  terms  of  finances  and  in 
terms  of  procedures,  application  of  benefits,  none  of  us  have  suffi- 
cient headlights  to  see  where  we  are  going  and  what  we  are  doing. 
All  of  us  hope  that  we  can  get  a  standardized  form,  if  we  do  noth- 
ing else,  so  that  when  we  listen  to  the  variety  of  States  making 
statements  about  what  it  was  in  their  particular  State  that  did  it 
for  them,  you  would  not  have  people  up  here,  Dr.  Sybinsky,  saying, 
I  know  universal  coverage  is  important,  but  I  also  think  to  a  cer- 
tain extent  you  have  to  look  at  the  makeup  of  the  population  itself. 

The  mental  set  of  people  in  Hawaii  who  understand  that  they  ei- 
ther are  going  to  sink  or  swim  on  their  own — there  is  no  neighbor- 
ing State,  no  place  somebody  can  drive  to  to  resolve  the  problem: 
Diet.  I  have  got  to  believe  that  stress  factors  are  slightly  different 
in  Hawaii.  What  we  would  love  to  do  is  access  data  that  would  give 
us  a  profile  to  eliminate  those  factors  and  then  agree  on  what  the 
particular  changes  are,  so  that  if  they  are  not  mandated,  they  are 
certainly  offered  and  publicized.  And  that  is  one  of  my  concerns 
when  I  look  at  the  number  of  options  that  I  see  available. 

It  is  interesting  that  Washington  feels  they  have  to  mandate  uni- 
versal coverage.  Minnesota  knows  they  are  going  to  get  it  anyway. 
Florida  hopes  they  do.  And  the  thing  about  Florida,  Mr.  Cook,  is 
that  when  you  listen  to  what  you  are  talking  about,  there  are  some 
other  things  I  think  that  need  to  be  stressed  that  would  have  per- 
haps reduced  the  political  heat  of  requiring  universal  mandate.  I 
think  you  have  a  school-based  insurance  program  that  a  lot  of 
other  States  don't  have.  I  think  you  have  a  good  public  health  pro- 
gram. California  does  as  well.  And  we  only  know  what  we  are  fa- 
miliar with,  and  I  am  amazed  at  how  other  States  don't  have  that 
kind  of  structure. 

You  have  a  number  of  other  laws  in  place,  such  as  sovereign  im- 
munity for  M.D.s  working  in  various  clinics  when  they  volunteer, 
to  relieve  the  concern  and  other  things,  so  that  you  almost  have  to 
begin  looking  at  a  much  more  elaborate  profile  of  a  State  as  to  why 
they  choose  to  do  certain  things  certain  ways. 

And  that  is  one  of  the  reasons  I  want  to  stress  once  again  that 
none  of  us  here  at  the  Federal  level  either  appreciates  or  under- 
stands all  of  the  things  that  are  being  used  at  the  State  level  to 
meet  their  needs. 

What  I  do  want  to  ask  of  you  in  terms  of  anyone  wishing  to  re- 
spond, some  of  you  did  in  your  testimony,  that  as  we  go  forward 
at  the  Federal  level,  and  you  mentioned  in  Vermont,  to  try  to  move 
uniformly  in  the  area  of  tort  reform,  insurance,  antitrust,  in  trying 
to  set  up  your  programs  you  indicated,  I  think,  Miss  O'Brien,  you 
worked  long  and  hard  with  the  State  attorney  general's  office  and 
others  to  try  to  make  sure  you  got  around  the  question  of  antitrust. 
I  mean,  dealt  with  it  properly  at  the  State  level. 

Ms.  O'Brien.  Thank  you. 

Mr.  Thomas.  But  wouldn't  it  be  much  easier  for  all  of  you  in 
looking  at  remedies — and  I  guess  the  best  way  to  ask  this  question 
is,  have  some  of  you  looked  at  options  you  might  have  wanted  to 
take  or  various  folks  pursued  that  you  were  precluded  from  doing 
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specifically  because  of  your  concern  about  running  contravention  to 
a  Federal  law?  Anybody  have  any  reaction? 

Ms.  O'Brien.  Maybe  I  can  just  jump  in,  Mr.  Thomas. 

You  are  right.  When  we  looked  at  antitrust  we  spent  a  great  deal 
of  time  on  that.  We  are  confident  and  hopeful  that  we  will  be  able 
to  survive  any  action  at  the  Federal  level,  but  we  felt  that  we  need- 
ed to  provide  the  assurances  for  providers  to  have  the  kind  of  dis- 
cussions they  need  to  have  and  to  make  the  kind  of  plans  they  need 
to  plan  to  form  these  integrated  delivery  systems. 

It  would  have  been  much  more  helpful  for  us  if  the  Federal  Gov- 
ernment could  have  done  something  in  the  antitrust  area. 

We  did  make  a  lot  of  decisions  on  the  basis  of  what  we  perceived 
as  potential  barriers  or  potential  places  we  would  get  into  trouble 
as  far  as  litigation  as  we  crafted  our  plan.  I  think  that  we  may 
have  done  some  things  differently  had  we  not  had  those  Federal 
barriers. 

Mr.  Thomas.  Anybody  else? 

Mr.  Sybinsky.  I  want  just  to  talk  about  data.  I  think,  going  back 
to  that,  it  is  a  very  important  thing  we  all  share  in  common  as  a 
major  need.  And  the  other  thing  is  to  allow  this  experimentation 
to  happen  or  allow  States  to  move  ahead  in  the  absence  of  any 
major  action  in  Washington. 

I  think  we  believe  we  have  dismissed  most  of  the  categories  that 
you  have  mentioned,  Mr.  Thomas,  in  your  comments  with  data  in- 
cluded in  our  testimony,  but  until  there  are  other  States  who  try 
to  do  the  same  things  that  we  do  and  then  we  can  test  those  out 
on  a  comparative  data  base,  we  will  be  the  only  folks  who  have 
taken  any  action.  And  we  agree  we  do  need  more  data  in  this  re- 
gard. 

Mr.  Cook.  Yes,  sir,  we  would  say  that  there  is  a  great  deal  of 
capability  today.  Some  of  these  folks  have  testified  to  you — I  know 
they  have  testified  to  us — on  risk-adjusted  data.  I  think  you  can  get 
good-risk  adjusted  data  around  

Chairman  Stark.  Where? 

Mr.  Cook.  I  think  Mediqual,  Iameter  and  five  or  six  other  sys- 
tems that  we  are  looking  at  now  for  installation  within  our  pur- 
chasing alliance  will  provide  you  with  risk-adjusted  data. 

Chairman  Stark.  Prospective  risk-adjustment  data? 

Mr.  Cook.  Yes,  sir,  I  think  that  it  is  possible  in  at  least  certain 
categories  to  do  it  prospectively,  but  I  think,  obviously,  you  will 
have  to  look  

Chairman  Stark.  I  am  intruding  on  the  gentleman's  time,  but  if 
he  will  yield. 

Mr.  Thomas.  You  have  the  button  that  controls  the  lights. 

Chairman  Stark.  I  am  laboring  under  the  impression  that  no- 
where in  the  world  do  we  know  how  to  risk  adjust  prospectively, 
absent  perhaps  to  10  or  15  percent,  age  and  sex,  to  some  extent, 
but  I  hardly  consider  that  risk  adjusting. 

Mr.  Cook.  Right. 

Chairman  Stark.  I  know  of  no  evidence  of  any  risk-adjustment 
plan  and  no  insurance.  It  is  done  retrospectively,  but  that  is  just 
cost  reimbursement.  I  am  talking  about  prospectively  risk  adjust- 
ing. I  am  laboring  under  the  assumption  it  doesn't  exist. 


699 


Mr.  Cook.  No,  I  agree  with  you,  Mr.  Chairman,  much  of  what 
we  can  do  today  is  retrospective.  But  I  think  there  is  a  great  deal 
of  work  being  done,  at  least  on  a  marginal  basis,  to  look  prospec- 
tively at  it. 

Chairman  Stark.  Thank  you. 

Mr.  Cook.  I  thought  Mr.  Thomas'  question  was  

Mr.  Thomas.  Mr.  Chairman,  with  many  States  pursuing  different 
directions,  we  have  a  much  better  chance  of  getting  a  model  that 
works  rather  than  having  a  single  program  mandated  from  the 
Federal  Government  that  somebody  thinks  might  work. 

So  I  am  very  interested  as  States  begin  to  get  universal  coverage, 
begin  to  have  structures  within  a  general  enabling  ability  to  pursue 
models  that  somewhere  somebody  will  do  better  than  somebody 
else,  and  it  will  spread,  and  we  will  be  able  to  come  up  with  a  bet- 
ter program  faster. 

Mr.  Cook.  If  you  could  do  it,  sir,  I  think  we  would  all  like  to  do 
it.  The  wolf  is  at  the  door.  We  don't  know  it  is  politically  possible, 
and  we  would  indicate  to  you  that  in  the  absence  of  a  public  con- 
sensus on  a  single  program  that  the  way  to  go  is  to  provide  incen- 
tives for  the  States,  provide  a  framework  that  Anya  mentioned  and 
Pete  discussed,  and  allow  us  to  move  ahead  as  boldly  and  as  quick- 
ly as  we  possibly  today.  We  will  move. 

And  the  Chairman  asked  the  question  earlier  of  a  witness  about 
States  that  have  not  moved.  My  sense  is  that  there  are  very  few 
States  in  the  country  that  are  not  moving  with  some  speed  to  at 
least  learn  what  they  need  to  do  to  restructure  their  health  care 
systems,  again  because  they  have  to. 

And  so  I  would  just  suggest  to  you  that  what  the  States  can  do 
for  you,  with  those  incentives,  is  begin  to  develop  the  public  con- 
sensus on  what  we  should  pay  for,  on  how  we  should  pay  for  it  and 
how  we  should  deliver  it. 

Ms.  Niemi.  I  would  like  to  quickly  respond  to  Mr.  Thomas. 

Yes,  we  have  data  collection  in  our  bill,  and  we  believe  it  is  im- 
portant; and,  no,  antitrust  was  not  a  problem.  We  worked  on  it  and 
had  a  little  experience  with  a  medical  antitrust  suit,  and  the  Fed- 
eral statutes  were  not  a  problem. 

But  what  I  want  to  comment  on  is  your  comment  that  we  were 
mandating  coverage  while  other  States  were  trying  to  voluntarily 
get  people  to  cover.  We  did  that  2  years  ago.  We  got  rid  of  all  the 
mandated  benefits.  We  said  the  insurance  company  can  offer  cov- 
erage, basic  coverage,  pretty  much  just  like  our  basic  health  plan 
to  all  small  businesses. 

They  did.  They  offered  a  perfectly  affordable  good  package.  No 
one  would  buy  it.  The  employees  made  so  little  money,  they  could 
not  pay  for  it  and  didn't  want  to  pay  for  it.  Most  uninsured  employ- 
ees are  working  poor  who  are  pretty  young  and  think  they  are 
healthy  anyway.  The  businesses  just  could  not  sell  it. 

Chairman  Stark.  What  I  would  address  to  Florida  and  Min- 
nesota and  Vermont,  I  mean,  the  idea  of  what  is  affordable.  Yes, 
you  can  put  a  $4,000  a  year  plan  out  there  and  that  is  access,  but 
it  leaves  a  lot  of  people  still  uninsured. 

You  can  go  ahead  and  finish,  but  that  is  a  concern  that  I  have. 
We  can  lead  them  to  water,  but — — 
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Mr.  Thomas.  I  guess  I  am  in  part  reacting  to  a  sheet  which  has 
a  box  which  says  no  and  yes,  and  unless  you  know  the  experience 
and  the  support  structure  and  the  other  factors  involved  in  the 
State's  experience,  you  don't  fully  understand  the  yes  versus  the 
no. 

Washington  State  has  had  a  particular  experience.  I  am  sure 
Florida,  Minnesota  or  Vermont  can  tell  you  they  are  either  experi- 
encing or  are  having  a  different  experience.  And  what  I  want  to  do 
is  to  try  to  figure  out  why  some  things  work  in  some  places  and 
why  they  don't  in  others  so  that  you  can  create  a  structure  that 
guarantees  universal  coverage  for  everyone  without  dictating  a  par- 
ticular structure  in  bringing  it  about  that  may  or  may  not  have 
worked  in  a  particular  State. 

I  am  out  of  time. 

I  wanted  to  ask  you  about  commissions.  Several  of  you  stressed, 
especially  in  the  HB  1359  program,  these  commissions  have  an 
enormous  amount  of  power.  You  have  provided  them  with  options 
in  terms  of  making  significant  choices  and  directions  that  you  go, 
and  I  am  very  much  interested  in  terms  of  how  you  determine  who 
is  on  them,  how  long  their  terms  are,  how  they  are  elected,  because 
that  is  going  to  be  one  of  the  battles  we  will  have  at  the  Federal 
level  in  terms  of  involving  Congress  directly  or  utilizing  these  com- 
missions that,  apparently,  the  States  are  finding  useful  and  help- 
ful. 

I  know  the  State  of  Washington  uses  a  commission  for  everything 
including  reapportionment  and  all  the  rest,  and  their  answer  has 
been  commissions  because  they  have  found  them  successful. 

So  I  can't  do  it  now,  but  I  would  very  much  like  to  have  specific 
input.  If  you  have  a  commission  and  envision  it,  what  are  the  me- 
chanics? How  are  they  going  to  be  staffed?  Where  is  the  support 
money  coming  from?  How  long  is  the  tenure?  That  sort  of  thing. 

The  other  thing  I  cannot  ask  you  about  is  a  component  we  will 
deal  with  tangential  to — I  don't  think  integral  to  but  tangential 
to — the  whole  health  care  question,  and  that  is  long-term  health 
care.  And  I  was  curious  as  to  what  Florida  and  the  other  States 
have  done  in  terms  of  walking  through  that  mine  field  in  delivering 
a  type  of  a  program — Hawaii  as  well-in  terms  of  meeting  the  needs 
of  all  the  people  without  running  into  the  political  hurdles  of  meet- 
ing the  needs  of  some  of  the  people  who  tend  to  be  sometimes  more 
well  organized  than  others. 

But  I  am  out  of  time,  so  I  can't  ask  you. 

[The  following  additional  information  on  the  Minnesota  Health 
Care  Commission  in  response  to  Mr.  Thomas'  request  is  from 
Chapter  62J  on  Health  Care  Cost  Containment  in  the  1992  Min- 
nesota Statutes.] 
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HEALTH  CARE  COST  CONTAINMENT  62J.0S 

4*3 

1 5)  the  advisability  or  feasibility  of  a  system  of  permanent,  regional  coordinating 
ds  to  ensure  community  involvement  in  activities  to  improve  affordability,  acces- 
^bility.  and  quality  of  health  care  in  each  region. 
51  *  History:  1992  c  549  art  1  s  3 

62J  05  MINNESOTA  HEALTH  CARE  COMMISSION. 

Subdivision  1 .  Purpose  of  the  commission.  The  Minnesota  health  care  commission 
-onsists  of  health  care  providers,  purchasers,  consumers,  employers,  and  employees. 
The  two  major  functions  of  the  commission  are: 

( 1 )  to  make  recommendations  to  the  commissioner  of  health  and  the  legislature 
regarding  statewide  and  regional  limits  on  the  rate  of  growth  of  health  care  spending 
and  activities  to  prevent  or  address  spending  in  excess  of  the  limits;  and 

(2)  to  help  Minnesota  communities,  providers,  group  purchasers,  employers, 
employees,  and  consumers  improve  the  affordability,  quality,  and  accessibility  of 
health  care. 

Subd.  2.  Membership,  (a)  Number.  The  Minnesota  health  care  commission  con- 
sists of  25  members,  as  specified  in  this  subdivision.  A  member  may  designate  a  repre- 
sentative to  act  as  a  member  of  the  commission  in  the  member's  absence.  The  governor 
and  legislature  shall  coordinate  appointments  under  this  subdivision  to  ensure  gender 
balance  and  ensure  that  geographic  areas  of  the  state  are  represented  in  proportion  to 
their  population. 

(b)  Health  plan  companies.  The  commission  includes  four  members  representing 
health  plan  companies,  including  one  member  appointed  by  the  Minnesota  Council  of 
Health  Maintenance  Organizations,  one  member  appointed  by  the  Insurance  Federa- 
tion of  Minnesota,  one  member  appointed  by  Blue  Cross  and  Blue  Shield  of  Minnesota, 
and  one  member  appointed  by  the  governor. 

(c)  Health  care  providers.  The  commission  includes  six  members  representing 
health  care  providers,  including  one  member  appointed  by  the  Minnesota  Hospital 
Association,  one  member  appointed  by  the  Minnesota  Medical  Association,  one  mem- 
ber appointed  by  the  Minnesota  Nurses'  Association,  one  rural  physician  appointed  by 
the  governor,  and  two  members  appointed  by  the  governor  to  represent  providers  other 
than  hospitals,  physicians,  and  nurses. 

(d)  Employers.  The  commission  includes  four  members  representing  employers, 
including  (1)  two  members  appointed  by  the  Minnesota  Chamber  of  Commerce, 
including  one  self-insured  employer  and  one  small  employer,  and  (2)  two  members 
appointed  by  the  governor. 

(e)  Consumers.  The  commission  includes  five  consumer  members,  including  three 
members  appointed  by  the  governor,  one  of  whom  must  represent  persons  over  age  65; 
one  appointed  under  the  rules  of  the  senate;  and  one  appointed  under  the  rules  of  the 
house  of  representatives. 

(0  Employee  unions.  The  commission  includes  three  representatives  of  labor 
unions,  including  two  appointed  by  the  AFL-CIO  Minnesota  and  one  appointed  by  the 
governor  to  represent  other  unions. 

(g)  State  agencies.  The  commission  includes  the  commissioners  of  commerce, 
employee  relations,  and  human  services. 

(h)  Chair.  The  governor  shall  designate  the  chair  of  the  commission  from  among 
the  governor's  appointees. 

Subd.  3.  Financial  interests  of  members.  A  member  representing  employers,  con- 
sumers, or  employee  unions  must  not  have  any  personal  financial  interest  in  the  health 
care  system  except  as  an  individual  consumer  of  health  care  services.  An  employee  who 
participates  in  the  management  of  a  health  benefit  plan  may  serve  as  a  member  repre- 
senting employers  or  unions. 

Subd.  4.  Conflicts  of  interest.  No  member  may  participate  or  vote  in  commission 
proceedings  involving  an  individual  provider,  purchaser,  or  patient,  or  a  specific  activ- 
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ity  or  transaction,  if  the  member  has  a  direct  financial  interest  in  the  outcome  of  the 
commission's  proceedings  other  than  as  an  individual  consumer  of  health  care  services. 

Subd.  5.  Immunity  from  liability.  No  member  of  the  commission  shall  be  held  civ- 
illy or  criminally  liable  for  an  act  or  omission  by  that  person  if  the  act  or  omission  was 
in  good  faith  and  within  the  scope  of  the  member's  responsibilities  under  this  chapter. 

Subd.  6.  Terms;  compensation;  removal;  and  vacancies.  The  commission  is  gov- 
erned by  section  15.0575. 

Subd.  7.  Administration.  The  commissioner  of  health  shall  provide  office  space, 
equipment  and  supplies,  and  technical  support  to  the  commission. 

Subd.  8.  Staff.  The  commission  may  hire  an  executive  director  who  serves  in  the 
unclassified  service.  The  executive  director  may  hire  employees  and  consultants  as 
authorized  by  the  commission  and  may  prescribe  their  duties.  The  attorney  general 
shall  provide  legal  services  to  the  commission. 

History:  1992  c  549  art  1  s  4 

62J.07  LEGISLATIVE  OVERSIGHT  COMMISSION. 

Subdivision  1.  Legislative  oversight.  The  legislative  commission  on  health  care 
access  reviews  the  activities  of  the  commissioner  of  health,  the  state  health  care  com- 
mission, and  all  other  state  agencies  involved  in  the  implementation  and  administra- 
tion of  this  chapter,  including  efforts  to  obtain  federal  approval  through  waivers  and 
other  means. 

Subd.  2.  Membership.  The  legislative  commission  on  health  care  access  consists 
of  five  members  of  the  senate  appointed  under  the  rules  of  the  senate  and  five  members 
of  the  house  of  representatives  appointed  under  the  rules  of  the  house  of  representa- 
tives. The  legislative  commission  on  health  care  access  must  include  three  members  of 
the  majority  party  and  two  members  of  the  minority  party  in  each  house. 

Subd.  3.  Reports  to  the  commission.  The  commissioner  of  health  and  the  Minne- 
sota health  care  commission  shall  report  on  their  activities  and  the  activities  of  the 
regional  boards  annually  and  at  other  times  at  the  request  of  the  legislative  commission 
on  health  care  access.  The  commissioners  of  health,  commerce,  and  human  services 
shall  provide  periodic  reports  to  the  legislative  commission  on  the  progress  of  rulemak- 
ing that  is  authorized  or  required  under  this  act  and  shall  notify  members  of  the  com- 
mission when  a  draft  of  a  proposed  rule  has  been  completed  and  scheduled  for 
publication  in  the  State  Register.  At  the  request  of  a  member  of  the  commission,  a  com- 
missioner shall  provide  a  description  and  a  copy  of  a  proposed  rule. 

Subd.  4.  Report  on  revenue  sources.  The  legislative  commission  on  health  care 
access  shall  study  the  long-term  integrity  and  stability  of  the  revenue  sources  created 
in  Laws  1 992,  chapter  549,  as  the  funding  mechanism  for  the  health  right  program  and 
related  health  care  initiatives.  The  study  must  include: 

( 1 )  an  analysis  of  the  impact  of  the  provider  taxes  on  the  health  care  system  and 
the  relationship  between  the  taxes  and  other  initiatives  related  to  health  care  access, 
affordability,  and  quality; 

(2)  the  adequacy  of  the  revenues  generated  in  relation  to  the  costs  of  a  fully  imple- 
mented and  appropriately  designed  health  right  program; 

(3)  the  extent  to  which  provider  taxes  are  passed  on  to  individual  and  group  pur- 
chasers and  the  ability  of  individual  providers  and  groups  of  providers  to  absorb  all  or 
part  of  the  tax  burden; 

(4)  alternative  funding  sources  and  financing  methods;  and 

(5)  other  appropriate  issues  relating  to  the  financing  of  the  health  right  program 
and  related  initiatives. 

The  commission  shall  provide  a  preliminary  report  and  recommendations  to  the 
legislature  by  January  15,  1993,  and  a  final  report  and  recommendations  by  January 
15,  1994.  The  commissioners  of  revenue,  human  services,  and  health  shall  provide 
assistance  to  the  commission. 

History':  1992  c  549  art  1  s  5 


703 

Chairman  Stark.  Mr.  Kleczka. 

Mr.  Kleczka.  I  am  glad  he  didn't  ask  those  questions. 

Mr.  Chairman,  of  the  States  that  are  represented  here  today,  I 
note  that  four  in  our  little  boxes  have  something  we  call  certificate 
of  need.  Something  that  the  State  of  Wisconsin  had  some  years 
ago.  It  worked  to  some  extent,  especially  in  the  area  of  new  sur- 
gical suites  and  additions  to  hospitals  and  CAT  scans. 

The  State,  for  whatever  reason — and  I  know  the  reason  but  I  will 
not  share  it  with  you — repealed  it  after  I  left — the  legislature — and 
now  everyone  has  an  MRI,  and  it  is  business  as  usual. 

What  has  been  the  experience  of  the  States  that  do  have  it  as 
part  of  their  system?  And  have  you  found  it  to  be  effective?  Start 
with  Mr.  Cook  or  Hawaii. 

Mr.  Sybinsky.  If  I  might  start  out,  our  certificate  of  need  has 
been  in  existence  ever  since  1974,  the  specific  agency,  and  it  has 
been  effective  at  preventing  overbuilding.  We  have  the  lowest  num- 
ber of  nursing  home  beds,  I  think  per  population,  of  any  State  in 
the  Nation,  and  we  also  have  a  number  of  hospital  beds  per  person 
that  is  about  where  it  should  be  in  terms  of  utilization. 

Mr.  Kleczka.  Does  it  cover  equipment  purchases  also? 

Mr.  Sybinsky.  Yes,  it  does,  and  I  think  that  is  the  biggest  prob- 
lem right  now. 

Chairman  Stark.  Of  course,  in  Hawaii  the  homeless  are  called 
campers. 

Mr.  Sybinsky.  We  don't  put  them  into  our  high-tech  hospitals, 
though,  and  that  is,  I  think,  one  of  the  problems  that  everybody 
faces,  overbuilding  those  hospital  beds.  And  that  I  think  has  been 
a  major  factor  in  keeping  our  costs  controlled. 

Mr.  Kleczka.  Is  there  a  level  of  equipment  purchases;  anything 
over  $250,000? 

Mr.  Sybinsky.  They  raised  the  limit  about  4  years  ago. 

Mr.  Kleczka.  To? 

Mr.  Sybinsky.  I  think  $1  million  for  a  piece  of  equipment,  and 
that  has  opened  it  up  quite  a  bit.  It  is  still  a  debatable  subject  be- 
cause I  think  the  technology  is  leaping  ahead  so  fast  the  medical 
profession  is  making  a  great  deal  of  demand  on  using  it  as  well  as 
they  can. 

Mr.  Kleczka.  If  we  could  briefly  go  to  the  other  States  just  to 
get  the  experience. 

The  reason  I  ask  the  question  is  because  every  time  I  bring  it 
up  in  this  subcommittee  it  falls  on  deaf  ears,  but,  nevertheless,  I 
would  like  to  pursue  it.  We  need  the  experience  here. 

Mr.  Cook.  We  are  a  bit  Dickens,  and  like  Charles  Dickens  said, 
the  best  and  the  worst  of  times,  sir.  We  have  the  lowest  nursing 
home  rate  per  population  over  the  age  of  65  in  the  country,  al- 
though we  have  many  people  over  the  age  of  65  in  our  State,  yet 
we  have  more  MRI  machines  because  they  are  not  controlled,  in 
Broward  and  in  Dade  County,  than  they  have  in  the  country  of 
Germany  serving  80  million  Germans. 

It  is  said  that  in  Broward  county  there  are  only  two  things  work- 
ing 24  hours  a  day,  some  Singh  stores — that  is  your  variation  of 
7-Eleven  and  all  our  MRI  machines. 

But  the  extent  to  which — — 

Mr.  Kleczka.  You  have  to  pay  for  them  somehow. 
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Mr.  Cook.  And,  of  course,  we  started  our  CON  system  after  the 
1970s.  It  was  during  the  1970s  we  went  on  our  hospital  building 
spree,  when  that  was  the  primary  form  of  access  to  elderly  people. 

A  good  friend  of  mine,  a  CEO  of  a  private  hospital  in  Florida 
with  a  38  percent  maximum  occupancy  rate — you  can  imagine  what 
he  charges  and  what  he  utilizes  there — he  says  in  Texas  they  dis- 
covered oil — he  moved  to  Florida  from  Houston — he  says  in  Texas 
they  discovered  oil  under  the  soil  and  the  oil  industry  moved  there. 
In  Florida,  they  discovered  elder  citizens,  and  the  health  care  in- 
dustry moved  there. 

We  have  a  lot  of  challenges.  I  would  suggest  to  you  that  there 
is  a  better  way  than  CON  and  that  is  to  create  some  form  of  mar- 
ket and  to  manage  that  market  and  to  force  people  to  make  certain 
decisions. 

But  one  thing  you  could  do  here  that  would  be  of  tremendous  as- 
sistance to  us.  Many  of  you  all  know  the  American  Medical  Asso- 
ciation adopted  a  ban  on  physician  self-referral  except  for  a  few 
limited  circumstances.  That  is  something  you  could  enact  at  the 
Federal  level  that  would  have  a  major  impact  on  

Mr.  Kleczka.  I  would  swear  the  chairman  had  that  inserted  in 
the  budget  reconciliation  bill.  You  are  a  little  late. 

Chairman  Stark.  We  snuck  that  in. 

Mr.  Cook.  We  need  to  act  and  pass  on  that,  sir. 

Mr.  Kleczka.  The  AMA  followed  Chairman  Stark  on  that  pro- 
posal. 

OK,  very  briefly,  because  we  only  have  5  minutes. 

Ms.  Niemi.  We  had  your  same  experience.  We  had  it,  and  in  one 
way  or  another  everybody  got  around  it.  We  have  the  same  number 
of  MRI  machines,  and  if  tney  could  not  get  around  it  they  would 
appeal  to  the  court.  The  judges  simply  didn't  understand  it,  and 
they  never  upheld  one  of  our  CON  decisions. 

We  pretty  much  did  away  with  it  except  for  nursing  home  beds, 
but  we  have  restated  it  in  this  bill,  and  it  is  back  in  there  with  the 
commission  controlling  things,  and  it  is  for  capital  costs,  I  believe 
of  over  $1  million. 

I  was  never  in  favor  of  doing  away  with  it.  I  think,  as  many  holes 
as  it  had  in  it,  we  needed  something.  We  needed  to  tighten  it  rath- 
er than  just  give  up. 

Mr.  Kleczka.  Thank  you. 

Ms.  O'Brien.  In  Minnesota,  although  we  don't  have  a  specific 
certificate  of  need  program,  we  do  have  a  retrospective  review  of 
capital  expenditures  over  $500,000  which  was  instituted  last  year. 
We  have  a  technology  advisory  committee  that  is  working  and  com- 
ing forward  with  evaluations  and  ways  to  evaluate  technology,  cap- 
ital expenditures.  Within  the  integrated  delivery  systems  the  plan 
is  not  that  we  would  regulate,  because  we  will  be  regulating  their 
capitated  premiums. 

Mr.  Kleczka.  What  do  you  do  after  a  review  and  you  find  a 
project  or  a  cost  exceeding  the  $500,000  is  not  justified?  What  do 
you  do  then? 

Ms.  O'Brien.  The  commissioner  has  the  ability  to  go  back  in  and 
mandate  that  they  go  through  a  prospective  review  for  the  follow- 
ing 3  years.  So  if  they  

Mr.  Kleczka.  The  damage  has  been  done. 
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Ms.  O'Brien.  On  that  particular  project.  But  that  is  what  we 
have  done  now. 
Mr.  Kleczka.  Thank  you. 

Ms.  Rader.  Vermont  has  a  CON  law.  It  is  a  fairly  strict  one.  The 
threshold  is  $250,000.  It  applies  to  physicians'  offices  as  well  as 
hospitals.  It  is,  like  all  CON  laws,  somewhat  arbitrary,  but  I  think 
it  has  been  fairly  successful. 

We  have  one  MRI  in  the  State.  We  have  a  single 
multilithotriptor,  and,  actually,  I  think  it  has  encouraged  more  mo- 
bile units  than  we  might  have  otherwise  had.  Our  biggest  problem 
is  we  have  a  very  fancy  Dartmouth-Hitchcock  Medical  Center  right 
across  the  border  which  is  not  subject  to  our  CON  law.  They  can 
put  anything  in  it  they  want,  and  people  drive  over  there  and  use 
the  facility. 

If  you  look  at  expenditure  analyses  in  our  Medicaid  program  or 
across  all  health  care  programs  in  Vermont  you  see  this  little  blip 
which  is  the  Dartmouth-Hitchcock  Medical  Center,  where  costs  are 
much  higher,  and  that  is  evidence  that  CON  laws  works. 

Mr.  Kleczka.  Maryland? 

Mr.  Colmers.  Maryland  does  continue  to  have  a  need  program, 
but  for  hospital  services  it  has  largely  become  irrelevant  because 
of  the  rating  setting.  In  some  ways,  having  a  separate  system  look- 
ing at  capital  decisions  without  having  the  responsibility  for  financ- 
ing it  is  like  having  the  PTA  pass  on  the  school  budget.  You  want 
to  add  more  things  yet  not  have  the  responsibility  to  pay  for  it. 

In  our  system,  CON  has  more  exemptions  than  requirements. 
The  most  important  exemption,  however,  is  if  a  hospital  agrees  not 
to  increase  their  rates  by  more  than  $1.5  million  over  the  life  of 
a  project,  which  in  a  30  year  project  is  $50,000  a  year,  which  is 
mortgage  payment  on  some  houses  in  Potomac.  If  a  hospital  agrees 
to  take  this  pledge,  it  may  go  ahead  with  the  project  without  ob- 
taining a  CON. 

So  we  have  controlled  the  expenditure  side  of  it,  which  is  really 
protecting  the  public  against  the  costs  associated  with  excess  ca- 
pacity. That  is  really  the  problem.  It  is  not  that  those  excess  beds 
are  unsightly,  it  is  that  they  cost  money.  If  you  protect  the  public 
against  that,  then  you  allow  the  businesses  to  make  appropriate 
decisions  of  when  and  how  to  enter  the  capital  market. 

We  have  not  been  that  successful  in  the  nonhospital  area,  al- 
though we  are  looking  forward  to  the  new  commission  to  work  in 
that  area. 

Mr.  Kleczka.  It  is  an  area — Mr.  Chairman,  thank  you  for  the 
liberal  use  of  the  time — but  it  is  an  area  I  think  we  should  look 
into.  I  am  not  very  confident  that  competition  is  going  to  make  ev- 
erything more  better,  although  in  the  State  of  Wisconsin  we  still 
have  the  freeze  on  nursing  home  beds,  but  everything  else  is  a  free- 
for-all. 

Thank  you,  author  of  the  referral  language. 
Chairman  Stark.  Mr.  Levin. 

Mr.  Levin.  Clearly,  I  think  there  will  be  diversity  permitted, 
probably  encouraged,  in  whatever  is  proposed  by  the  President.  But 
I  think  one  issue  is  what  lessons  we  should  learn.  And  as  you  were 
testifying  it  struck  me  that,  in  most  of  your  cases,  there  is  a  much 
heavier  use  of  HMOs  than  is  true  in  most  States.  You  talked  about 
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80  percent  in  the  capitated  system  in  some  areas.  Is  that  really 
true?  How  prevalent  is  this? 

Ms.  O'Brien.  In  Minnesota  right  now,  within  our  metropolitan 
Minneapolis-St.  Paul  area,  the  amount  of  managed  care  coverage 
is  hovering  around  55,  60  percent. 

Mr.  Levin.  You  say  managed  care  because  that  is  also  used  to — 
it  applies  to  private  insurance,  fee  for  service  with  oversight.  You 
are  talking  about  

Ms.  O'Brien.  Capitated  managed  care  system. 

Mr.  Levin.  HMO  style. 

Ms.  O'Brien.  HMO-like,  although  we  are  going  to  be  regulating 
them  as  separate  entities.  They  are  not  just  strictly  an  extension 
of  the  HMO  market.  We  are  going  to  be — there  are  different  cri- 
teria on — there  will  be  criteria  for  data  they  will  have  to  provide, 
and  we  have  outlined  that  in  our  current  statute. 

Mr.  Levin.  But  still  you  have  a  very  high  use.  In  Washington, 
it  is  the  highest  in  the  country  is  it  or  close  to  it. 

Ms.  Niemi.  Yes,  but  they  can  be  a  problem. 

Mr.  Levin.  I  didn't  say  they  were  not  a  problem.  But,  still,  you 
have,  what  is  it,  over  50  percent? 

Ms.  Niemi.  No,  it  is  not,  but  it  is  high.  We  have  a  very,  very  high 
group  health  cooperative,  an  HMO.  And  to  some  extent  some  of 
this  reform  bill  was  tailored  to  them,  but  that  is  not  the  answer, 
really.  The  best  cost  savings  we  achieve  in  the  State  is  by  the  con- 
solidated purchasing  of  the  State,  and  we  almost  doubled  that  by 
bringing  in  all  State  employees  in  this,  and  that  is  where  we  are 
really  going  to  see  cost  savings. 

Mr.  Levin.  Then  in  Vermont  you  are  talking  about  all  Ver- 
monters  will  receive  their  health  care  through  an  integrated  sys- 
tem. I  am  not  sure  what  that  means,  but  you  then  say  the  inte- 
grated systems  will  receive  a  capitated  payment  for  each  enrollee? 

Ms.  Rader.  That  is  a  system  we  will  have  to  create  over  the  next 
2  years  that  will  require  a  lot  of  work. 

Mr.  Levin.  You  are  requiring  everything  to  go  into  a  capitated 
system? 

Ms.  Rader.  I  think  eventually  there  will  have  to  be  a  transitional 
system,  similar  to  what  Minnesota  is  pursuing,  where  you  have  a 
ratesetting  system  for  noncapitated  care,  and  then  you  have  the 
capitated  care  regulated  through  budgets. 

Mr.  Levin.  You  are  saying  all  are  going  to  go  into  a  capitated 
system.  I  think  in  some  States  if  someone  in  the  Governor's  office 
said  that,  there  would  be  a  revolution. 

Mr.  Cook.  There  would  be  in  Florida,  sir,  if  we  said  that,  I  can 
guarantee  you.  We  had  a  great  debate. 

Ms.  Rader.  I  think  the  important  distinction  is  that  the 
capitated  payment  is  to  the  delivery  system  and  not  necessarily  to 
the  provider.  The  providers  might  be  paid  in  a  number  of  different 
manners  by  that  integrated  system. 

Mr.  Levin.  All  right,  then.  And  Hawaii  is  still  a  different  system, 
and  one  of  the  questions  is  how  it  is  replicated.  But  let  me  leave 
that  aside  because  that  would  take  us  a  couple  of  hours. 

Let  me  just  ask  one  of  the  $64  billion  questions  around  town,  Mr. 
Colmers.  Why  isn't  what  is  good  for  Maryland  good  for  the  Nation 
in  terms  of  rate  regulation? 
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Mr.  Colmers.  As  I  said  in  my  testimony,  I  think  the  most  endur- 
ing lesson  for  Maryland  is  the  fact  that  the  Federal  Government 
allowed  the  State  flexibility.  They  provided  us  with  a  specific,  en- 
forceable performance  standard,  that  is,  our  waiver  test — if  we  fail 
the  waiver  test,  we  lose  all  the  advantages;  and  the  alternative  is 
particularly  distasteful  to  the  State  and  to  the  health  care  commu- 
nity in  the  State — that  it  has  forced  the  State  to  take  action  and 
successful  action. 

So  I  think  you  need  all  those  elements  

Mr.  Levin.  Well,  it  is  one  of  the  two  or  three  or  four  most  con- 
troversial issues.  I  see  the  bumper  stickers:  Price  Controls  or  Rate 
Regulation  Won't  Work.  Now,  you  say  it  has  worked  in  Maryland. 
Why  won't  it  work  in  the  Nation? 

Mr.  Colmers.  I  think  there  are  several  reasons  it  worked  in 
Maryland.  In  part,  it  has  worked  because  all  the  participants  want- 
ed it  to  work.  Hospitals  in  the  State  of  Maryland  are  represented 
by  their  association,  not  by  hospital  administrators  but  by  hospital 
trustees;  and  as  a  result,  these  are  community  leaders,  business 
leaders  who  tend  to  have  a  different  view  of  rising  health  care  costs 
than  do  hospital  administrators,  and  they  have  been  active  in  sup- 
porting this. 

Mr.  Levin.  We  can  do  the  same  in  the  Nation.  We  can  go  beyond 
the  bureaucrats. 

Seriously,  what  are  the  main  lessons  from  Maryland  as  to  wheth- 
er it  would  work  or  not  work,  at  least  on  an  interim  basis,  nation- 
ally? 

Mr.  Colmers.  I  think  that  on  an  interim  basis  some  form  of  rate 
control  certainly  could  work,  but  I  think  in  the  long  run  and  given 
the  breadth  of  the  testimony  that  you  have  heard  here  today,  you 
are  going  to  need  to  have  a  system  that  is  going  to  allow  flexibility 
to  reflect  the  very  different  preferences  that  exist  across  the  coun- 
try. 

It  works  in  Maryland  because  we  want  it  to  work.  If  we  didn't 
want  it  to  work,  it  wouldn't  be  working.  It  is  a  truism,  but  the 
proof  is  in  the  pudding;  we  made  it  work  here. 

Mr.  Levin.  You  are  saying  the  national  leadership  of  this  country 
says,  "First  of  all,  the  public  opinion  polls  show  where  most  Ameri- 
cans are  on  this  subject.  Most  want  control  of  costs."  So  why  won't 
it  work  nationally? 

Mr.  Cook.  We  could  give  a  try  at  that,  but  how  difficult  that 
would  be  in  Florida — I  would  indicate  to  you  that  the  ratesetting 
we  have  attempted  in  Congress,  that  I  participated  in  when  I 
worked  on  the  Senate  Budget  Committee  on  various  physician  re- 
imbursement systems,  has  had  a  negative  effect,  specifically  be- 
cause our  physicians  did  not  agree  to  it,  some  of  our  providers  did 
not  agree  to  it. 

Mr.  Levin.  Medicare  system  rate  regulation  is  not  working? 

Mr.  Cook.  We  have  three  of  the  five  most  expensive  health  care 
cities  in  the  country  according  to  the  Urban  Institute's  recent  study 
on  Medicare  reimbursement.  One  of  the  reasons  for  that  is,  our  uti- 
lization is  extraordinarily  high.  Telling  people  how  and  when  and 
where  they  will  access  their  physician  is  a  very,  very  difficult  thing. 

We  had  a  great  debate  over  choice  in  managed  care  within  our 
debate  in  Florida,  and  we  were  forced,  although  we  recognized  the 
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need  to  do  it,  to  provide  perhaps  more  extended  choice  than  we 
would  have  liked  to  within  our  networks. 

I  would  suggest  to  you  that  unless  there  is  a  public  consensus, 
as  there  was  in  Maryland,  and  a  long-term  historical  consensus  on 
ratesetting,  you  will  see  it  going  out  the  other  end  on  utilization. 
And  managing  utilization  is  a  major  and  difficult  job. 

Mr.  Levin.  Not  impossible. 

Mr.  Sybinsky.  If  I  might  also  note  again,  the  differences  between 
the  Hawaii  system  and  the  system  in  Maryland,  I  think  there  is 
a  comparison  that  we  have  controlled  our  costs  in  Hawaii  with  low 
insurance  rates  for  everybody  who  is  buying  insurance  in  the  State. 
Those  low  rates  are  an  indicator  of  the  fact  our  system  is  control- 
ling costs  through  pure  competition,  managed  basically  by  the  fact 
that  there  are  a  limited  number  of  insurance  providers  and  that  ev- 
erybody has  to  be  covered  with  insurance. 

So  our  approach  is  different  from  that  of  Maryland,  but  we  think 
our  outcomes  are  about  the  same,  good  low  costs. 
Mr.  Thomas.  Would  the  gentleman  yield  on  that,  because  the 

.  gentleman  from  Hawaii  just  mentioned  outcomes. 

The  lady  representing  the  Governor  of  Vermont  mentioned  out- 
comes. I  aon't  understand  why  you  have  this  strong  compulsion  to 

i  force  everybody  into  a  particular  structure,  when  if  we  talk  about 
how  much  it  is  going  to  cost  and  what  benefits  are  going  to  be  pro- 
vided and  what  outcomes  are  to  occur,  that  you  need  to  get  inside 

:  the  black  box  and  make  sure  that  it  is  wired  just  the  way  you  want 

1  it  wired.  I  think  

Mr.  Levin.  Whose  compulsion?  I  don't  have  any  such  compulsion 
at  all.  It  is  Vermont  that  is,  according  to  the  testimony,  saying  all 
shall  be  within  a  certain  kind  of  system,  not  me. 

1    Mr.  Thomas.  But  that  is  Vermont  who  wants  to  say  it  that  way. 

i  And  if  Minnesota  wants  to  say  it  differently,  I  believe  our  respon- 
sibility should  be  universal  coverage  in  terms  of  uniform  package, 

'  financed  federally,  with  an  understanding  of  what  we  want  as  tne 
end  result.  And  if  we  try  to  dictate  everything  in  between  that,  one, 

1  we  won't  get  it;  and  two,  it  won't  be  in  place  in  time  to  save  any 
of  these  people's  jobs,  I  know  for  sure,  and  probably  not  ours  either. 

Mr.  Levin.  No,  I  am  not  sure  what  the  differences  are  here,  but 
unless  it  is  clear  that  we  set  some  limits  on  cost,  diversity  won't 

<  work. 

Mr.  Colmers.  I  think  there  is  no  disagreement  on  that.  Costs 
i  clearly  have  to  be  controlled  and  there  are  a  variety  of  ways  of 
:  doing  it.  Our  approach  is  the  one  we  think  works  in  Maryland,  but 
there  are  other  approaches. 

j  Mr.  Levin.  And  other  approaches,  and  let  no  one  say  one  is  nec- 
essarily more  rigorous  than  another  because  the  Vermont  way,  it 
•  strikes  me,  is  the,  in  a  sense,  the  most  rigorous.  We  can  control 
1  costs  in  this  country  if  we  say  everybody  will  join  an  HMO  of  their 
i  choice.  We  will  control  costs  probably,  but  there  is  much  less  con- 
sensus for  that  than  there  is  for  giving  people  a  choice  with  some 
'<  kind  of  a  cost  framework  that  is  operative. 

1    Mr.  Thomas.  If  the  consensus  is  in  Vermont  for  that;  if  there  is 
a  different  consensus  in  Minnesota,  that  is  fine.  I  would  rather 
'  drive  to  a  consensus  on  a  State  level  than  on  a  national  consensus 
]  because  you  are  not  going  to  get  it. 
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Mr.  Levin.  I  agree  with  that.  We  didn't  settle  it  here,  though. 

Chairman  Stark.  I  want  to  ask  Dr.  Sybinsky,  with  your  competi- 
tive model,  if  you  were  to  have  to  operate  under  a  global  budget 
and  you  went,  say  10  percent  over  it,  for  whatever  reason,  how 
would  you  bring  it  down?  How  would  you  get  it  into  balance? 

Mr.  Sybinsky.  First,  Mr.  Chairman,  I  have  great  confidence  we 
would  not  go  10  percent  over. 

Chairman  Stark.  I  understand  that.  We  all  have  that  confidence 
in  you,  too.  But  if  you  did,  you  don't  have  a  mechanism  or  a  law 
that  could  force  it  back  into  compliance,  do  you? 

Mr.  Sybinsky.  We  would  then  deal  with  the  problem. 

Chairman  Stark.  Would  pass  a  law. 

Mr.  Sybinsky.  We  would  pass  a  law  to  deal  with  it. 

Chairman  Stark.  All  right.  As  I  say,  I  hope  you  never  need  one, 
but  you  might. 

I  guess  what  I  would  suggest  to  the  witnesses,  and  I  would  like 
to  see  how  this  would  fit  within  each  of  your  States.  Mr.  Cook,  I 
would  suggest  to  you  that  in  Medicare,  even  in  Florida,  the  physi- 
cian utilization  was  held  down  this  past  year.  It  did  not  go  up  as 
high  as  the  targets.  It  was  well  under  the  targets  for  both  primary 
care  and  surgeons.  As  a  matter  of  fact,  much  to  my  disbelief,  the 
American  Medical  Association  just  announced  that  they  would 
favor  a  nationwide  RBRVS  system  for  private  pay.  Now,  they  didn't 
want  anybody  setting  the  index,  as  we  do  for  the  Government  rate. 

But  I  am  suggesting  to  you  the  idea  of  a  rate  structure,  which 
is  what  would  happen  to  Maryland,  God  forbid,  if  they  lost  their 
exemption.  So  what  I  have  suggested  many  times  is  that  we  have, 
for  better  or  worse,  in  place  a  ratesetting  structure  for  physicians 
and  for  hospitals  and  for  HMOs  as  a  practical  matter. 

Now,  what  would  be  wrong  and  why  would  the  States  all  fall  on 
their  swords  if  we  said,  all  right,  States — as  we  have  said  to  Mary- 
land— here  is  your  budget,  approximately  what  you  are  spending 
now,  and  we  will  let  you  go  up  at  CPI  plus  a  point  or  two  but  no 
more?  Now,  if  you  go  above  that,  then  you  are  under  our  rates  and 
you  lose  your  exemption  and  you  get  the  HMO  rates  and  the  fee- 
for-service  rates  that  are  structured  federally. 

Can  Hawaii  live  with  that? 

Mr.  Sybinsky.  Mr.  Chairman,  I  think  the  one  thing,  I  think  we 
would  have  to  put  as  a  caveat — because  basically  I  think  we 
could — would  be  that  there  would  be  adequate  data  collection  avail- 
able so  that  we  could  measure  this  stuff,  and  I  think  that  would 
be  fair. 

Chairman  Stark.  Well,  you  wouldn't  have  to  measure  it.  All  you 
get  is  a  gross  dollar  amount.  It  is  up  to  you.  You  get  x  bucks  a  year 
and  one  number.  If  you  can  come  in  under  it,  God  bless  you. 

Can  Florida  live  with  that? 

Mr.  Cook.  Sir,  I  would  like  to  see  you  and  raise  you  one.  I  think 
we  can  do  better  than  that. 

Chairman  Stark.  Well,  then  you  would  be  exempt. 

Mr.  Cook.  What  I  would  suggest  to  you  is  that  if  you  establish 
a  national  health  care  board,  that  the  national  health  care  board 
negotiate  State  by  State. 

Chairman  Stark.  You  are  talking  to  it  right  now.  You  are  not 
about  to  see  a  national  health  care  board. 
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Mr.  Cook.  The  challenge  I  would  suggest  to  you  is  that  States 
do  differ.  There  is  extensive  profiteering  in  some  States. 

Chairman  Stark.  That  is  exactly  what  I  said.  I  said,  you  go 
ahead  and  do  whatever  you  want,  but  if  you  don't  

Mr.  Cook.  You  might  want  to  cut  my  costs  more  than  that,  sir. 
You  may  want  to  go  into  my  base. 

Chairman  Stark.  The  idea  of  the  plan,  as  we  do  it  with  Mary- 
land, is  if  you  save  the  money,  you  get  to  keep  it  and  spend  it. 
Build  some  new  roads,  for  all  I  care. 

Mr.  Cook.  Could  you  set  up  better  incentives  than  that,  sir?  To 
the  extent  that  we  exceeded  our  target  or  came  below  our  target, 
could  we  keep  more? 

Chairman  Stark.  Now,  don't  get  greedy.  I  am  just  saying  

Mr.  Cook.  We  just  think  a  system  of  incentives  like  that  and  ne- 
gotiation like  that,  as  we  would  negotiate  with  these  health  part- 
ners, might  yield  a  better  

Chairman  Stark.  You  are  going  to  need  Ira  Magaziner  down 
there  to  help  you. 

Senator,  could  Washington? 

Ms.  NlEMl.  If  you  are  suggesting  a  waiver  of  sorts,  you  give  us 
the  money,  and  if  we  cannot  live  with  it,  then  we  go  under  a  rate 
structure,  sure,  we  can  live  with  it.  I  am  sure  we  can  do  well  with 
the  money  you  give  us  and  will  go  under  the  rate  structure.  But 
of  course  

Chairman  Stark.  How  would  you  do  it? 

Ms.  Niemi.  The  way  we  do  now. 

I  love  this  emphasis  on  flexibility  that  I  am  hearing  here.  We  can 
manage  very  well  if  we  get  that  amount  without  having  to  follow 
specific  guidelines. 

Mr.  Thomas.  Mr.  Chairman,  you  folks  can  continue  to  play  this 
game,  but  if  you  heard  him,  there  is  no  national  health  board;  it 
is  going  to  be  Congress  that  sets  it.  And  if  you  believe  you  are 
going  to  get  money  without  an  attachment  of  who,  what,  when  and 
how — we  can  continue  to  do  this  all  the  way  through  the  lunch 
hour,  but  let  me  tell  you,  that  is  far  more  a  fantasy  world  than  the 
Government  dictating  structure. 

Mr.  Levtn.  You  said  you  wanted  national  standards. 

Chairman  Stark.  Maryland  gets  it  now. 

Mr.  Thomas.  Yes,  in  terms  of  a  waiver  in  which  

Chairman  Stark.  Reclaiming  my  time,  I  am  not  suggesting  for 
a  moment  that  we  are  necessarily  going  to  preempt  employees'  re- 
sponsibilities or  anything  else.  I  am  suggesting  we  may  have  to 
continue  to  pay  for  the  impoverished  because  many  of  the  States, 
Hawaii  excluded,  but  Florida,  Minnesota,  Vermont  and  Maryland 
really  don't  have  guaranteed  access  in  coverage. 

Mr.  Thomas.  I  understand  that,  Mr.  Chairman. 

Chairman  Stark.  To  that  extent,  the  Federal  Government  would 
have  to  provide  some  kind  of  a  plan. 

Mr.  Thomas.  And  if  the  gentleman  would  yield,  I  certainly  don't 
have  a  prospective  ability  to  examine  this,  but  I  have  seen  recent 
models  which  indicate  that  we  will  provide  money  initially,  and 
then  we  will  provide  a  series  of  mandates  with  no  additional 
money;  and  you  will  be  required  to  perform  far  beyond  with  less 
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money  than  you  ever  anticipated.  And  that  is  what  will  happen. 
Not  to  predict. 

Chairman  Stark.  How  would  Minnesota  

Ms.  O'Brien.  Minnesota  would  feel,  given  our  past  history,  we 
could  compete  with  the  other  States.  And  we  are  containing  costs. 
Our  per  capita  costs  are  15  to  18  percent  below  the  national  aver- 
age without  rate  regulation. 

Chairman  Stark.  And  you  could  put  that  in  pocket. 

Ms.  O'Brien.  Again,  we  would  be  concerned  about  the  mandates 
and  requirements  from  the  Federal  Government.  We  continue  to  be 
concerned  about  that.  We  usually  exceed  those  mandates. 

Chairman  Stark.  Let's  take  Medicare,  for  example.  They  are  the 
mandates.  That  is  what  Maryland  lives  with.  They  are  not  so  oner- 
ous. The  whole  country  has  to  go  alone  with  them.  They  are  prob- 
ably a  third  of  your  medical  now;  probably  40  percent  in  Florida. 
Seem  to  work  all  right.  And  there  are  not  any  of  our  seniors  that 
will  voluntarily  get  out  of  it. 

Ms.  O'Brien.  Our  Medicare  reimbursement  rates  are  a  little  bet- 
ter now,  but  historically  have  been  some  of  the  lowest  in  the  Na- 
tion because  of  our  low  utilization  and  our  conservative  style  of 
medicine. 

Chairman  Stark.  God  bless  you. 

Ms.  O'Brien.  And  if  we  continue  to  be  penalized  because  of  our 
low  utilization  and  our  conservative  style  of  Medicare  containing 
costs  

Chairman  Stark.  Suppose  we  give  you  the  average. 
Ms.  O'Brien.  If  you  give  us  the  average,  Mr.  Stark,  we  will  do 
fine. 

Chairman  Stark.  Florida  would  go  broke  but  you  would  do  well. 
Ms.  O'Brien.  We  would  do  just  fine,  then. 
Chairman  Stark.  Vermont. 
Ms.  Rader.  We  would  gladly  take  the  average. 
Chairman  Stark.  That  is  what  Maryland  has  stayed  below,  so  it 
works  there. 

Quite  frankly,  you  all  are  the  premier  States — California  couldn't 
come  close.  We  have  fairly  good  testimony,  even  with  our  bell- 
wether CalPERS  plan.  The  only  reason  major  insurers  there  were 
able  to  stay  in  line  is  because  they  cut  benefits,  and  that  is  easy 
to  do.  The  cheap  shot  is  just  up  the  copays. 

What  are  those  of  you  who  don't  now  have  complete  access — Flor- 
ida, Minnesota,  Vermont  and  Maryland — Washington  has  an  indi- 
vidual mandate.  What  does  that  mean?  How  do  you  mandate  me 
as  an  individual? 

Ms.  Niemi.  Yes,  that's  pretty  funny.  Someone  suggested  we  have 
a  criminal  penalty  if  you  didn't  buy  it. 

Chairman  Stark.  I  like  that. 

Ms.  Niemi.  It  didn't  go  very  far.  It  means  we  expect  everybody 
to  pay  a  part  of  this.  Copays,  total  premium  cost  if  you  are  self- 
insured.  Of  course,  with  an  ability  to  pay. 

Chairman  Stark.  Let  me  give  you  the  person  that  falls  between 
the  cracks  in  all  your  States.  This  is  sort  of  akin  to  Reagan's  wel- 
fare cheat  in  her  urban  cape  with  a  handful  of  food  stamps. 

It  is  a  single  mother  who  is  35  years  old  and  has  three  jobs,  all 
with  scruffy  employers;  the  worst  of  which  is  Nordstrom,  who  has 
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made  an  art  form  out  of  keeping  people  in  part-time  employment 
without  giving  them  benefits. 
Ms.  Niemi.  I  agree  with  you  totally.  I  suspended  my  charge  card. 
Chairman  Stark.  The  worst  is  McDonald's.  She  works  there  for 
a  while,  and  then  on  weekends  she  is  on  a  wait  staff  of  a  food  serv- 
ice establishment,  as  they  would  call  themselves,  who  suggest  they 
could  never  afford  to  pay  minimum  wage  increases  or  health  care. 

So  she  works  three  jobs  and  manages  to  come  in  with  that  prob- 
ably just  under  two  times  the  poverty  level  and  gets  a  lot  of  that 
eaten  up  with  day  care.  She  doesn't  get  into  the  system,  maybe 
under  SHIP,  but  I  don't  know  how  much  she  would  pay.  But  do  her 
employers  for  hourly  basis  have  to  contribute?  Do  they  have  to  kick 


Mr.  Sybinsky.  No.  When  the  director  of  health  in  our  State 
raised  that  question  once,  he  got  a  storm  of  letters  from  all  the  em- 
ployers. 

Chairman  Stark.  So  they  don't  kick  in,  but  you  do.  You  subsidize 
those  employers  who  are  not  doing  the  right  thing? 

Mr.  Sybinsky.  We  would  subsidize — as  far  as  the  part-time  em- 
ployment, it  is  a  very  difficult  thing  to  enforce,  and  so  that  is  why 
we  went  to  the  simple  model  of  offering  people  under  300  percent 
of  poverty  a  gap  group  insurance  program. 

Chairman  Stark.  Do  you  have  a  minimum  wage  law  in  Hawaii? 

Mr.  Sybinsky.  Yes. 

Chairman  Stark.  Higher  than  $4.25,  isn't  it? 
Mr.  Sybinski.  $4.75. 

Chairman  Stark.  Why  is  that  hard  to  enforce?  What  if  you 
kicked  that  up  an  extra  50  cents  an  hour  and  made  it  a  minimum 
wage  benefit.  Anybody  who  has  a  full  insurance  program  doesn't 
have  to  pay  the  extra  50  cents.  They  could  collect  it  that  way. 

Mr.  Sybinsky.  That  is  a  thought. 

Chairman  Stark.  Not  a  bad  idea,  is  it?  Just  remember  where 
you  got  it.  Invite  me  over  and  I  will  come  testify. 

Mr.  Sybinsky.  I  will  look  into  that,  Mr.  Chairman. 

Chairman  Stark.  How  will  you  pick  up  these  folks  in  Florida,  for 
instance? 

Mr.  Thomas.  If  the  benefit  package  was  50  cents  an  hour,  we  all 
would  not  all  be  here  talking  about  needs. 

Chairman  Stark.  No,  no,  I  am  just  saying  that  is  $1,000  a  year. 
That  will  buy  

Mr.  Thomas.  It  is  five  times  the  cost  of  the  50  cents. 

Mr.  Cook.  We  would  hope  our  Medicaid  buy-in  program  would 
pick  up  those  folks. 

Chairman  Stark.  Which  kind? 

Mr.  Cook.  What  we  call  our  Medicaid  buy-in  program.  It  is  our 
employer  subsidy,  and  it  is  what  we  have  suggested  to  fund  the 
gap  group.  We  have  talked  to  your  staff  about  it,  but  a  brief  expla- 
nation of  it  is  that  we  would  cover  those  people  up  to  250  percent 
of  the  poverty  level;  the  Feds  would  pick  up  the  first  half  of  that, 
as  they  do  in  most  Medicaid  programs;  States  would  then  pick  up 
half  of  the  remaining  half,  with  that  25  percent  divided  between 
employer  and  employee. 

Right  now,  when  you  get  to  vour  affordability  question  earlier, 
the  average  Medicaid  package  tor  a  family  of  four  in  the  State  of 
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Florida  is  about  $4,800  a  year.  If  the  Feds  picked  up  $2,400  of  that, 
if  we  picked  up  $1,200  of  that,  that  would  leave  $600  apiece  for  em- 
ployers and  employees,  that  is  $50  a  month.  And  according  to  the 
Robert  Wood  Johnson  Foundation's  work  with  us,  that  is  about  the 
place  where  you  get  employers  in. 
Mr.  Thomas.  Those  numbers  I  will  buy. 

Chairman  Stark.  I  would  tell  you  the  stories  that  the  NFIB 
gives  us  where  in  one  recent  test,  where  they  polled  their  members 
and  asked  would  you  be  agreeable  to  providing  health  insurance  to 
all  your  employees,  even  if  you  didn't  have  to  pay  any  of  the  cost, 
62  percent  said  no.  So,  so  much  for  the  conscience  of  our  faulted 
small  business  community  in  this  world  and  what  they  will  do  for 
social  justice. 

Mr.  Cook.  In  fairness  though,  sir,  to  the  NFIB,  and  they  have 
opposed  many  of  the  measures  we  have  tried  as  an  institution,  al- 
though they  favored  our  health  care  reform  bill  

Chairman  Stark.  Because  it  didn't  cost  anything  for  them.  Of 
course  they  will. 

Mr.  Cook.  Sir,  I  think  they  believe  it  will  cost  them  something, 
because  we  certainly  have  been  frank  with  them  that  over  time  we 
don't  believe  that  you  can  cover  everyone  without  a  mandate.  But, 
frankly,  we  don't  believe  you  can  pass  a  mandate  without  a  subsidy 
in  a  major  State  with  a  major  number  of  uninsureds,  and  you  have 
to  find  a  way  to  bring  people  into  the  system. 

These  people  are  working  on  the  narrowest  of  margins,  and  with- 
out a  mandate,  they  will  lay  off  employees,  or  without  a  subsidy, 
they  will  lay  off  employees.  We  have  to  find  a  way  to  communicate 
and  work  with  them. 

I  don't  think  it  is  their  conscience;  I  think  it  is  their  fear  and 
their  pocketbooks  that  drives  them. 

Chairman  Stark.  I  am  sure  it  is  their  pocketbook. 

How  do  you  

Ms.  Niemi.  We  did  not  solve  that.  That  is  one  of  the  things  we 
just  could  not  solve. 

Chairman  Stark.  I  like  that  term  "resident."  I  used  to  say  "so- 
cialize the  benefit,"  but  you  say  "residency  benefits." 

Ms.  Niemi.  That  seems  to  goes  down  a  little  easier  than  single- 
payer.  Single-payer  makes  it  sound  like  the  Government  is  going 
to  control  it.  And  as  a  matter  of  fact,  we  can  contract  out  managing 
health  care  cost.  It  doesn't  have  to  be  the  Government. 

Chairman  Stark.  How  do  you  deal  with  the  illegal  alien  problem 
when  you  say  "resident?" 

Ms.  Niemi.  Legally,  in  my  opinion,  they  are  residents,  and  we 
pay. 

Chairman  Stark.  Canadians  all  look  like  Washingtonians  any- 
way. 

Ms.  Niemi.  They  have  a  better  system.  They  like  their  system 
better. 

Chairman  Stark.  I  understand  that. 

Ms.  Niemi.  There  has  to  be  some  utilization  payment  on  behalf 
of  the  employee,  but  beyond  that  we  have  to  subsidize;  and  that  is 
why  we  have  to  get  everybody  in  the  pool. 
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Chairman  Stark.  So  if  you  made  it  resident-based  and  made  the 
employers  only  responsible  for  a  financial  contribution  but  not  the 
benefits,  you  would  have  what  you  want. 

Ms.  Niemi.  That  is  true,  about  7  percent. 

Ms.  O'Brien.  In  Minnesota,  that  individual  would  be  eligible  for 
the  Minnesota  subsidized  plan  which  goes  up  to  275  percent  of  pov- 
erty. It  is  a  rising  contribution  that  the  individual  makes  as  they 
go  up  the  income  level,  but  it  is  based  on  both  income  and  family 
size. 

Chairman  Stark.  Who  would  they  get  the  insurance  from? 

Ms.  O'Brien.  The  State. 

Chairman  Stark.  The  State  actually? 

Ms.  O'Brien.  Through  the  MinnesotaCare  subsidized  

Chairman  Stark.  It  is  a  pool. 

Ms.  O'Brien.  It  is  a  pool,  and  we  are  consolidating  all  State 
health  care  purchasing  into  one  pool,  so  it  will  be  consolidated  with 
the  medical  assistance  program  with  the  State  employees  health 
program. 

Chairman  Stark.  Now,  our  State  employees — gorgeous  folks  that 
they  are— just  raised  hell  when  they  thought  the  CalPERS  system 
would  see  the  Medicaid  beneficiaries  blended  into  that.  They  prac- 
tically started  a  revolt. 

Ms.  Niemi.  We  did  that  but  they  didn't  like  that. 

Mr.  Thomas.  Is  the  gentleman  suggesting  that  perhaps  the  moti- 
vated State  employees  have  similar  concerns  as  the  National  Fed- 
eration of  Independent  Business  when  62  percent  said  they  didn't 
want  to  be  

Mr.  Cook.  Our  State  employees,  sir. 

Mr.  Thomas.  I  think  when  we  get  into  trying  to  determine  mo- 
tives, most  of  it  will  boil  down  to  cost.  To  place  the  motive  of  some- 
one not  wanting  to  have  an  employee  or  someone  else  not  have 
medical  benefits,  the  State  employees  are  concerned  that  what  they 
have  will  be  diluted. 

Let  me  tell  you,  anybody  who  has  the  benefits  those  folks  have, 
if  we  are  going  go  to  universal  coverage  and  be  able  to  pay  for  it, 
they  are  going  to  have  to  have  their  plans  diluted  to  a  certain  ex- 
tent. 

So  when  we  talk  about  motives,  I  really  think  we  should  spend 
time  on  figuring  out  how  to  pay  for  it,  how  to  figure  out  what  the 
cost  benefit  package  is,  try  to  create  enabling  legislation  at  the 
Federal  level  so  you  folks  can  get  out  there  and  do  what  you  need 
to  do  as  rapidly  as  possible;  and  most  important  of  all,  get  some 
kind  of  standardization  in  terms  of  what  we  are  looking  at,  both 
in  terms  of  the  cost  side  and  of  the  service  side,  so  that  we  can 
start  doing  what  works  rather  than  spending  all  of  our  time  talking 
about  what  we  think  works. 

I  thank  the  gentleman  for  the  time. 

Chairman  Stark.  How  is  Vermont  going  to  get  all  the  folks  in? 

Ms.  Rader.  First  of  all,  we  would  already  likely  be  covering  the 
children  of  that  individual  at  this  point  in  time. 

Chairman  Stark.  Have  you  socialized  the  benefits  for  all  chil- 
dren in  Vermont? 

Ms.  Rader.  Up  to  225  percent  of  poverty  through  age  17. 

Mr.  Thomas.  You  have  personalized  it. 
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Chairman  Stark.  So  how  do  you  provide  the  insurance  for  those? 

Ms.  Rader.  Through  our  Medicaid  program. 

Chairman  Stark.  Through  Medicaid.  So  you  have  expanded  the 
benefits  and  you  pick  that  up  yourself.  And  where  are  your  pay- 
ments to  providers  relative  to  Medicare? 

Ms.  Rader.  They  are  lower. 

Chairman  Stark.  Much  lower? 

Ms.  Rader.  Not  as  bad  as  some  other  States  but  lower. 

Chairman  Stark.  You  don't  have  an  access  problem. 

Ms.  Rader.  We  do  in  certain  specialties,  and,  in  fact,  as  a  result 
of  our  expansion  of  the  children's  program  we  had  to  raise  our  pedi- 
atrician fees  starting  June  1. 

Chairman  Stark.  Good  for  you. 

Ms.  Rader.  And  also  pediatric  dentistry  because  it  covers  den- 
tistry also. 

In  terms  of  how  we  would  cover  that  individual  in  the  future,  as 
I  said,  we  have  two  plans  under  consideration,  the  first  which  is 
the  Governor's  preferred  plan,  would  separate  her  coverage  from 
employment.  That  would  be  the  simpler  way  of  doing  it.  But  I  don't 
know  if,  A,  it  will  be  politically  feasible  in  our  State,  and,  B,  it  will 
fit  with  the  national  framework. 

The  second  plan,  the  employment-based  plan,  would  require 
some  sort  of  other  program  to  pick  up  her  coverage. 

Chairman  Stark.  What  about  providers? 

Ms.  Rader.  We  have  one  doc  there  now,  and  there  will  always 
be  one.  We  will  likely  have  a  number  of  different  types  of  inte- 
grated systems  and  a  handful  that  are  either  covering  a  part  of  the 
State  or  all  of  the  State. 

Chairman  Stark.  And  you  will  not  allow  someone  to  practice 
outside  of  those? 

Ms.  Rader.  That  is  an  outstanding  question.  I  think  it  is  likely 
there  will  be  a — like  on  the  regulatory  side — there  will  be  a  transi- 
tional program  where  there  is  a  ratesetting  system.  I  think  it  is 
likely  there  will  be  a  transitional  system. 

Chairman  Stark.  Do  you  have  many  HMOs  in  Vermont?  Any? 

Ms.  Rader.  At  this  point,  we  have  one  that  is  active. 

Chairman  Stark.  Burlington? 

Ms.  Rader.  Burlington. 

Chairman  Stark.  Staff  model,  do  you  know? 

Ms.  Rader.  Part  of  its  business  is  staff  model,  but  the  bulk  of 
its  business  is  not. 

Chairman  Stark.  Has  it  been  there  a  long  time? 

Ms.  Rader.  Probably  about  10  years,  and  two  others  that  just  en- 
tered the  State. 

Chairman  Stark.  Is  it  popular? 

Ms.  Rader.  It  is  very  popular.  Buying  up  practices  like  crazy. 
Getting  new,  young,  healthy  customers  like  crazy. 

Chairman  Stark.  Where  are  the  older  sick  customers? 

Ms.  Rader.  They  are  in  our  plan. 

Mr.  Cook.  They  are  coming  to  our  State,  sir. 

Chairman  Stark.  Nobody  has  brought  up  risk  selection  here 
today.  You  guys  are  all  just  smiling  and  thinking  that  ain't  going 
to  happen. 
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Hawaii,  you  have  a  lower  percentage  of  people  in  HMOs  than  a 
fee-for-service  in  Hawaii.  Why  is  that? 

I  keep  hearing  these  guys  over  at  the  White  House  tell  me  about 
how  all  the  people  in  the  country  are  going  to  flock  to  HMOs.  Well, 
in  areas  where  there  is  a  choice  or  in  areas  where  they  give  you 
a  free  chicken  dinner  for  everybody  that  will  come  to  the  tent  and 
listen  to  the  sales  pitch  they  don't  sell  so  well.  Why  not  in  Hawaii 
where  you  have  had  Kaiser  forever,  almost  as  long  as  Harry 
Bridges? 

Mr.  Sybinsky.  In  Hawaii,  essentially  the  strict  HMO  is  about  23 
percent  of  the  population.  But  I  think  you  are  referring  to  the  fact 
that  our  largest  insurer,  which  has  over  half  the  market,  has  a  real 
good — does  a  real  good  job  of  cost  control  largely  through  setting 
fees  for  doctors  and  making  those  fees  stick.  And  so,  basically,  a 
lot  of  the  people  are  in  managed  care  system  any  way. 

This  year,  they  announced  the  largest  portion  of  their  business 
is  now  preferred  provider  organizations. 

Chairman  Stark.  The  Blues? 

Mr.  Sybinsky.  Yes. 

Chairman  Stark.  And  you  only  have  half  a  dozen  major  hos- 
pitals that  cover  the  whole  State.  Right? 

Mr.  Sybinsky.  We  have  approximately  12  major  hospitals,  2  of 
which  are  State-owned  and  9  of  which  are  private  nonprofit. 

Chairman  Stark.  What  is  Maryland  going  to  do?  Are  you  going 
to  be  able  to  close  the  loop  and  do  the  other  half  of  the  circle? 

Mr.  Colmers.  I  will  tell  you  the  answer  when  I  get  the  data.  The 
data  is  critically  important.  I  don't  think  we  have  reached  a  con- 
sensus or  a  decision  how  we  will  do  it. 

Chairman  Stark.  I  have  to  tell  the  rest  of  the  witnesses  that  this 
guy  is  going  tomorrow  to  China  to  set  up  their  hospital  payment 
system.  He  is  going  to  become  Commissioner  Colmers.  Anything  he 
says  will  happen  or  they  will  take  him  into  Tiananmen  Square  and 
string  him  up.  That  is  the  way  to  get  things  done. 

Mr.  Colmers.  Actually,  the  hospitals  have  told  me  I  am  going  to 
teach  the  commies  how  to  regulate.  They  have  lost  their  touch  over 
the  years. 

I  think  the  answer  of  how  we  do  it  will  depend  so  much  on  the 
data.  There  is  a  lot  of  mythology  out  there  as  to  who  the  culprits 
are.  We  have  learned  on  the  hospital  side  than  you  cannot  come 
up  with  a  solution  until  you  have  an  accurate  and  timely  data 
base. 

So  much  of  the  debate  will  just  be  pure  rhetoric  until  you  can 
sit  down  across  the  table  with  people  with  hard  numbers  that  is, 
in  fact,  their  numbers  so  that,  if  they  complain  about  them,  you 
just  turn  to  them  and  say,  well,  it  is  what  you  gave  me.  You  cannot 
complain  about  the  data.  It  is  your  data.  It  will  have  to  wait  until 
we  get  that,  and  we  are  working  hard  to  get  that  quickly. 

Chairman  Stark.  What  do  you  think  you  will  do?  What  do  you 
guess  will  evolve  out  of  this?  When  you  have  the  physician  data, 
you  don't  have  a  lot  of  HMO  presence. 

Mr.  Colmers.  We  actually  have  a  fairly  high  HMO  penetration 
in  Maryland,  among  the  highest  in  the  country  in  part  because  of 
the  large  number  of  Federal  employees  in  the  Washington  area. 
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What  the  legislation  envisions  is  a  payment  system  being  devel- 
oped by  1995  that  is  not  enforceable  at  first,  but  it  does  set  com- 
mon ground  rules  for  the  payment,  basically  along  the  lines  of  the 
RBRVS  system.  It  is  CPT  based.  It  has  a  relative  value  scale. 
There  is  a  level  of  effort  and  intensity  adjustment  and,  finally,  a 
payment  adjustment  at  the  very  end  which  makes  up  the  difference 
between  those  factors  and  what  people  end  up  getting  paid. 

And,  for  the  first  time,  we  are  going  to  really  see  levels  of  pay- 
ment across  specialty,  across  individual  physicians,  the  broad  vari- 
ation that  exists  between  charge  levels  and  payment  levels  by  a 
CPT  level,  and  I  think  that  will  be  very  revealing.  What  we  do  with 
that  once  we  get  the  information,  as  I  say,  is  premature  to  talk 
about,  but  it  will  be  fascinating  certainly. 

Chairman  Stark.  Well,  as  has  been  this  session. 

I  want  to  thank  all  of  you.  It  is  a  matter  of  some  interest,  if  not 
concern,  what  we  will  be  doing,  but  I  do  think  we  will  make  an 
honest  attempt  to  set  a  Federal  benefit  standard  so  that  at  least 
you  have  a  basis  on  which  to  argue  and  battle.  And  my  hope  is  that 
we  will  find  financing.  I  don't  know  that  many  of  us  are  going  to 
be  content  to  just  collect  taxes  in  your  State  and  then  turn  them 
over  to  some  ill-defined  HIPC. 

Have  any  of  you  seen  one?  You  have  them.  You  have  a  law  in 
Florida.  But  do  you  have  a  HIPC? 

Mr.  Cook.  We  appoint  our  first  one  in  about  2  weeks. 

Chairman  Stark.  I  would  love  to  see  it.  Do  you  have  the  rules 
for  it? 

Mr.  Cook.  We  have  to  publish  the  rules  when  we  appoint  it.  We 
call  them  CHPAs  not  HIPC. 
Chairman  Stark.  A  unicorn  is  a  unicorn. 

I  would  love  to  see  a  copy  of  your  rules.  It  will  be  an  interesting 
couple  of  years  as  this  stuff  unfolds. 

I  appreciate  all  the  work  all  of  you  are  doing  and  appreciate  your 
help.  Thank  you  very  much. 

[Whereupon,  at  1:05  p.m.,  the  hearing  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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The  American  Medical  Student  Association  (AMSA)  is  an 
independent  national  organization  representing  more  than  30,000 
medical  students  and  residents  nationwide.     Speaking  for  its 
membership,  AMSA  offers  the  following  comments  on  state 
responsibility  and  involvement  in  health  care  reform. 

As  we  patiently  wait  for  the  Clinton  administration  to  propose 
legislation  to  reform  health  care  in  this  nation,  more  than  half  of  the 
states  are  deliberating  health  care  reform  plans  of  their  own. 
Currently,  eight  states,  Florida,  Hawaii,  Maryland,  Massachusetts, 
Minnesota,  Oregon,  Vermont  and  Washington,  have  enacted  such 
legislation.    It  is  evident  many  states  believe  health  care  reform  is 
their  responsibility,  while  others  are  willing  to  wait  for  federal 
legislation. 

AMSA  commends  these  independent  efforts  by  the  individual  states 
to  improve  their  health  care  systems.    However,  there  is  concern  for 
how  effective  state  health  care  reform  will  be  without  federal 
involvement.    The  current  health  care  system  and  many  of  its 
problems  are  the  result  of  both  federal  and  state  regulations  and 
policy.    J   will  take  cooperative  and  collaborative  effort  on  the  part  of 
both  levels  of  government  to  enact  effective,  comprehensive  reform. 

STATE  ADVANTAGES  AND  CAPABILITIES 

1.  Better   ability   to   assess    local  needs 

One  of  the  major  concerns  of  a  federal  plan  for  health  care  reform 
is  its  possible  inability  to  determine  and  affect  varying  local 
health  care  needs.    Many  of  the  federal  perspectives  of  current 
health  care  problems  are  based  on  national  averages.  These 
averages  may  reflect  the  needs  of  a  majority  of  states,  but  may 
miss  the  mark  on  a  significant  number  of  other  states. 

2.  Regulatory    controls    of    the    health  professions 

States  have  the  major  responsibility  to  license  and  regulate  the 
health  professions.     These  regulations  include  determination  of 
practice  acts  and  prescriptive  authority  for  these  providers.  They 
also  finance  and  administer  the  educational  programs  for  them. 
The  federal  government  has  a  minimal  role  in  these  policies. 
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3.  Capability    to    enact    health    care    reform  legislation 

While  health  care  reform  legislation  has  been  faced  with  the  same 
lobbying  efforts  and  political  arguments  at  the  state  level  as  at  the 
federal,  some  states  have  been  able  to  overcome  these  barriers 
and  enact  legislation.    The  smaller  political  and  financial  size  of 
the  states  probably  has  significant  impact  on  this  ability.  States 
also  have  a  better  chance  of  creating  public  support  for  a  plan  that 
is  tailored  to  the  local  need.    Whatever  the  reason,  currently,  the 
states  have  shown  a  level  of  commitment  and  ability  to  work 
cooperatively  the  federal  government  has  been  unable  achieve. 

STATE  BARRIERS  AND  LIMITATIONS 

1.  Federal    subsidization    of    third-party  insurance 

The  federal  government  subsidizes  employers  who  provide  health 
insurance  to  their  employees  with  generous  tax  breaks.  The 
employees  also  benefit  from  income  tax  breaks  for  their  share  of 
the  insurance  cost.    These  tax  reliefs  are  not  available  to 
individuals  who  pay  for  insurance  out-of-pocket.    Therefore,  it  is 
more  expensive  for  the  self-employed,  the  unemployed  and 
employees  of  small  companies  that  do  not  provide  health 
insurance  to  purchase  the  same  coverage  provided  by  the  larger 
employers.    If  a  state  plan  eliminates  employer  coverage,  the 
states  would  then  have  to  incur  the  health  care  costs  provided  by 
these  federal  subsidies. 

2.  Medicare 

This  coverage  for  the  elderly  and  disabled  is  fully  funded  by  the 
federal  government.    Health  expenditures  by  the  elderly  and  the 
disabled  account  for  about  30%  of  all  acute  care  spending  and  this 
amount  continues  to  increase.    Any  state  plan  modifying  or 
dissolving  Medicare,  would  have  to  receive  a  federal  waiver  and 
once  again  states  would  incur  significant  health  costs. 

3.  Medicaid 

This  joint  federal-state  program,  contains  many  federal 
restrictions  that  limit  state  options.    The  difficulty  in  obtaining  a 
federal  waiver  is  depicted  by  Oregon's  health  care  reform  attempt. 
When  Oregon  was  initially  denied  the  waiver,  the  power  of  the 
federal  government  over  a  state's  ability  to  reform  health  care 
became  evident. 
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4.  Employment    Retirement    Income    Security  Act 

ERISA  has  provisions  that  effectively  shield  employers  who  self- 
insure  from  state  regulations.    States  are  precluded  from 
regulating  benefits  or  assessing  taxes  on  health  care  coverage 
provided  by  businesses  who  choose  to  provide  their  own 
insurance.    This  is  yet  another  federal  regulation  the  states  must 
overcome. 

5.  Potential   loss   of  jobs   or  population 

Some  states  have  attempted  an  increase  in  taxes  for  individuals 
and  businesses  to  help  finance  health  care  reform.    These  taxes 
would  need  to  be  even  more  substantial  for  poorer  states  to  afford 
reform.    There  is  concern  that  residents  and  businesses  who 
oppose  these  taxes  may  move  to  neighboring  states  that  do  not 
impose  these  added  taxes.    The  most  significant  fear  is  the  loss  of 
jobs  a  state  would  face  if  a  business  were  to  move. 

Another  reason  individuals  may  leave  a  state  is  due  to  varying 
benefits  packages.  A  resident  may  be  forced  to  move  to  a  new 
state  that  insures  a  service  of  need  not  covered  in  the  home  state. 


SOLUTION 

The  main  limitations  the  states  face  in  producing  health  care  reform 
that  ensures  universal  coverage,  quality  and  cost  containment  are 
significant  financial  limitations  and  federal  regulatory  barriers.  The 
states  have  the  better  ability  of  assessing  the  health  care  needs  of  its 
residents.    AMSA  supports  the  development  of  a  national  health 
program  in  which  the  federal  and  state  governments  both  have  a 
substantial  role.    This  program  would  be  based  on  a  single-payer 
system  and  cover  a  comprehensive  list  of  services. 

The  federal  government  would  have  several  responsibilities.    First  it 
would  be  the  major  financial  support  for  this  plan.    The  states  are 
very  limited  by  finances.    Currently,  the  federal  government  uses  a 
variety  of  sources  to  cover  a  large  amount  of  the  nations  health  care 
costs.    These  sources  could  be  consolidated  into  a  single  pool  for 
ultimate  disbursement  to  the  states. 

The  next  responsibility  of  the  federal  government  would  be  the 
development  of  a  benefits  package.    AMSA  supports  a 
comprehensive  package  with  emphasis  on  ambulatory  and  • 


722 


preventive  care  and  the  inclusion  of  mental  health  and  abortion 
services.    This  package  would  be  mandated  to  each  state  as  the 
minimum  of  coverage. 

The  third  responsibility  of  the  federal  government  would  be  the 
removal  of  the  restrictive  regulations  prohibiting  effective  delivery 
of  services.    The  states  would  be  given  more  latitude  in 
implementing  health  care  reform  as  long  as  they  abide  by  national 
regulations  such  as  the  minimum  benefits  package  and  universal 
access. 

State  responsibilities  would  include  financial  support  for  the  plan. 
There  are  currently  state  supports  for  health  care  that  could  be 
included  in  the  single  pool  of  health  care  funding. 

The  main  responsibility  of  the  states  would  be  the  implementation 
and  delivery  of  health  care  services.    They  would  be  responsible  for 
assuring  quality  delivery  of  care  to  all  citizens.    The  states  would 
remain  the  major  regulators  of  the  health  professions.  The 
implementation  of  the  health  system  would  most  likely  be  tailored  to 
the  local  needs  of  the  state  be  it  rural,  urban  or  underserved. 

Under  this  plan,  states  would  not  have  to  be  concerned  about  the  loss 
of  jobs  or  population.    This  is  because  all  states  would  have  the  same 
minimum  benefits  package  and  similar  financial  supports.  The 
incentives  for  individuals  or  businesses  to  leave  a  particular  state 
would  be  removed. 


CONCLUSION 

AMSA  is  deeply  committed  to  health  care  system  which  provides 
affordable,  quality  health  care  for  all.    The  states  must  play  a 
significant  but  not  independent  role  in  this  reform.    AMSA  supports 
the  development  of  a  national  health  plan  in  which  the  state  and 
federal  governments  work  cooperatively  to  achieve  common  goals 
for  the  entire  nation.    The  American  Medical  Student  Association 
would  welcome  the  opportunity  to  discuss  these  issues  further  with 
you. 
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The  ERISA  Industry  Committee  (ERIC) 

ERIC  represents  the  employee  benefits  interests  of  the  nation's  largest 
employers.  Virtually  all  of  ERIC's  members  employ  more  than  10,000  employees, 
and  a  number  of  them  have  hundreds  of  thousands  of  employees.  As  sponsors  of 
health,  disability,  pension,  savings,  life  insurance,  and  other  benefit  plans  covering 
approximately  25  million  participants  and  beneficiaries,  ERIC's  members  have  a 
strong  interest  in  the  success  and  expansion  of  the  employee  benefit  system  in  the 
private  sector. 

All  of  ERIC's  members  do  business  and  provide  health  and  retirement 
plans  in  more  than  one  state,  and  some  have  operations  and  employees  in  all  fifty 
states.  Transfers  of  employees  from  one  state  to  another  are  common.  The  plans 
sponsored  by  ERIC's  members  generally  provide  uniform  benefits  in  all  states 
where  beneficiaries  are  located.  Nationwide  benefit  uniformity  reduces  plan  costs, 
reduces  the  contributions  that  employees  and  employers  must  make  to  finance 
their  benefit  plans,  and  enables  a  multi-state  employer  to  devote  a  higher 
percentage  of  its  benefit  budget  to  benefits  rather  than  to  administrative  expenses. 

ERIC  members  sponsor  benefit  plans  that  set  the  standard  for 
comprehensive  employment-based  health  care  coverage.  All  of  ERIC's  members 
provide  comprehensive  health  care  coverage  to  their  employees.  Together,  they 
provide  coverage  to  approximately  ten  percent  of  the  U.S.  population. 

ERIC'S  POSITION  ON  HEALTH  CARE  REFORM 

ERIC  recently  published  its  Policy  Statement  on  Comprehensive  Health  Care 
System  Reform,  which  we  are  pleased  to  submit  to  the  Subcommittee  for  the 
record  together  with  our  written  statement.  The  Policy  Statement  reflects  broad 
consensus  within  ERIC's  membership  on  the  following  general  principles  of 
health  care  system  reform: 

♦  A  public-private  partnership  encompassing  payers,  providers  and 
patients  to  design  and  implement  reform; 

♦  A  comprehensive  strategy  for  making  the  health  care  system  coherent, 
efficient  and  cost  effective; 
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♦  An  opportunity  for  employers  to  voluntarily  continue  to  be  the 
primary  source  of  health  care  coverage  for  their  own  employees  and 
their  employees'  dependents;  and 

♦  Federal  leadership  in  establishing  a  national  health  care  policy. 

It  is  significant  that  the  general  principles  include  the  following  two 
requirements  for  health  care  system  reform: 

First,  health  care  system  reform  must  be  comprehensive  rather  than 
piecemeal. 

Second,  health  care  system  reform  must  be  carried  out  pursuant  to  a 
comprehensive  federal  policy. 

ERIC's  Policy  Statement  concludes,  and  our  members  strongly  believe,  that 
America's  health  care  system  can  become  coherent,  efficient,  and  cost-effective 
only  if  reform  is  carried  out  pursuant  to  a  comprehensive  federal  policy  rather 
than  as  the  result  of  diverse  state  action.  The  Policy  Statement  states  that  the 
absence  of  a  coherent  national  policy,  the  encouragement  of  state 
experimentation  or  reliance  on  other  piecemeal  incremental  approaches  are  likely 
to  further  fragment  the  health  care  system  and  increase  costs. 

ERIC  OPPOSES  PROPOSALS  TO  UNDERMINE  NATIONWIDE  UNIFORMITY 

ERIC  opposes  legislation  such  as  that  would  undermine  ERISA  preemption 
of  state  laws  relating  to  employer-sponsored  health  plans.  Such  legislation  is 
fundamentally  incompatible  with  comprehensive  health  care  system  reform  in 
accordance  with  a  coherent  national  policy.  If  enacted,  the  legislation  will  be  a 
step  backward,  not  forward,  on  the  road  to  reform. 

WEAKENING  ERISA  PREEMPTION  WILL  TURN  BACK  THE  CLOCK 
ON  LANDMARK  FEDERAL  REFORM  LEGISLATION. 

The  enactment  of  ERISA  in  1974  was  a  milestone  in  reform  of  federal 
employee  benefit  policy.  ERISA  established  uniform  federal  standards  for  a 
broad  range  of  employee  benefit  plans,  including  health  plans. 

ERISA  regulates  the  pension,  health,  and  other  welfare  benefit  plans  that 
employers  establish  for  their  employees,  and  treats  employee  benefit  plans  as 
exclusively  a  federal  concern. 

Prior  to  the  enactment  of  ERISA,  employee  benefit  plans  were  regulated  by 
a  patchwork  quilt  of  state  statutes  and  state  common-law  rules.  An  employer  that 
sought  to  maintain  a  uniform  employee  benefit  plan  for  a  multi-state  workforce 
encountered  severe  administrative  difficulty  and  expense  in  complying  with  rules 
that  differed  from  state  to  state.  The  employer  often  was  prevented  from 
providing  its  employees  with  the  best  possible  benefits  at  the  most  reasonable 
cost.  Often  employees  transferred  from  one  state  to  another  encountered 
difficulties  in  carrying  with  them  the  same  coverage  and  benefits  on  which  they 
depended. 

In  recognition  of  the  hardships  and  inequities  that  employees  and  employers 
suffered  under  state  regulation,  Congress  included  in  ERISA  a  broad  provision 
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preempting  state  laws  relating  to  employee  benefit  plans.  The  legislative  history 
of  ERISA  confirms  what  is  clear  from  the  plain  language  of  the  statute  itself:  that 
Congress  intended  to  preempt  state  laws  that  apply  to  all  ERISA-covered  benefit 
plans,  including  health  plans. 

ERISA's  preemption  of  state  laws  that  relate  to  employee  benefit  plans  is 
essential  to  the  fundamental  policies  of  ERISA  and  the  effective  administration  of 
voluntary  employer-provided  health  care  coverage.  ERISA  provides  national 
uniformity  in  the  regulation  of  employee  benefit  plans  and  promotes  the  growth 
and  soundness  of  these  plans  through  exclusive  federal  regulation  under  a  unitary 
legal  regime. 

If  states  are  permitted  to  enforce  a  crazy-quilt  of  laws  against  health  plans, 
employees  and  employers  alike  will  suffer.  Employers  will  reduce  the  benefits 
that  their  plans  provide  in  order  to  keep  costs  at  acceptable  levels.  Employees, 
who  generally  contribute  to  their  employers'  health  plans,  will  find  that  their 
contributions  will  increase,  that  their  benefits  will  be  reduced,  or  both. 

ERISA  preemption  thus  encourages  both  employees  and  employers  to 
achieve  the  best  possible  benefits  at  the  most  reasonable  cost,  and  thereby 
advances  a  fundamental  reform  made  by  ERISA:  national  uniformity  in  benefit- 
plan  regulation.  That  reform  is  responsible  for  the  substantial  employer  support 
for  health  benefit  coverage:  today  approximately  150  million  employees  and  their 
dependents  are  covered  by  employer-sponsored  health  plans.- 

THE  NEED  FOR  HEALTH  CARE  REFORM  IS  A  NATIONAL  NEED 
THAT  REQUIRES  A  NATIONAL  SOLUTION. 

There  can  be  no  doubt  that  the  U.S.  health  care  system  has  serious 
problems.  Each  year  billions  of  dollars  in  health  care  expenditures  are  wasted  on 
inappropriate  or  poor  quality  health  care.  The  rapidly  escalating  cost  of  health 
care  has  forced  both  private  and  public  payers  to  reduce  coverage,  shift  costs  to 
other  payers,  or  require  individuals  to  assume  a  greater  share  of  total  costs.  Cost- 
shifting  among  payers  has  exacerbated  the  increasing  cost  of  health  care  for  most 
payers,  which  has  further  eroded  coverage.  As  a  result,  millions  of  Americans 
lack  reasonable  access  to  basic  health  care  or  lack  the  financial  resources  to 
obtain  care,  except  through  inefficient  settings  such  as  hospital  emergency  rooms 
or  through  already  overburdened  public  health  clinics. 

In  1990  the  nation  spent  over  $666  billion  on  health  care,  equal  to  12.2 
percent  of  our  Gross  National  Product.  These  figures  are  projected  to  increase: 
to  $1,073  billion  and  14.7%  of  GNP  in  1995  and  $1,616  billion  and  16.4%  of  GNP 
in  the  year  2000.?/ 

The  problems  afflicting  the  health  care  system  are  national  problems 
requiring  national  solutions.  The  business  of  health  care  in  the  United  States  is  a 


!'  Piacentini  &  Foley,  EBRI  DATABOOKon  Employee  Benefits  at  215  (2d  Ed.  1992)  ("EBRI 
DATABOOK"). 

2  EBRI  DATABOOK  at  188,  194. 
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national  industry  serving  a  national  marketplace  that  is  immersed  in,  and  has  a 
major  impact  on,  interstate  commerce. 

State  borders  are  largely  irrelevant  to  the  provision  of  health  care  in  the 
United  States.  Much  of  the  nation's  health  care  is  provided  by  major  hospitals 
and  medical  centers,  health  maintenance  organizations,  practice  groups,  managed 
care  networks,  and  other  organizations  that  conduct  business  across  state  borders, 
serve  markets  that  cross  state  borders,  and  that  draw  their  personnel  from  multi- 
state  regions.  Other  industries  concerned  with  health  care  coverage  are  also 
largely  interstate  in  nature. 

Similarly,  a  great  many  of  the  public  and  private  health  plans  that  finance 
health  care  coverage  are  interstate  plans.  Well  over  80  percent  of  the  nation's 
population  is  covered  by  a  private  or  government  health  plan.- 

Many  of  the  nation's  employer-sponsored  health  plans  ~  which  benefit  over 
60  percent  of  the  nation's  population  -  cover  the  employees  of  multi-state 
employers.-  The  largest  employers,  whose  plans  cover  the  largest  numbers  of 
employees,  are  overwhelmingly  multi-state  employers.  As  mentioned  earlier,  aU 
of  ERIC's  members  -  whose  health  plans  cover  ten  percent  of  the  nation's 
population  -  operate  in  more  than  one  state  and  provide  coverage  to  employees, 
retirees,  and  dependents  residing  in  numerous  states. 

Similarly,  the  federal  government  ~  which  covers  approximately  nine  million 
employees,  dependents  and  annuitants  under  the  Federal  Employees  Health 
Benefits  Program  (FEHBP)  -  is  a  multi-state  employer  in  its  own  right5'  and, 
like  Medicare,  FEHBP  has  an  impact  on  the  cost  and  economics  of  private 
employer  coverage. 

The  federal  government's  plans  ~  including  Medicare,  FEHBP,  veterans 
hospitals  and  benefits  and  CHAMPUS,  state  and  local  government  plans,  non- 
profits, private-sector  employer  plans  and  other  arrangements  all  have  an  impact 
on  one  another.  When  any  of  these  programs  makes  major  changes  in  coverage 
and  cost,  the  other  plans  feel  the  impact  on  quality  and  cost. 

A  multi-state  industry  of  this  magnitude,  which  has  such  a  profound  effect 
on  the  economy  and  which  provides  critical  services  to  such  a  high  percentage  of 
the  nation's  population,  cannot  be  left  to  a  patchwork  quilt  of  state  regulation. 

"BALKANIZATION"  OF  THE  HEALTH  CARE  SYSTEM  THROUGH  STATE 
REGULATION  WILL  BE  COSTLY. 
HARMFUL  TO  EMPLOYEES  AND  THEIR  DEPENDENTS.  AND  DAMAGING 
TO  THE  NATION'S  HEALTH  CARE  SYSTEM. 

The  key  to  successful  health  care  system  reform  is  a  national  policy  that 
fosters  improved  health  care  quality,  efficiency,  and  effectiveness.  By  contrast, 
state  regulation  of  health  care  plans  will  "Balkanize"  the  regulation  of  health  care 


^  EBRI  DATABOOK  at  218. 
*  EBRI  DATABOOK  at  218. 
2'  EBRI  DATABOOK  at  288. 
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by  subjecting  health  plans  to  regulation  by  the  laws  of  more  than  50  different 
jurisdictions. 

Balkanization  will  increase  the  cost  of  health  care,  increase  the  cost  of  plan 
administration,  and  prevent  employers  from  providing  uniform  benefits  to  their 
employees  on  a  nationwide  basis. 

Our  health  care  system  is  already  plagued  by  enormous  inconsistency  in  the 
quality,  efficiency,  and  cost-effectiveness  of  health  care.  Legislation  that 
encourages  individual  states  to  pursue  separate  courses  of  action  will  promote 
conflicts  between  states,  and  between  state  and  federal  governments,  and 
exacerbate  the  problems  that  now  exist  by  inviting  the  states  to  take  as  many  as 
50  different  approaches  to  the  regulation  of  health  care. 

Since  the  federal  government  already  manages,  provides  or  regulates  a 
substantial  portion  of  the  health  care  system,  compatibility  of  private  and  public 
elements  of  the  health  care  system  can  be  assured  only  by  the  development  of  a 
comprehensive  national  policy. 

Inconsistent  state  regulation  will  add  significantly  to  the  already  high  cost  of 
providing  health  care  coverage.  Rules  that  vary  from  state  to  state  will  greatly 
increase  the  complexity  of  administering  a  multi-state  health  plan  and  will  make  it 
either  impossible  or  far  more  expensive  for  a  plan  to  offer  the  same  coverage  to 
all  covered  employees  and  their  dependents,  regardless  of  where  they  reside. 

Faced  with  an  array  of  conflicting  state  regulations  and  additional  cost 
increases,  employers  will  be  forced  to  recoup  the  additional  costs  elsewhere. 
Some  will  curtail  benefits,  reduce  other  compensation,  or  terminate  health  care 
coverage  entirely;  others  will  pass  the  costs  on  to  employees  in  other  ways  --  for 
example,  by  increasing  the  contributions  that  employees  must  make  in  order  to 
obtain  health  care. 

Even  if  a  limited  number  of  states  seek  to  regulate  health  plans,  employees 
in  all  states  are  likely  to  suffer.  The  additional  costs  that  the  state  laws  impose 
will  not  be  borne  solely  by  the  employees  who  reside  in  those  states.  A  multi- 
state  employer  that  is  burdened  by  the  additional  costs  imposed  by  conflicting 
state  regulations  is  likely  to  pass  those  costs  on  to  its  workforce  as  a  whole, 
without  treating  employees  differently  depending  on  where  they  reside. 

If  the  health  care  system  becomes  Balkanized,  many  states  are  likely  to 
engage  in  a  very  unhealthy  competition  with  each  other  as  they  seek  to  revise 
their  health  care  laws  in  order  to  attract  or  retain  business  in  the  state.  Thus, 
businesses  will  be  encouraged  to  leave  one  state  for  another  where  health  care 
coverage  or  costs  are  lower  for  reasons  that  may  have  nothing  to  do  with  quality 
of  care.  Whatever  the  merits  of  such  "bidding  wars"  in  other  contexts,  this  is  no 
way  to  fashion  a  sensible  health  care  policy. 

Costs  will  be  increased  not  only  by  the  inconsistency  of  state  legislation  but 
also  by  the  content  of  that  legislation.  For  example,  if  ERISA  preemption  is 
waived,  states  will  be  free  to  subject  self-insured  health  plans  to  "mandated 
benefit"  legislation  that  now  applies  only  to  insured  plans  under  state  insurance 
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laws.  There  are  now  over  900  mandated  benefit  laws  on  the  books.-  These  laws 
vary  widely  from  state  to  state;  many  of  the  laws  appear  to  be  designed  to  protect 
certain  groups  of  health  care  providers  rather  than  the  health  of  the  citizens  of 
the  state. 

Mandated  benefit  laws  prevent  employers  from  providing  uniform  benefits 
on  a  nationwide  basis,  force  employers  to  provide  (and  employees  to  receive) 
benefits  that  they  do  not  desire  in  lieu  of  the  benefits  they  prefer,  and  increase 
the  number  of  employers  that  cannot  afford  to  sponsor  health  care  plans  for 
employees  and  their  dependents. 

For  example  legislation  introduced  in  the  102nd  Congress  (S.3180)  would 
have  allowed  each  state  to  (1)  impose  taxes  and  other  fees  on  employee  benefit 
plans,  (2)  mandate  a  standard  benefit  package,  (3)  establish  a  common 
administrative  procedure,  an  electronic  claims  processing  procedure,  a  data 
collection  mechanism,  and  a  utilization  review,  quality  assurance,  and  medical 
outcomes  mechanism,  and  (4)  implement  a  negotiated  health  care  provider 
reimbursement  rate  system. 

Under  the  bill,  aH  of  these  requirements  could  vary  from  state  to  state, 
thereby  entangling  multi-state  health  plans  in  a  costly,  complex,  and  inefficient 
morass  of  conflicting  state  requirements. 

Although  S.3180  included  a  limited  exception  for  self-insured  plans,  the 
exception  failed  to  provide  meaningful  relief  for  multi-state  employers.  The 
exception  applied  only  to  the  state's  standard  benefit  package.  The  exception  did 
not  apply  to  any  of  the  other  state  mandates  that  the  bill  allowed,  all  of  which 
could  vary  from  state  to  state.  In  addition,  the  exception  applied  only  if  a  new 
federal  commission  determined  that  the  employer's  per-employee  contribution 
met  a  specified  standard  with  the  state. 

The  unfortunate  experience  we  all  had  under  Section  89  of  the  Tax  Reform 
Act  of  1986,  prior  to  its  repeal,  teaches  us  that  such  determinations  are 
extraordinarily  difficult  to  make.  Moreover,  given  the  thousands  of  self-insured 
plans  in  the  nation,  it  is  clearly  impractical  to  saddle  a  federal  agency  with  the 
task  of  making  individual  determinations  for  each  self-insured  plan. 

ALTHOUGH  STATE  TAXATION  OF  EMPLOYEE  BENEFIT  PLANS 
MIGHT  BE  POLITICALLY  EXPEDIENT,  IT  IS  INEQUITABLE. 

Many  of  the  proposals  to  weaken  ERISA  preemption  are  designed  to 
permit  the  states  to  finance  health  care  reform  by  taxing  health  plans  or  passing 
on  that  financing  through  "sick  taxes." 

Taxing  health  plans  in  order  to  finance  the  cost  of  health  care  reform  is 
highly  inequitable.  Employers  that  voluntarily  provide  health  care  coverage,  and 
the  employees  who  participate  their  employers'  plans,  already  pay  more  than  their 
fair  share  of  the  cost  of  health  care.  Employer-sponsored  plans  generally  cover 
not  only  the  employer's  own  employees,  but  also  the  employees'  spouses, 
including  employed  spouses  whose  employers  do  not  provide  health  care.  In 


*  Blue  Cross  &  Blue  Shield  Ass'n,  Issue  Review  (Feb.  1992). 
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addition,  employer-sponsored  plans  must  bear  health  care  costs  that  have  been 
inflated  as  a  result  of  cost-shifting  from  Medicare  and  Medicaid  and  the  cost  of 
uncompensated  care. 

It  is  therefore  highly  inequitable  to  target  employer-sponsored  plans  as  a 
revenue  source  to  finance  reform  of  the  health  care  system,  particularly  when  the 
tax  on  employer  plans  is  intended  to  subsidize  those  employers  that  do  not  offer 
health  care  coverage.  A  tax  on  employer-sponsored  plans  punishes  those  who 
already  bear  a  disproportionate  share  of  the  cost  of  providing  health  care.  Sick 
taxes,  moreover,  are  particularly  inequitable  since  they  tax  people  when  they  are 
most  ill;  a  substantial  portion  of  that  tax  will  be  passed  on  to  employees  in  the 
form  of  higher  co-pays  and  deductibles. 

States  appear  to  have  targeted  employer-sponsored  plans  as  a  revenue 
source,  not  because  taxing  health  plans  is  equitable  or  appropriate,  but  because 
the  states  have  not  mustered  the  political  will  to  finance  health  care  reform 
through  equitable,  broad-based  taxes.  The  states'  unwillingness  to  finance  health 
care  reform  through  broad-based  taxes  does  not  justify  imposing  inequitable  taxes 
on  those  who  already  bear  a  disproportionate  share  of  the  cost  of  health  care. 

The  problems  created  by  state  taxes  on  health  care  are  not  limited  to 
employers  and  employees  within  the  borders  of  the  taxing  state.  There  inevitably 
will  be  disputes  between  states  regarding  the  scope  of  a  state's  taxing  power.  Last 
year,  for  example,  The  Wall  Street  Journal  reported  that  Minnesota  sought  to  levy 
a  two  percent  tax  on  hospital  revenue  in  order  to  finance  its  new  health-care 
system  and  to  impose  its  new  tax  on  out-of-state  hospitals  (including  Canadian 
hospitals)  that  treat  20  or  more  Minnesotans  a  year.  Not  surprisingly,  according 
to  the  Journal,  Minnesota's  attempt  to  tax  out-of-state  hospitals  provoked 
"feverish  protests"  from  neighboring  states.- 

This  recent  experience  in  Minnesota  illustrates  the  potential  for  "Balkan" 
conflicts  among  states  ~  both  conflicts  between  the  regulatory  and  taxing 
authorities  of  various  states  and  conflicts  that  stem  from  the  ability  of  individuals 
and  businesses  to  move  from  one  state  to  another  in  response  to  differences 
between  state  health  care  systems.  It  is  difficult  to  believe  that  a  rational  health 
care  policy  will  emerge  from  these  conflicts. 

ERISA  DOES  NOT  PREVENT  THE  STATES  FROM 
EXPANDING  HEALTH  CARE  COVERAGE. 

The  states  can  expand  health  care  coverage  without  amending  ERISA.  The 
states  can  enact  legislation  that  expands  health  care  coverage,  or  access  to 
coverage,  or  that  raises  revenue  to  finance  the  cost  of  health  care,  without 
amending  ERISA.  The  states  have  a  variety  of  measures  at  their  disposal  to  solve 
these  problems.  ERISA  merely  prevents  the  states  from  taxing  and  regulating 
employer-sponsored  plans:  the  plans  that  already  provide  coverage  to  employees 
and  their  dependents. 

Thus,  ERISA  does  not  stand  in  the  way  of  any  state  that  wishes  to  deal  with 
health  care  as  it  would  deal  with  any  other  social  welfare  issue.  The  problem  is 


2'  The  Wall  Street  Journal  at  p.  1  (Sept.  2,  1992). 
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the  states'  unwillingness  to  address  health  care  coverage  and  access  issues  without 
interfering  with  one  aspect  of  the  health  care  system  that  actually  works  and 
provides  health  coverage  to  approximately  150  million  citizens:  employer- 
sponsored  health  plans. 

WEAKENING  ERISA  PREEMPTION  WILL  CREATE  NEW  BARRIERS 
TO  NATIONAL  HEALTH  CARE  REFORM. 

Proposals  to  weaken  ERISA  preemption  and  to  encourage  the  states  to 
regulate  the  health  care  system  pose  two  significant  dangers. 

First,  state  legislation  is  likely  to  act  as  a  smoke  screen  that  diverts  attention 
from  the  need  for  federal  legislation  that  addresses  the  nation's  health  care 
problems  on  a  uniform,  nationwide  basis.  If  Congress  weakens  ERISA 
preemption  and  allows  the  states  to  regulate  health  plans,  attention  will  be 
deflected  from  the  need  for  national  reform,  and  the  momentum  for  national 
health  care  reform  that  has  been  building  in  recent  years  will  dissipate. 

Second,  once  the  states  establish  their  own  regulatory  regimes  —  and  invest 
considerable  time  and  effort  in  implementing  them  -  there  is  likely  to  be  strong 
resistance  to  proposals  for  a  federal  regime  that  will  supplant  state  regulation. 
New  state  laws,  and  the  state  agencies  that  administer  them,  will  create  new 
constituencies  that  will  have  vested  interests  in  preserving  the  status  quo  and  that 
will  resist  federal  efforts  to  reform  the  health  care  system  on  a  uniform 
nationwide  basis. 

Ceding  to  the  states  the  authority  to  regulate  the  health  care  system  is  thus 
likely  to  postpone  federal  action  for  the  foreseeable  future.  State  legislation  will 
become  a  part  of  the  problem,  not  the  solution. 

STATE  REGULATION  IS  NOT  THE  ONLY  ALTERNATIVE. 
CONGRESS  SHOULD  NOT  ABDICATE  ITS  RESPONSIBILITY. 

Sponsors  of  proposals  to  weaken  ERISA  preemption  have  argued  that  state 
regulation  is  the  only  alternative  to  the  alleged  "gridlock"  that  prevents  federal 
reform  of  the  health  care  system.  This  is  simply  not  correct. 

We  are  gratified  by  the  serious  and  thoughtful  efforts  by  many  members  of 
Congress,  including  many  members  of  this  Subcommittee,  and  by  the 
Administration  to  address  the  nation's  health  care  problems.  The  fact  that  there 
is  not  yet  a  consensus  on  how  to  solve  these  problems  reflects  the  difficulty  and 
magnitude  of  the  problems,  not  the  existence  of  a  "gridlock." 

Progress  is  being  made,  however.  The  positions  of  various  proponents  of 
health  care  reform  are  coming  closer  together,  and  many  now  acknowledge  the 
need  for  a  uniform  national  framework.  This  is  not  the  time  for  Congress  to 
throw  in  the  towel.  Congress  should  not  abdicate  its  responsibility  to  address  the 
nation's  health  care  problems.  To  the  contrary,  Congress  should  now  be 
renewing,  not  abandoning,  its  efforts  to  reform  the  nation's  health  care  system. 

AXnSTATELEG.W&M 
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STATEMENT  OF  CAROLYN  O.  MAGGIO,  P.D.,  LOUISIANA  DEPARTMENT  OF 
HEALTH  AND  HOSPITALS 

Mr.  Chairman,  members  of  the  committee,  my  name  is  Carolyn  O. 
Maggio.  I  am  the  Executive  Director  of  Research  &  Development  for 
the  State  of  Louisiana's  Department  of  Health  and  Hospitals  which 
administers  Medicaid  of  Louisiana.  I  would  like  to  thank  you  for 
inviting  me  to  participate  as  a  witness  regarding  state  health  care 
reform  initiatives.  The  efforts  of  states  to  reduce  the  number  of 
uninsured  individuals  and  control  the  rise  in  health  care  costs  should 
help  frame  the  issues  to  be  considered  by  Congress  in  addressing 
national  health  care  reform. 

In  Louisiana  approximately  25%  of  the  population  has  no  health 
insurance,  and  14%  of  the  population  receives  their  health  care 
coverage  under  Medicaid.  Since  1988  Louisiana  has  worked  10  expand 
Medicaid  coverage  and  thereby  reduce  the  number  of  residents  without 
health  care  coverage.  Through  utilization  of  disproportionate  share 
payments  to  the  state's  public  hospital  network,  Louisiana  has  been  able 
to  expand  health  care  services  to  uninsured  residents  and  expand 
Medicaid  coverage. 

Through  utilization  of  state  general  funds  combined  with 
disproportionate  share  funds,  Louisiana  has  made  the  following  health 
care  investments: 

o  Average  Medicaid  enrollment  growth  for  annual  membership  has 
increased  from  4.42%  to  7.31%  representing  a  65%  increase  in 
average  enrollment  growth.  Average  part-year  Medicaid 
enrollment  growth  has  increased  from  7.74%  to  9.28% 
representing  a  20%  increase  in  annual  membership  growth. 

o  In  the  first  year  following  expansion  from  64  Medicaid 
enrollment  locations  to  over  800  locations  statewide  with 
simplified  procedures,  annual  membership  has  increased  by  an 
additional  5%  while  part-year  enrollment  growth  has  increased 
by  an  additional  29%. 
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o  Part-year  Medicaid  enrollment  for  the  current  state  fiscal  year  is 
projected  to  approach  one-million  representing  a  58%  increase  in 
coverage  since  the  advent  of  disproportionate  share  payments. 
Part-year  enrollees  represent  the  working  poor  and  middle 
income  families  experiencing  catastrophic  health  expenses.  This 
significant  expansion  of  Medicaid  represents  fulfillment  of  the 
governments  responsibility  to  all  of  its  citizens  in  their  time  of 
need. 

o  Payments  for  services  have  been  increased  each  year  to  enhance 
participation  and  provide  competitive  rates  for  health  care 
services. 

o  Covered  services  have  been  expanded  to  enhance  primary  and 
preventive  care  (case  management,  mental  health  rehabilitation, 
technology  dependent  care,  etc.) 

o  Early,  Periodic  Screening,  Diagnosis  and  Treatment  services 
have  been  enhanced  to  increase  the  utilization  of  preventive 
services. 

o  School  based  clinic  programs  have  been  established  in  targeted 
areas  to  increase  access  and  utilization  of  health  care  services  by 
teen-agers  from  low-income  families. 

o  State  Hospital  out-patient  clinics  have  been  expanded  to  reduce 
the  need  for  in-patient  care. 

o  State  Hospital  in-patient  care  has  been  expanded  to  allow 
provision  of  secondary  and  tertiary  care  to  low-income 
populations  who  have  no  insurance. 

o  Replacement  of  hospitals  and  equipment  has  allowed  initial 
development  of  a  managed  care  platform  for  expansion  to  the 
entire  system  over  the  next  five  years. 
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o  Grants  to  small  rural  hospitals  have  allowed  restructuring 
services  to  provide  acute  and  primary  health  care  services  to 
local  communities  and  reduce  the  incidence  of  closures. 

o  Disproportionate  share  payments  to  private  hospitals  have 
increased  access  to  hospital  care  for  both  Medicaid  enrollees  and 
indigent  patients. 

In  1992  the  State  Legislature  established  a  Health  Care 
Commission  to  review  the  health  care  issues  and  problems  facing  state 
residents  and  develop  solutions  to  assure  all  residents  would  have 
access  to  affordable  health  care  coverage.  Following  the  commission's 
first  year  of  work,  Louisiana  is  continuing  the  process  of  developing 
and  implementing  its  health  care  reform  strategy  which  includes  the 
following  components: 

o  A  public  health  insurance  plan  sponsored  by  the  state  which  is 
available  to  residents  with  incomes  below  250%  of  the  federal 
poverty  limit  who  do  not  qualify  for  any  public  or  private 
coverage.  Under  this  option  the  number  of  uninsured  residents 
would  be  reduced  by  approximately  10%. 

o  Amending  current  health  insurance  plan  requirements  to: 

°  Raise  the  attaining  age  for  dependent's  health  insurance 
coverage  to  21; 

o  Prohibit  pre-existing  condition  exclusions  for  individuals 
who  have  no  gap  in  coverage  for  a  period  longer  than  90 
days  with  total  benefits  paid  carried  forward  to  the  receiving 
plan  for  application  against  any  lifetime  benefit  limit; 

©  Require  utilization  of  modified  community  rating  in  setting 
premium  rates; 
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o  Prohibit  insurers  from  canceling  health  and  accident 
insurance  policies  on  the  basis  of  health  experience  or  other 
contingencies  of  the  insured  through  age  65;  and 

o  Extend  a  former  employee's  ability  to  retain  health  insurance 
coverage  through  continued  payment  of  premiums  for  up  to 
1 8  months. 

o  Adopting  the  following  measures  to  reduce  the  cost  of  health 
care  services: 

o  Establishment  of  billing  audit  guidelines  for  insurance  plans 
to  verily  the  accuracy  of  hospital  charges; 

o  Establishment  of  standardized  claim  and  filing  standards  for 
all  health  care  providers; 

o  Restricting  physician  self-referral  practices. 

o  Piloting  24-hour  medical  coverage  projects; 

o  Extension  of  the  state's  health  care  commission  through  1995; 
and 

o  Establishment  of  a  Health  Insuring  Organization  in  the 
Department  of  Health  and  Hospitals  which  would  utilize 
competing  health  care  plans  to  generate  savings  sufficient  to 
allow  expansion  of  Medicaid  to  cover  all  optional  groups 
under  the  federal  statute.  The  HIO  would  allow  Medicaid  to 
expand  to  25%  coverage  of  the  state  population  and  in 
conjunction  with  the  public  insurance  plan  reduce  the  number 
of  uninsured  to  approximately  4%. 

The  approach  being  developed  by  Louisiana  will  guarantee  the 
availability  of  health  care  coverage  to  all  residents  over  a  four  to  five 
year  phase-in  period.  However,  the  approach  taken  does  not  guarantee 
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coverage  of  all  residents.  Those  individuals  who  refuse  to  participate 
in  public  or  private  plans  will  remain  uninsured. 

The  majority  of  provisions  of  the  Louisiana  plan  have  been 
adopted  by  the  state  legislature  and  forwarded  to  the  Governor  for 
approval.  Because  of  the  current  debate  on  capping  entitlement 
programs  by  Congress  as  well  as  other  changes  to  the  Medicaid 
program  now  pending  in  the  Senate,  the  state  legislature  did  not 
approve  any  expansion  of  Medicaid  to  additional  low-income 
populations.  Rather,  the  focus  in  Louisiana  has  now  split  with  health 
care  reform  being  considered  for  private  coverage  issues  and  reduction 
of  coverage  and  services  being  considered  for  public  programs. 
Changes  in  disproportionate  share  payments  approved  the  U.S.  House 
of  Representatives  could  have  a  disastrous  impact  on  Louisiana's  efforts 
to  expand  health  care  coverage  to  low-income  populations.  As  a  result, 
national  reform  initiatives  for  low-income  populations  may  be 
hampered  by  both  public  reaction  to  a  "see-saw"  approach  of 
contraction  and  expansion  of  services  as  well  as  legislative  support  for 
any  proposal  which  contains  matching  fund  requirements  or 
maintenance  of  effort  provisions. 

Louisiana  has  made  no  attempt  to  overtly  control  or  limit  the 
growth  in  private  health  care  spending.  However,  the  changes 
developed  to  increase  accountability,  streamline  operations  and 
guarantee  access  to  basic  health  care  coverage  will  allow  market 
competition  to  control  the  cost  of  health  care.  The  Louisiana  Health 
Insuring  Organization  utilizes  the  same  market  driven  techniques  which 
are  being  considered  for  utilization  in  the  national  reform  initiative 
being  developed  by  President  Clinton.  An  overview  of  this  model  is 
attached  for  the  Committee's  review  (Attachment). 

As  Congress  considers  health  care  reform  and  continues  its 
deliberations  on  reducing  the  national  deficit  serious  consideration 
should  be  given  to  avoiding  changes  in  existing  health  care  programs  in 
advance  of  any  reform  initiative.  For  over  two  years  the  states  have 
been  building  support  for  health  care  reforms  which  would  assure  the 
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availability  of  health  care  services  to  all  residents.  National  reform 
should  be  built  upon  the  initiatives  started  by  the  states.  Actions  to 
reduce  the  federal  deficit  in  advance  of  national  reform  which  target 
health  care  services  will  require  increased  taxes  at  the  state  level 
combined  with  increasing  the  number  of  uninsured  individuals  and 
reducing  the  scope  of  medical  services  available  to  low-income 
populations.  Such  action  will  increase  the  cost  and  reduce  support  for 
any  subsequent  national  health  care  reform  initiative. 
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Executive  Summary 


>  Of  the  900,000  uninsured  Louisiana  residents,  approximately  300,000  -  500,000  could  be 
covered  directly  by  Medicaid  at  a  cost  of  $608  million  ($438M  federal  &  $170M  state  for 
360,000  active  users  of  health  care  services). 

>  Utilizing  the  federal  option  of  providing  health  care  services  under  a  state  owned  Health 
Insuring  Organization  will  allow  combining  care  management  and  competition  i.e.  managed 
competition,  in  advance  of  federal  reform  legislation  to  generate  the  savings  needed  to 
finance  Medicaid  expansion. 

>  Structuring  the  Health  Insuring  Organization  as  a  Health  Care  Umbrella  for  competing 
health  care  management  plans  will  facilitate  expansion  of  managed  care  plans  in  urban  areas 
and  development  of  a  rural  market.  Through  initial  use  of  voluntary  enrollment,  the 
transition  from  fee  for  service  to  managed  competition  will  be  driven  by  market  forces  and 
fueled  by  the  financial  incentives  available  to  health  care  management  plans. 

Health 


Insuring  Organization 


>  As  plan  capacity  increases  transition  from  fee  for  service  to  managed  competition  can  be 
facilitated  utilizing  a  freedom  of  choice  waiver  which  will  allow  Medicaid  enrollees  a  choice 
of  competing  health  care  plans. 

>  Through  transition  from  fee  for  service  and  expansion  of  Medicaid  coverage  to  optional 
groups,  competing  health  management  plans  are  provided  with  a  potential  market  of  over 
1,000,000  enrollees  while  the  net  cost  of  providing  health  care  is  reduced  by  approximately 
$60  million  dollars  per  year. 
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The  Louisiana  HIP  Proposal-A  mini-mode!  of  the  Clinton  Plan 


The  Louisiana  HIO  proposal  reflects  the  fundamental  health  care  reform  strategies  of 
the  Clinton  plan  for  cost  containment  and  expanded  access.  In  addition,  due  to  the 
state's  long  tradition  of  providing  health  care  to  the  uninsured,  restructuring  the  state 
health  care  network  into  an  accountable  health  plan  will  assure  continued  viability  of 
the  teaching  hospital  and  clinic  system  under  national  health  care  reform.  This 
proposal  allows  the  state  to  continue  its  strong  tradition  of  providing  health  care  to  all 
its  citizens;  retains  and  enhances  the  state's  major  investment  in  the  state  charity 
hospital  system  and  medical  education  programs;  provides  for  full  participation  by 
federal  facilities;  and  maximizes  cost  containment  The  proposal  can  be  viewed  as  the 
ideal  "bridge"  between  the  existing  system  and  the  national  program  under 
development 


The  President's  Concept:  Establish  Health  Budget  Targets  Through  a  Centralized  National 
Board 

Louisiana's  Proposal: 

The  health  budget  target  would  be  effectively  established  by  capitation  of  Medicaid  and 
utilization  of  competition  among  health  care  management  plans  to  maximize  potential 
savings.  This  would  be  accomplished  by  development  of  a  state-operated  Health 
Insuring  Organization  (HIO)  which  would  set  capitated  rates  for  managed  care  programs 
and  link  individual  plan  growth  to  financial  stability  and  profit  sharing.  Savings 
achieved  by  improved  primary  care,  resulting  in  fewer  high-cost  services  such  as 
hospitalization  will  act  financial  incentives  for  participating  plans.  Restructuring  public 
facilities  into  a  statewide  HMO  will  maximize  market  penetration  and  provide  a 
mini-umbrella  for  linking  federal  facilities  and  programs  such  as  VA  hospitals  and 
Federally  Qualified  Health  Centers.  Restructuring  public  health  care  block  grant 
programs  into  specialty  service  organizations  will  allow  full  coordination  of  specialty 
services  and  elimination  of  service  duplication.  The  health  budget  target  would,  in 
effect,  be  the  baseline  cost  following  full  transition  of  Medicaid  and  block  grant 
programs. 

The  President's  Concept:  Expand  Access  to  Health  Care 
Louisiana's  Proposal; 

The  savings  generated  from  the  HIO  capitated  rate  program  would  be  used  to  expand 
Medicaid  coverage  to  the  fullest  extent  allowed  under  federal  law.  Louisiana  currently 
covers  approximately  600,000  citizens  under  Medicaid  and  the  expansions  could  provide 
coverage  for  up  to  500,000  additional  persons  with  360,000  active  users  of  health  care 
services. 

As  national  health  care  reform  expands  health  care  coverage,  the  HIO  will  be  capable  of 
expansion  or  contraction  to  meet  the  needs  of  the  residents  of  Louisiana. 
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The  President's  Concept:  Create  Managed  Competition 
Louisiana's  Proposal; 

Utilization  of  the  HIO  concept  will  provide  the  financial  incentive  for  private  insurance 
transition  from  indemnification  models  to  health  management  models.  By  allowing  market 
forces  to  react  and  drive  expansion  of  health  care  management  in  the  public  sector,  transition 
in  the  private  sector  will  naturally  follow.  Conversion  of  basic  indemnification  models  will 
result  from  changing  dynamics  in  the  health  delivery  system  and  provide  the  experience 
needed  to  assure  provision  of  high  quality  care.  The  ability  of  health  care  management  plans 
to  expand  into  rural  areas  under  the  HIO  will  provide  the  financial  incentives  needed  for 
growth  and  development  of  managed  competition  in  the  private  sector  with  minimal 
disruption  to  businesses  and  industry. 

The  President's  Concept:  Establish  Health  Networks 

Louisiana's  Proposal: 

The  Louisiana  proposal  will  maximize  utilization  of  the  state's  unique  public  health  care 
system.  Services  provided  by  the  state's  teaching  hospitals  and  clinics  will  be  networked 
with  federally  qualified  health  centers,  rural  health  clinics,  small  rural  hospitals  and 
participating  federal  facilities  to  assure  the  availability  of  health  care  throughout  the 
state.  Federal  block  grant  health  care  programs  (public  health,  mental  health,  substance 
abuse,  developmental  disabilities,  blind  and  deaf  services),  will  be  networked  into  a 
cohesive  system  to  coordinate  service  delivery  and  fulfill  their  missions  in  their  specialty 
areas,  with  central  management  oversight  by  the  HIO. 

The  President's  Concept:  Improve  Community  Prevention  and  Primary  Care 

Louisiana's  Proposal; 


The  state  public  health  care  system  would  be  improved  and  re-oriented  to  track 
•  immunizations  and  screenings  for  all  participating  plan  members  and  simplify  the 
delivery  of  specialized  services  to  women,  infants  and  children. 
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EXPANDING  ACCESS  TO  MEDICAL  TREATMENT  THROUGH  HEALTHCARE 

MANAGEMENT 


INTRODUCTION 

Under  federal  statutes  and  regulations  which  govern  the  administration  of  Medicaid, 
states  are  provided  with  options  designed  to  encourage  the  implementation  of  health  care 
management  initiatives  and  participation  of  health  care  management  plans.  The  Louisiana 
Department  of  Health  and  Hospitals  (DHH)  proposes  to  utilize  one  of  the  more  successful  types 
of  health  care  management,  authorized  under  federal  regulations,  referred  to  as  a  Health  Insuring 
Organization  (HIO).  Under  this  approach,  the  state  would  establish  an  HIO  within  the  DHH  to 
act  as  an  administrative  umbrella  for  increasing  the  availability  of  competing  health  care 
management  plans  such  as  Health  Management  Organizations  (HMO's),  Prepaid  Health  care 
Plans  (PHP's),  Preferred  Provider  Organizations  (PPO's),  and  Independent  Practitioner 
Associations  (IPA's).  Through  competition  and  marketing  of  health  plans  to  the  Medicaid 
population,  access  to  health  care  services  would  be  increased  while  providing  a  strong  financial 
incentive  for  expansion  of  the  managed  care  market  throughout  the  state.  Savings  resulting  from 
provision  of  health  care  through  managed  competition  model  will  not  only  reduce  the  cost  of 
providing  health  care  coverage  but  facilitate  expansion  of  Medicaid  to  optional  groups  of 
uninsured  residents. 

In  conjunction  with  establishing  a  Health  Insuring  Organization,  the  Department  will  also 
establish  a  state  owned  and  operated  Health  Maintenance  Organization  composed  of  the  state's 
teaching  clinics  and  hospitals.  Through  subcontracting  arrangements  the  HMO  will  be  able  to 
serve  participating  members  in  rural  areas  of  the  state  and  develop  a  public  primary  health  care 
network  composed  of  public  and  private  programs  and  organizations.  Through  revitalization  of 
the  existing  public  facility  infrastructure  in  the  state  and  networking  with  existing  underutilized 
facilities,  the  State's  teaching  hospital  and  clinic  system  will  have  the  opportunity  to  once  again 
be  recognized  nationally  as  a  medical  training  model. 

Under  the  HIO  umbrella  specialized  health  care  services  traditionally  administered  under 
federal  block  grant  programs  will  be  utilized  to  coordinate  specialty  care  for  all  plan  members 
and  thereby  eliminate  waste  and  duplication  of  effort  in  the  delivery  of  services.  The  following 
features  of  the  proposed  state  HIO  are  designed  to  assure  financial  solvency  and  stability  of  the 
state's  health  care  system. 

♦  Through  establishment  of  a  state  owned  and  operated  HIO,  traditional  public  sector 
services  provided  by  the  Louisiana  Health  Care  Authority  and  DHH  can  be  integrated 
while  assured  continued  financing  and  utilization. 

♦  Establishing  capitated  rates'  for  Medicaid  on  a  risk  basis  and  restricting  capitation  to  the 
•  state  operated  HIO  assures  all  competitive  health  care  plans  are  administered  by  a  single 

1    Rates  are  set  based  on  the  average  cost  of  providing  specific  health  care  services  as  determined  under  an 
actuarially  sound  methodology  approved  by  the  federal  government. 
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entity  to  assure  quality  and  uniformity  in  service  standards  and  rates.  The  federal 
government  is  guaranteed  to  pay  no  more  than  the  current  average  Medicaid  cost  for 
health  care  services  provided  under  the  health  care  management  program,  and  savings 
resultant  from  operation  of  the  HIO  are  utilized  for  expansion  of  health  care  coverage  and 
reduction  of  the  cost  of  providing  health  care  under  Medicaid. 

♦  Medicaid  eligibility  will  be  guaranteed  for  a  six  month  period  for  any  enrollee  who 
chooses  to  receive  services  under  the  HIO  as  allowed  under  federal  regulations.  Through 
guaranteed  eligibility,  neither  the  state  nor  the  health  plans  operating  under  the  state's  HIO 
umbrella  will  be  exposed  to  any  risk  resulting  from  retroactive  Medicaid  ineligibility 
based  on  changes  in  enrollee  income  or  resources  during  a  certification  period.  Without 
this  option,  the  state  would  be  exposed  to  paying  the  full  cost  of  health  care  services 
provided  to  enrol  lees  whenever  Medicaid  determined  eligibility  should  have  ended  based 
on  changes  which  were  not  timely  reported.  Additionally,  under  this  option,  marketing  of 
health  care  plans  to  Medicaid  enrollees  is  enhanced  through  reduced  bureaucratic 
requirements,  increase  access  to  primary  and  specialized  care,  and  guaranteed  coverage 
for  a  six  month  period. 

♦  Utilizing  waiver  of  75/25  participation  requirements2  for  the  state  HIO  will  expand  the 
number  of  health  care  management  plans  available  to  Medicaid  enrollees.  Through 
increased  availability  of  health  care  management  plans,  the  percentage  of  Medicaid 
enrollees  choosing  to  receive  services  under  the  HIO  umbrella  will  increase. 

♦  Utilizing  100%  capitation,  updated  quarterly  for  new  enrollees,  reduces  the  state's 
exposure  to  cost  overruns.  Plans  operating  under  the  HIO  umbrella  will  be  offered 
premium  payments  on  a  risk  or  shared  risk  basis.  To  the  extent  the  HIO  assumes  a  part  of 
the  plans  risk  of  potential  losses,  the  HIO  will  require  a  greater  share  of  any  profits 
generated  by  the  plan.  These  two  options  will  be  structured  to  assure  the  solvency  of  the 
HIO  and  encourage  health  care  plans  to  participate. 

♦  Establishing  Medicare  premium  amounts  for  the  HIO  will  allow  health  care  management 
plans  to  market  themselves  to  Medicare  enrollees  as  well  as  Medicaid  enrollees  under  the 
HIO  umbrella.  This  feature  will  allow  individuals  who  have  dual  coverage  for  Medicare 
and  Medicaid  to  join  a  participating  health  care  management  plan. 

♦  Establishing  coordination  and  referral  arrangements  between  participating  health  care 
management  plans  and  the  public  service  delivery  system  will  assure  continuing 
compliance  with  federal  requirements,  increased  access  to  specialized  services,  and  risk 
management  for  competing  health  care  plans. 


2  Federally  qualified  HIO  and  PPO  plans  which  are  operated  by  states  may  serve  low-income  populations 
exclusively.  Private  HIO  and  HMO  plans  are  required  to  meet  a  75/25  minimum  public/private 
participation  rate  to  retain  federal  approval. 
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The  HIO  will  improve  access  through  availability  of  health  care  services  from  new  and 
existing  health  management  plans  which  will  reduce  utilization  of  Emergency  Rooms  for 
primary  health  care,  long  distance  transportation,  and  the  incidence  of  in-patient  hospitalization. 
Savings  generated  by  the  HIO  will  facilitate  expansion  of  Medicaid  coverage.  Utilizing  this 
approach,  the  growth  of  health  care  management  plans  should  increase  significantly  during  the 
first  year  of  operation.  Sufficient  enrollment  and  resultant  savings  are  projected  to  allow 
phasing-in  additional  optional  Medicaid  coverage  groups  during  the  first  year  of  HIO  operation. 

This  approach  will  maximize  federal  funding  for  health  care  services  in  Louisiana, 
provide  the  financing  needed  to  expand  Medicaid  coverage  to  over  360,000  uninsured  residents 
under  a  health  care  management  model  which  is  compatible  with  health  care  reform  proposals 
being  considered  by  Congress,  and  provide  a  basis  for  private  health  care  plans  to  evaluate  and 
develop  competitive  health  care  plans  for  the  private  sector. 

HIO  ORGANIZATION 

The  following  diagram  illustrates  how  the  state's  HIO  model  provides  for  administration 
of  competing  health  plans. 

MEDICAID 

Bureau  ofHemhhServicet  Financing  I 


Health  Insuring  Organization 


Multiple  health  care  plans  will  market  themselves  to  Medicaid  enrollees  under  the  HIO 
umbrella.  The  HIO  will  establish  t  uniform  marketing  protocol  with  Medicaid  and  coordinate 
plan  member  marketing  efforts.  Health  Maintenance  Organizations  (HMO)  and  Prepaid  Health 
care  Plans  (PHP)  will  be  required  to  coordinate  and  administer  a  benefit  package  and  allowed  to 
include  any  of  the  following  optional  benefits: 
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MTNTMUM  BENEFIT  PACKAGE 

Hospitalization  -  Inpatient  &  Outpatient 
Laboratory  &  X-Ray  services 
Physician  services 
Other  practitioner  services 
Home  Health  services 
Durable  Medical  Equipment  services 
Transportation  services 

Preferred  Provider  Organizations  (PPO)  and  Independent  Practitioner  Associations  (IP A) 
will  be  allowed  to  enroll  in  conjunction  with  HMO's  and  PHP's3  for  provision  of  any  of  the 
above  listed  services  except  hospitalization.  The  state  PHP  will  administer  and  coordinate  the 
following  specialty  services  for  all  health  care  plans. 

Public  Health  services  Mental  Health  services 

Psychiatric  Hospital  services  Substance  Abuse  services 

Mental  Retardation/Developmentally  Disabled  services 

Specialty  PPO's  operating  under  the  state  PHP  will  coordinate  and  report  to  participating 
HMO's  and  PHP's,  those  services  provided  to  plan  members  to  assure:  continuing  compliance 
with  federal  requirements;  reduced  risk  of  plan  cost  overruns;  and  reduced  duplication  of  effort. 

State  Prepaid  Health  Care  Plan 

The  HIO  umbrella  will  provide  basic  benefits  through  multiple  competing  plans  and 
specialized  health  care  services  for  Medicaid  enrollees  with  special  needs.  The  state  PHP 
will  administer  and  coordinate  all  specialized  health  care  services  for  participating  plans. 
Through  administration  and  coordination  of  specialized  services  by  agencies  with 
established  state  wide  networks  the  special  needs  of  local  populations  can  be 
accommodated.  Participation  in  designing  and  delivering  specialized  health  care  services 
by  local  communities  and  organizations  is  maintained  through  use  of  existing  public 
agencies  and  integration  of  private  sector  service  delivery  systems.  Additionally, 
compliance  with  various  federal  mandates  regarding  the  provision  of  specialized  health 
care  services  is  assured  through  administration  by  the  agencies  charged  with  responsibility 
for  compliance. 

State  Health  Maintenance  Organization  fHMO^ 

The  state  will  establish  a  federally  qualified  public  HMO  to  compete  under  the  HIO 
umbrella  utilizing  state  owned  and  operated  clinics  and  hospitals.  To  assure  statewide 
access  the  state  HMO  will  contract  with  Federally  Qualified  Health  Centers,  Rural  Health 
Clinics,  rural  hospitals  and  any  federal  facilities  who  have  excess  capacity  and  wish  to 
participate  in  the  health  care  network.  Through  revitalization  of  the  existing  public  facility 


QPTIQNAL  BENEFITS, 

Dental  &  Denture  services 
Clinic  Pharmacy  services 
Rehabilitation  services 
Nursing  Facility  services 


The  state  Prepaid  Health-Care  Plan  (PHP)  will  be  available  to  all  PPO's,  IPA's,  etc.  to  assure  participation  in 
the  HIO  is  not  artificially  limited. 
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infrastructure  in  the  state  and  networking  with  existing  underutilized  facilities,  the  State's 
teaching  hospital  and  clinic  system  will  have  the  opportunity  to  once  again  be  recognized 
nationally  as  a  medical  training  model.  The  regional  structure  of  the  Health  Care 
Authority  will  facilitate  decentralization  of  service  administration  and  flexibility  in 
designing  services  to  meet  the  special  needs  of  each  geographic  region  of  the  state  as  well 
as  fully  utilizing  publicly  funded  health  care  resources. 

ENROLLMENT  PERIODS 

Medicaid  enrollees  choosing  to  receive  services  under  the  H30  umbrella  will  be 
guaranteed  continuous  eligibility  for  a  six  month  period.  Movement  between  plans  will  be 
restricted  to  prevent  unnecessary  paperwork  and  administrative  costs.  Medicaid  enrollees  will 
be  free  to  change  plans  every  six  months  or  earlier  for  cause.  During  the  first  30  days  of 
coverage  under  any  HIO  participating  health  care  plan,  the  Medicaid  enrollee  shall  have  the 
option  of  cancelling  membership  in  the  HIO  and  returning  to  Medicaid. 

ADDITIONAL  INFORMATION 

Additional  information  regarding  Louisiana's  Health  Insuring  Organization  may  be 
received  by  contacting: 

Louisiana  Department  of  Health  and  Hospitals 
Bureau  of  Research  &  Development 

Post  Office  Box  2870 
Baton  Rouge,  Louisiana  70821-2870 
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